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PREFACE 


T WE form which my “His^try of English Law” 
» 4 as now taken, requires ^ word of explanation. 
The first volume was begun in 1901, and the 
second and third volumes were finished in 190^. From 
1909 to 1921 have been writing the history 'of the law 
from 1^5 onwards. I have, therefore, been engaged 
upon this History of English Law for twenty years ; and 
necessarily both the material available for the study of the 
subject and my own knowledge have, in the course of that 
time, increased considerably. For both these reasons it 
•^has become clear to me that the first volume ip its original 
form is quite inadequate, and that the second and third 
volumes need revision to bring them up to date. It has 
also become clear^to me, as the york on the later volumes 
progressed, that the earlier volumes need revision in order 
that the whole work may form a complete and co-ordiilated 
whole. Therefore, simultaneously with my work on the 
later votemes, I have been engaged on the work of the 
revision and c q-ord iiiation of the earlier volumes. The 
first volume is a new book ; and the secon^ and third 
have b^en considerably added to and altered. Tfte result 
is a (^ontinuous IHistory of English Law*as a wh'oks^skTWn 
t<f 1^00, a!!d, in respecr to some parts of thg^bject, down 
to i^dem times. The mode df treatnlrat appears ,frotp 
the Plan of the History which will be printed at the begin- 
ning df each of the volumes. 

Since Pollock and Manjand’s classic volumes only 
carry the history of English Law down to the*'teign of 
Edward I., and, sinci Reeves’ volumes go no further than 
^t«*T8ign of Elizabeth, this is the first volume ’of.the first 
continuoiy History of English Law which has ever been 
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written ; and I hope that the suf A.ee^ing volutmel (whic^ 
are all written) will be published withoul^ndde delay, ((h 
an age which has devoted so nwch attention to histbri^l* 
research it is surprisingtthat it sliould be po^ible t(|. make, 
such a statement about Vhe history kf so inyortant a sub- 
^’ect-As English law. But, nevertheless, it iathe«fact tfiat,^ 
from the period when Pollock and MaitlandV \istor)' ends, 
the wealth of variegated material for the^istory of Eng- 
lish law has never been gathered into^.!»if ordered wRole.^ 
On that account the plater volumes q^'mis history are 
somewhat in the natWe of a pioneer treatise. I Jean only 
hope that the result m the book will be to demonstr a|^ 
firstly, the essential incompleteness of English histories in 
which nQ account is taken of the legal point of view, and 
secondly, ^e impossibility of gaining a complete grasp of 
the principles of English law without it stud> of their 
history. These two truths are still, to a large extent, 
unrecognized ; and the plea for the further recognition of 
the study of legal history ilhich I wrote twelve years ago 
is almost as necessary now as then. I can, however, say 
“almost as necessary,” and not “quite as necessary,”, 
since the I^aw Society has recently recognized the impor- 
tance of Legal History by including it in its Honours 
Examination. 

It is well known that publishing V:onditions are at 
present difficult. My publishers have not unnaturally 
limited the number of pages which each volume is to 
contain. But it has not been possible in this volume, and 
it will not be possible in many of the succeeding volumes, 
to compress the history of the topfr^talt with within 
these limits It is due to the liberality of the President 
a nd F eitbws of •St. John’s College, Oxi^rd, and'' of the 
WaJJteii andFellows of All Soul^ Collie, 0^ord,jch£it I 
have been IM^o include in this volume the necessary 
extr3 pages, aim thus tg present a complete treatment 
of the subject with which it deals. That subje^ — the 
History of the Judicial Sys^m^ — seems to me to anord a 
good gqperal introduction tf> the far more complex subject 
of the history of the law itself. 

*^he general statement which I made in the orefaiy to 
the firsifeSition of Volume* II. and III. of this Misrofy 
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^as to my^obligatijjps tJlthe late Professor Maitland and 
tp others wlio Assisted .me applie^f equally to this work. 
•\)||itfir respecL to this voutoe 1 have to thank Dr. Hazel, 
Fellbfr of Jells College, jDxford.^^nd Reader in Constitu- 
tional Law ^id Legal History in the Inns of Court, for 
jgiving me d j^henefit of his valuable criticism and foVhelp 
in cg^ectiilg the proof sheets ; and Mr, Costin, Lecturer 
iif History at iSl. John's College, and one of the ablest of 
the youngest gg^ration of Oxford historians, for help in 
correcting thepiKOof sheets and ifpr making the list of 
statute^f Also, I must not forget (S put upon record my 
^p red ation of the accuracy and intelligence with which 
Miss Sunderland of tHfe University Typewriting Office, 
Lloyds Batik Chambers, Oxford, has typed the difficult 
MS. of this and the succeeding volumes. 


St. John’s College, Oxford 
November, igst 



PLAN OF THE l4ISF^2.RY, 

(VoL. I.) BOOK I.— The Judicial Systb^: Introduction. Chap. I. dirigii^s. 
Chap. II. The Decline of the Old Local Coui/i and the Rise m the Ne^Cbunty 
Courts. Chap. III. The System oi Vpmmon La\li Jurisdiction. cIUp. IV. Tne House 
of Lords. Chap. V. The Chancer^ Chap. VI! ThVCouncil. ^hap. VII. Courts 

a Sjj^cial Jurisdiction. Chap. VIII. The Reconstruction of th^udicial Syste^ii. 

(VoL. II.) BOOK II. (449-1066 ) — Anglo-Saxon Antiqu^i^;^ flitroduction. 
Part I. Sources and General Development. Part II. The Rules d^Law: i The 
Ranks of the People ; § 2 Criminal Law ; § 3 The Law of Property ; § 4 Famil>^aw ; 
§ 5 Self-help ; § 6 Procedure. 1 y ^ 

BOOK III. (1066-1485) — The Mkdi-«val Common Lfv: Introduction. *Part 

I. Sources and General Development: Chap. I. The Inb^ctual, Political, and 
Legal Ideas of the Middle Agea V^hap. II. The Norman (^quest to Magna Carta. 
Chap. III. The Reign of Henr^II. Chap. IV. The Reign of Edward ^ Chap. V. 
The Fourteo.ith and Fifteenth ^nturies. (Vol. III.) Part II. The Rules of Law:^ 
Chap. I. The Land Law : § i The Real Actions ; § 2 Free Tenure, Unfrej^l^nu^ 
and Chattels Real; § 3 The Free Tenures and 'Kieir Incidents; § 4 Tne Power of 
Alienation ; § 5 Seisin : § 6 Estates ; § 7 Incorporeal Things ; § 8 Inheritance ; § 9 
Curtsey and D# wcr ; § 10 Unfree Tenure ; § ii The Term of Years ; § 12 The Modes 
and Forms of Conveyance ; § 13 Special Customs. Chap. II. Crime and Tort : 
§ I Self-help; ^ 2 Treason ; § 3 Benefit of Clergy, and Sanctuary and Abjuration ; 
§ 4 Principal and Accessory; § 5 Ofiences Against the Person ; § 6 Possession and 
Ownership of Chattels; §7 Wrongs to Property; §8 The Principles of Liability; 
§ 9 Lines of Future Development. Chap. III. Contract and Quasi-Contract. Chap. 
IV. Status; § i The King; §2 The Incorporate Person; §3 The Viliams; §4 The 
Infant ; § 5 The Married Woman. Chst. V. Succession to Chattels : § i The Last 
Will; § 2 Restrictions on Testation and Intestate Succession; § 3 The Represinta- 
tion of the Deceased. Chap. VI. Procedure and Plea^ng : § i The Criminal Law ; 
§ 2 The Civil Law. 

(Vol. IV.) BOOK IV. (1485-1700)— The Common Law and Its Rivals ; Intro- 
duction. Part Sources and General Development : Chap. I. The Sixteenth 
Century at Home and Abroad. Chap. II. English Law in the Sixteenth and Early 
Seventeenth Centuries : The Enacted Law. (Vol. V.) Chap. III. English Law in 
m the Sixteenth and Early Seventeenth Centuries : Developments Outside the Sphere 
of the Common Law— International, ^Maritime, and Comi^srcial Law. C^ap. IV. 
English Law in the Sixteenth and Eany Seventeenth Centuries ; Developments Out- 
side the Sphere of tne Common Law — Law Administered by the Star Chamber and 
the Chthcery. Chap. V. English Law in the Sixteenth and Early Seventeenth 
Centuries: The Development of the Common Law. (Vol. VI.) Chap. VI. The 
Public Law of the Seventeenth Century. Chap. VII. The Latter Half of the Seven- 
teenth Century: The Enacted Law. Chap. VIII. The Latter Half o^he Seven- 
teenth Century : The Professional Development of the Law. f 

(Vol. VII.) Part II. The Rules of Law. Chap. I. TfieTSmi^Law ; § i The Action 
of Ejectment ; § | Seisin Possession and Oivnership ; § 3 Contingent Remainders ; 
§ 4 ExecutoiUnterests ; § 5 PoWs of Appointment ; § 6 The Rules Against Per- 
petuities ; § T^andlord a^ Tenant ; § 8 ^pyholds ; § 9 Incgiporeal Things ; § xo 
Convey«ifc5i:»"* §11 The Interpretation of Conveyances. Chap. II. Cjuttels 
Personal: §i jlM&Action of Trover and Convention; §2 The (kvnerslvp aiffl 
Possession of Chattels^ 3 Choses in Action. Chap. HI. Contract and Qnasi- 
Contraci: § i The Doctrim of Consideration ; § 2 The Invalidity, the Enforcement, 
ana the Discharge of Contract ; § 3 Quasi-Contract. Chap. IV. The Lawnler- 
chant 1 . — Commercial Law: §1 Usury and the Usury Laws; §2 Negotiable 
Instrument; §3 Banking; § 4 Commercial Societies ; § 5 Agency; §6 BanKuptcy. 

II. — Maritime Law. III. — Insurance. Cn^p. V. Cxime and Tort. Lines of Dc^ 

velopment. Constructive Treason am} Other Cognate Offences; § 2 De&ma- 
tion ; § 3 Conspiracy, Malicious Prosecution, and Maintenance ; § 4 Legal Doctrines 
Resulting from Laws Against Religious NonconforCiity ; § 5 Lines of Future 
Development; § 6 The Principles of Liability. Chap. VI. Status: § i The King 
and Remedies Against the Crown : § 2 The Incorporate Person ; § 3 Britidik 
jects and Aliens. Chap. VII. Evidence, I’rocedure, and Pleading: § 1 Evidence r 
I 2 Common Law Procedure ; § 3 Equity Procedure. ^ « 



CONTENTS 

PAQB 

Prepack • vii 

JPlan of -SkE History * . . * . x 

^f«^^r£Viations xxxiii 

List of Cases . . . . ^ xxxv 

List of Statutes , . xli 


BOOK I 

The Judicial System 


lNT»«ntjCTION 


CHAPTER I 
Origins 


State of the law in 1066 * . 

Local Courts— communal and franchise . 

A strong central court established by the Norman kinj 
Progres%under Henry IL • • • • 

The Crisis of 1215 . • . . . . " 

I. The Local Jurisdictions .... 

The Communal Courts 

(1) The County Court . . . . . 

The county 

The^rldorman 

The Dishop . 

' The sberin 

The activities county court . 

Its jurisdiction . . . . * . . ^ . 

County court and Curia Regis*. *. 

County and otil^er local courts are courts of 
^he suitors of the county court 
The bu]€en of suit attachid to land 
• The suitors are the judges of the court^ . 

1^ Times when the court was held 

(2) The Hundred Court . . . . • . 


The hundred 
As liabilities 


As liabilities . . . . 

The hundredor • m' 

Times when the court was held 
The suitors . • a • 

Its jurisdiction . . % . 

(3) The Frankpledge System 
Description of the system 
Origins in Anglo-Saxon period 


genoral jurisdiction 



XU 


CONTENTS 


Developed as a system after the Conquest . 
Effect of this on the hundred court 
King and Witan •••••/ 
Their weakness in the Anglo-Saxon perioa' 

The Private or Franchise Courts 

The meaning of the term “ feviAlism ^ r 
Due to absence of efficient government 
^^lo-Saxon and Norman feudalism . 

(i) Anglo-Saxon feudalism 

Governmental rights regarded as property 
Immunities and offices given or sold . 
Grants of jurisdictiqi . . . . 

Words by which these grants were made 


X 




vvuius uy wiiibii giiiiiiia were iiiauc . ^ • 

Illustrations of these grants by the king and otb^ landowners 


Other causes for 


* growth of private jurisdmtion operating 


or ti- 

from below . 

Other causes operating from above . 

Origins of the manor . . . . 

(a) The effects of the Norman Conquest ^ . 

The personal qualities of the Norman kings 
Nooman feudalism and tenure . 

Eff^ts of applying the theory of tenure to English society 
Feudal jurisdiction based on tenure . 

Feudal provinces not formed in England 
Franchise jurisdiction 
Large franchises not common 
The manor 

Different types of manor . €• 

Growth of the modern manor 
The boroughs . 

The Anglo-Saxon boroughs 

They become more distinct units after the Conquest 
II. The Curia Kf-glfs and the beginnings of a centralized judicial system 

The term Curia Regis 

Curia Regis, Curia Ducis, and Witan 

How fjzr institutional continuity with Saxon period is traceable 
The constitution and work of the^Curia Regis as a wh(^ . 

An itinerant court 
The king’s presence . 

‘ Two types of assembly 
The principal officials . 

The Justiciar 
The Chancellor . 

The Justices 
The work of the Curia 


The and smaller assemblies are both Curiae Regis 
Tne legislative, Administrative,! and judicial work 
larger assemblies 

_i < r : 


Smaller assemblies show beginnings of centralized ad< 
* ^ ' M^inistrative and judicial system 
The process oftisiqlegration 

No difference as yetmtween the Ikrger and the smaller assemblies 
' First signs in the smaller assembliss . 

(x) Finance 

Treasury and Exchequer . 

Origin of the Exchequer . 

T^lower and upper Exchequfr 

Offfdgls 

The Chancellor of the Exchequer 
The Barones Scaccarii 
judiejal and financial sides not yet divided 
Tlfc Exchequer of the Jews V 


XI < 

15-16. 

16^17 

17-32, 

17 

17-18 

S-19 

19- 24 

eg-ao 
20 • 

20 - 21 

21-22 

22-23f 

24-32 

24 

24- 25 

25 

25- 26 

26 

26- 27 

27 

28 
28-29 
V30 

30 

30- 31 r 

31- 32 

32- 54 
32 

32- 33 

33 - 34 

34- 41 

34 
34-35 

35 
35 

36- 37 

37- 38 
38 

38 

39 

39-40 

• 40-fi 
fi -54 

€ 41 

41-42 
. 42-46 
4 43 

43 

43 

43 
43-44 

44 

45-40 



. CONTENTS 


Xlll 


(2) Judicatijre . ^ 

The increa8e<fjuriraiction of the Curia Ittgis .... 

The royal writs . . k • 

The vari^y of its judicial work . 

I Reasons vr its popularity I • 

Need forRlifTerentiatj^ I . 

(i) Thjr Itinerant justices 

expedients for bringing central into touch with 

^ local government 

Extension of the system by Henry 11 ... . 

Their cwmissions 

Comp^^k^ 

(ii) The of Common Pleas . 

The account of Benedictus Abbas * . 

First mention of “ the Bench ” . •. . . . 

The beginnings of a division in the Curia Regis 

Its significance 

III. Magna Carta and the Judicia^ystem . . . 

(1) The clauses regulating the new machinery of justice 

§ 14 — the Commune Concilium * . 

§ 17 — the court of Common Pleas . 

§ iS — the As^zes 

§2fl-No sheriff to hold pleas of the crown .... 

§ 36 — Writ de odio et atia 

§ 40 — Justice not to be sold 

(2) The clauses which attempted to fetter the new machinery of justice 

§ 34 — the writ Praecipe . . • 

§ 39 — Judicium parium vel lex terrae 

Meaning of judicium parium 

Two possible meanings of lex terrae . . . . 

Reasons for thinking it means “ due process o^law ** . 


47-54 

47 

47- 48 

48 

48- 49 

41 

. 49-51 

V49-5«i» 


CHAPTER II 

T^b Dpxline o^thb Old Local CayRTS and the Rise of the 
New County Courts 


Classification of the local courts 

Perform administrative as well as judicial duties 

I. The Communal Courts 

(i) The ^eriff and his courts 

(i) The Sheriff 

Growth and d^ine 

Mode of appofmment . 

Disappearance of his older powerp. . o. . • ' • • 

His existing duties '. X . 

(ii) The Sheriff’s Courts V . . • 

« The county court as an administrative body . . ' 

^Reasods for the loss of ifti administrative functions . 

Its constitution . . . • ^ • 

The hundred court 

Decline of the judicial functions of tlYese courts .... 

^The county court, the itinerant justices, and the common law 

courts . . . .1^ 

County and hundred Qar*.rt8 become courts of civil jurisdiction only 
Stages by which the county court^lost its jurisdiction . .V . • 

Ineffectual attempts ip restore it 

The hundred court and its decline 

The sheriffs tourn 

Place in judicial system fixed by ||fagna Carta . . • 

Effect of the Assize of Clarendon 



XIV 


CONTENTS 


thirteenth 


The ^unty palatine and the duchy 
Mbdern legidation • . 


century 


Combines two institutions . . ^ . 

Its duty of presentment (comes to be its most important duty 
The court a royal court hf record . f 
A court for petty offences 
The articles of the tourn f . 

Statutory regulation . . 

Its decline 

Its influence on the courts which took its place 
(a) The Coroner and his Court 
The origin of the coroner 
Different kinds of coroners 
The county coroner . ( . 

His duties 

His court . . . . 

The coroner’s jury . ■». ■ 

Disappearance of many ti his duties 
His ^rviving duties 

II. The Franchise Courts .... 

Franchise jurisdiction dependent on roVal grant 
Usurpation of franchises .... 

Edv^ard I.’s Quo Warranto enquiries and their results 
Cont;\,pl by the crown . 

Proof of title to a franchise 
Reason for long life of many franchises 
Principles of classification . 

The Royal Forests .... 

Definition of a forest . 

The organization of the forests in the 
Origin of the forest law 
The justices of the forest 
Other officials 
The courjts of the forest 

Swanimote . • 

Attachment .... 

Inquisitions .... 

• The Regard .... 

The Eyre , . . 

The fores^law .... 

, Grants of the forest jurisdiction . 

A chase 

A park 

Free warren .... 

The decay of the forest organization 
Its unpopularity .... 

Control by the common law courts 
Decline^ff the Eyre and its effect ^ 

THV‘ forests in the seventeenth century 
The ^ast forest Syre . 

• Sjg^es of the nineteenth century 
The Gamfr'i^n^ys ... . . • 

The Franchises of ^e Landowners . 

Classification . . . ^ 

‘(x) The Palatinates . . . * . 

Their exceptional character 

Durham 

The period of growth to 1536 .* 

Tl^iperiod of decline after 153ft 

Lancaster 

History and organization . 

Close connection with the crown 


-7^ 

. "78 

78-79 
. '79 

79 

80 
r 8x 
8 x -82 
82-87 
82-83 

^«3 

(S3-84 

84-85 

S5 

85*86 

86 

86 - 8 '. 

'Sy-ffar 

87 

. 87-88 

88- 90 
89 

89- 90 
9091 

91-94 

94-108 

94 
05-XOX 

95 
95 

95-97' 

97-99 

97 

97- 98 

98 
98 

98- 99 

99- 100 
100 
100 

100- lOX 
xox 
iot-xo7 
102-104 
X04 
104 

X05-I06 
106 
I W 
' X07-XW 
xd 8 -X 38 

c X08 
X09-X32 

I 

X09-XX4 

X09.XX2 

XX2-XX4 

XI4-XX7 

”4 

*15 

xx5-X4f 

XX6-117 



CONTENTS 


XV 


Chester, the Lord$'?i^rchers, and Wales . 
The period befm the statute of Wal^, 


1284 


From 1284 to Henry I1 *'b reforms * 

Chester . . \ 

Wales. . . f . . 

Tne Lords Mjptchfis . 

Fron^ienry VIII.’s reforms to 1689 . 

^»ry VIII.'s statutes .... 

A^flfect on the Lords Marchers . 
jurisdiction of the Great Sessions 
The Council of Wales .... 

Dispi^s as to its jurisdiction . # . 

'Aie^fflkof 1641 

Finsu^olition *1 •* 

^ From 1689 to modern times . . * . 

Relation of the Great Sessions to the con 

courts 

Controversy as to execution of common law 

Wales . 

Decadence of the Great Sessions 

Abolition of the palatine courts of Chester anc 

Sessions 

(2) The Lesser F^nchises 

'9lieir decreasing importance .... 

Why they survived 

Hundred courts and courts leet .... 

The hundred courts 

The court leet ........ 

Character of the court leet 

Why it declined . 

Slowness of its decline 

Reason for this 

The Boroughs * . 

The borough a distinct community 
The various causes for their creation . 

Influences affecting their growth 
Their diversity . . . . • . 

Historical development of their courts similar 

franchises 

Classification of their courts .... 

(i) Courts exercising a criminal jurisdiction 

The leet 

The commission of the peace 

Quarter sessions and leet .... 
Relation to the county justices . 

The Recorder . 9 , 

Municipal Corporations Act, 1835 * . 

London • . 

Petty sessions — the trading justices . 

I The Bow Streef office .... 

Public offices 

Separation of police from judicial duties ‘ . 
Stipendiary magistrates in London 
In other towns 

(ii) Courts exercising a civiUurisdiction . 

Generally conferred by rharter . 

Jurisdiction t . 

Growth of dwerse courts .... 

The judges at the court .... 

Its decline 

Modern reforms 


process in 


1x7-132 

117- 118 

118- 122 

119 

120 
120- 122 

. 122-128 
^^22^4 
124-125 

125 

126 

126 

127 

127- 128 

128- 132 


128-131 

I3I 

131- I32 

132- 138 
I32-I33 
*33-134 

*34 

*34 

*35 

*35136 

*36 

*37 

137- 138 

138- 15* 
*38 

138-140 

140-14^ 

*4*. 

• 141-142 

142 

142-148 

142- 143 

*43 

*43 

143- 144 

*44 

*45 

*45 

► 145.146 
146-147 
*47 

• .*47 
147.148 

148 

148-151 

149 
*49 

*49-*50 

*50 

*50 

150-151 


VOL. I.— d 



XVI 


CONTENTS 


• A • 

en al de 




The Stannaries . . , • fc • • • • 

The mining industry in medi^i^al Europe 
Divergence of the English from the continent al development 
Districts in which these franchises existed 
The Stannaries . . ■ \ • 

John's Charter 

liiskDry of the Devon and Cornish Stannaries . 

Tlfd privileges of the miners 

(i) The Stannary Courts 

{{) The courts of the Stewards .... 

(ii) The court of the Vice-Warden 

The Stannary parliaments 

Controversies as to the jurisdiction of the Stannary c6ar* 

The mediaeval controversies \ ' 

The controversies of the s*i ;teenth and seventeenth centurii 

The Art of 1641 

(4) The later history of the Stannary courts . 

Disuse of the Devonshire courts . . ,.1 « 

Decay of the Stewards' courts in Cornwall 
Court(^f Vice-Warden always used 

Hall V. Vivian 

The A%!t of 1836 

The Judicature Act and the Act of 1896 

The Courts of the Universities 

Development of universities and their franchises 

Oxford 

Foundation . . . * .,• 

The Chancellor's jurisdiction .... 

His growing independence 

Jurisdiction over matters of ecclesiastical cognisance 
Acquisition of other jurisdiction .... 

The univeKiity charters , 

Confirmed by statute in 1571 .... 

The Chancellor's court — jurisdiction . 

Its procedure 

Appeals ........ 

The court of the Steward ..... 

The coronet and the clerks of the market . 

* * Later history of the Chancellor's court 
Criminal jurisdiction . 

Civil juri^iction .... 

Modern statutes .... 

Later history oi the other courts 

Cambridge 

SimilaritY in development to Oxfor 4 
Its ^artlrs . . .« . ^ 

Statue of 1571 .... 

Jurisdiction of Chancellor’s court 


The other^courts .... 
l^ater history . . r , . 

Ilh Thb* Feudal and Manorial Courts 

Reasons for decay of feudal ccibrts 
No hierarchy of courts . 

Suit of court and the statute cf Marlborough 
Why these courts were not peeded 1 ^ . 

/'evaporation of jurisdictionafside of feudalism 
This the cause for the growth of manorial jurisdici 

Evolution of the manor 

By borrowing from feudal principle comes to coi 
diction 


The court Baron 


;tion 


mnote juris- 


PAOB 

151- 1^ 

152- 153 

, t<i 53 

1 53 - i 54 

154 

U 5 

155-156 , 

rn6-i58 

15^^57 

157 

158^159 

159-162 

159- 160 

160- 162 

162 

162- 165 ‘ 
'1^-163^ • 

163 

163- 164 

164 

164- 165 

165 

165- 176 

165- 166 

166- 173 

166 
*167 

167 
167 

167- 168 • 

168- 169 
168-169 

169 

170 
». 170 

170 

171 
I7I-I73 

171- I72 

172- 173 
173 

173 

174-176 

174 
174 
174 

I74-I75 
- 175 

' .*75 
17^-176 
171x187 

176- 179 

('76-177 

177- 178 
178.179 

179 

179 

z79-x8o 

i8o-iJ- 

x8i 



CONTENTS 


xvu 


separation (Usourt Baron and Coii|t Customary . 
The two freeholders 

Emlanation of this^ule 

Ju^sdiction of the noAnorial courL. 

The lord's Ste^rd J . . 7. . . . 

An active courtr as llte as the seventeenth century 
Dec^ in the eighteenth century 

* Present position 

IV. She Ne^<fcounty Courts 

The centralization of the judicial system 
Attempts to remedy this . . * # * 

A tmall^jebt court in London in 1600 . 

A prdJi||Sd Act of 1653 . ^ . 

Petition from Wales and the Noith f . 

Attempts to get petty debt courts .... 
The eighteenth century courts of Request . 

Their success 

New county courts^or Middlesex in 1750 
The Act of 1846 est^lishing the new county court 
Extension of their jurisdiction . . . . 

Proposals for reorganization 


181-182 

182 

183-184 

T84-185 

185-186 

186 

‘ i86 

187-193 

187- 188 

188- 191 

188 

189 

189 

189- 190 

190 

191 
I 9 I 
191 

I9a-i93 

193 


CHAPTER III 

The Svstem of Common Law Jurisdiction 


I. The Common Law Courts . . • 

•They are royal courts— consequences ..... 

The Court of Common Pleas 

How it becomes a separate court 

Its fixed place 

Ita judges ^ 

Jurisdiction 

Over common pleas 

Encroachments of King’s Bench and Exchequer . 

The Act of 1661 . . • f > 

Later history 

Supervision of local courts . . . . * . 

Power to issue writs of Prohibition and Habeas Corpus 
Jurisdiction over its own officials .... 

The Court of King’s Bench 

Winen it becomes separate court .... 

Close connection with the Council .... 

Signs of division — Henry III 

Clearer signs — Edward I. ^ 

Loses its connection with die kyig . • . . . 

Court of Steward and Marshal . • ^ • - * 

The CuAa Palatii * , . • 

Losm its connection vdth the Council . , ' 

Connection close m fourteenth century . 

Reasons for separation at close^ef fourteenth century 
Permanent effects of early connection with king aiKl Counci 

Jurisdiction of the court 

(z) Criminal jurisdiction 

(il Ordinary jurisdiction^ 

(iil TransferrcMurisdictioiu ^ 

(iii) To questi A decisions oT inferior courts . 

Primiti >4 ideas as to these proceedings 
Regarded as complaints against the judge . 
Consequences of this idea 
Gives rise to the piDcedure in error . . ^ 

la) The Writ of Error .... 
ib) Remedies for defect^f the writ of Error 


194- 264 
I 94 'I 95 

195- 203 

195- 196 

196- 197 

197 

197- 203 

198- 200 

199- 20 A. 
200 
200 * 

200- 202 
202-203 

203 
204-231 

204 

204- 205 

205 

205- 207 
207-209 

208 • 

209 
209-21 1 

209- 210 

210- 21 1 
• 2II 

212-231 

212-218 

212- 213 
213 

213- 218 

213 
213-2X4 

214 
2X4-215 
2X5-216 
2x6-217 



XVlll 


CONTENTS 


(a) Motrons for a new trial 
{$) Special verdicts . 

(7) Court of Crown Calcs Reserved 
(c) The Criminal Appeal Ac/, 1907 . 

(a) Civil jurisdiction . \ . . \ . 

(i) Original jurisdiction . . L . 

Encroachment on the court of Common Pleas 
The custody of the Marshal 

The Bill of Middlesex . 

The Act of z66i .... 

Its evasion • 

Steps taken by the Common Pleas 
Uniformity of Process Act . 

(ii) Jurisdiction in (•'roi 

Courts from vWiich error lay 
f' Attempts to remedy defects of the writ of error 

Jeofails 

Bills of Exceptions . . * . 

(iii) Other modes of correcting decisfons 
r {a) Errors in process of the court 

(b) Audita Querela 
*** (f) Motions for a new trial . 

Relation between these modes and the Writ of Error , 
(3) Superintendence over the observance of the law by officials 
and others 


The praerogative writs 
Habeas Core 


i Corpus . ( . 

Certiorari 

Prohibition 

Mandamus 

Quo Warranto .... 

Nff Exeat Regno 

ElTecl of the possession of this jurisdiction 
The Court of Exchequer . . . . 

Separation between financial and judicial sides 
Evicfence for this separation attend of thirteenth cenr-iry 
(i) Loss of connection with Curia Regis . 

^ii| Its limitatiefe to revenue cases . 

(liij* The judges of the court become lawyers 
At first generally Exchequer officials 
Change made in 1579 .... 

Reasons for this change 
The Cursitor Baron .... 

The jurisdiction of the court .... 

(1) A court of revenue . • c * 

c Tire “ cursus scaccarii ” ^ 

(2) /P*court of common law 

*The writ C^ominus 
^***^T.?jformity of Process Act 

(3) A court of equity .... 

Why it got this jurisdiction 

* ^ Its abolition 

The Court of Exchequer Chamber * . 

! i) Adjournment into the Exchequer Chamber 
a) Errors from the court of Exchequer/ . 

Coo^ict between the Exchequ^ and the K'*^g 




Thg'Act of 1338 
Later statutes 
(3) Errors from the King’s Bench — ^the Act of 1585 

The Act of 1830 

Defset^n the procedure of the c^rt 
Common Law Procedure Act, 1852 . 

The Official Staffs of the Courtc of Common Law 


s Bench 


PAGB 

2x6-217 

217 

217 

2I7<i2i8 

s / x 8-226 

2x8-222 

279 

2X9 

2*0-221 

^S72I 

22* 

221-^22 

222 

222-224 

222 

223 

^^23-224 

224-226 

224 

224- 225 

225- 226 
226 

226- 231 

226- 227 

227- 228 
^2S 

228- 229 
229 

229- 230 

230 

231 
23X-242 

23X 

C832-233 

*33-234 

*34-235 

*35-*37 

235-236 

236 

236 

237 

238- 242 
238.239 

239 

239- 240 

240 
» 240 

240- 242 
246^241 

*'^242 
242 246 
( 242 

243-244 

243 

243 

243- 244 

244- 245 

245 

245- 246 

246- 264 



CONTENTS 


XIX 


Offices regarded a^lle property of the Official . 

(i) Origin of this idea I 

Ho% it was applied | . * A * 

Property and contraci . . f ‘ . 

(ii) Why did this idea laj[ so long ? 

Precocity and continuity of English state 

> FinaiAial difficulties of the state 

ierverted the regular growth of official staffs — sinecures 

Vested interests 

All the courts suffered from this system 
Rise an 4 fal^^ this system . ' . 

(i) The inq^es of the judges . ... 

Salaries .... ... 

» Fees .... ... 

Right to appoint officials • 

(ii) The officials of the courts 

Faid originally b)^ees 

Effect of regarditi^nffices as the property of the official 
Hierarchy of officials • 

(a) Illustrations 

The Chief Clerk of the King’s Bench . . T 

Thfe Custos Brevium of the Common Pleas . 

Cases where work was done by deputy . . 

Cases where fees were paid for work formerly done . 
The number of saleable offices 

(b) The consequences of this ^ 

Dealt with like freehold interests in land 

Estates 

Subinfeudation 

Disputes as to right to appoint .... 
Manner in which the judges defended their infbrests 

(iii) The reforms of the early nineteenth century . * . 

The reports of commissions, 1818-22 

The consequent reforms 

II. Thoiltinerant Justices . . . . ^ 

Commissions not fixed in thirteenth century .... 

Commissions under which they acted . . . r . 

(1) The Commissions which became obsolete .... 

The General Eyre ........ 

Its position 

.^Its business . 

The writ of general summons .... 
Activities of other courts stopped .... 

But not the Exchequer or JCing’s Bench 

The character of the gatherigg 

The opening sitting *. 

Choosing^he presenting juries . . • . 

The Articles of the Eyre 

Hftw the presentments were checked .... 

Its main duty the superintendenc^f courts and officials . 

Its efficiency 

Its unpopularity . . . * 

^ Its decline . , 

Its permanent influence . \ 

The Commission of |^ilbaston g . . . . 

(2) The Commissions ofjnore permanent importance 
The Commission of wer and Terminer 

The Commission of Gaol Delivery 

The Commission of the Peace 

The Commission of Assize .#.... 

The word Assisa 

Jhrisdiaiio^ given by the commissifn .... 


246 

246- 247 

247- 248 
248 

248- 251 

^ 24c 

249- 25C 

250- 251 

251 
255 
252-255 
252 25^ 

254- 25! 
25! 

255- 265 

255- 25^ 

256- 25: 
25: 

257- 25C 

257- 25^ 

25i 

25i 

258- 25C 

25c 

259- 265 

259- 260 
26c 
26c 

260- 261 

261- 262 
262 
262 

262- 26^ 

264- 285 
. 26<| 

265- 27C 
*65-274 
265-273 

265 

265- 266 

266 

266- 267 

267 
267 

267- 268 

268- 269 
269 

269- 270 

270- 271 

• Vi 

271- 272 
272 

272- 273 

273- 274 

274- 276 
274 

274 

274- 275 

275- 276 

275 

275-276 



CONTENTS 


The commisstoners wd« professional . / 

The process by which the cvurts held by the lunerant Justices be- 
came integral parts of tne system of demmon law jurisdiction 

(1) The growth of the practice of regularly issuing the commlOisions 

at definite times . ^ * 

Provisions of the Charters of 1215 ana 1217 not observed 
^ J Regular issue of Commissions at end of Henry III.’s reign 

(2) n he Nisi Prius System ( . 

The phrase Nisi Prius ” < 

Stat. West. II. c. 30 

Later legislation andjts effect 

Extensions of the Nisi Prius system . . f, c- 

Its beneficial effects 

(3) The predominant position assumed by the justices of fisize . 

How the professional lawyers came to be the court . 

In dfect permanent courts 

(4) The relation of the justices of assize to the common law courts 

A trial at nisi prius is a trial by the full j^urt 

(i) Writs of error . . . / . 

(ii) A^ournment to the full court 

Motions to stay entry of judgment .... 
Md^ions to enter judgment for the other party 

(5) The legal and political results of the circuit system .* . 

Maintains the uniformity of the law .... 

Prevents local factions . 

Control of the local government 

Aid to the supremacy of the l^.w 

London and the Circuit System ...... 

Reasons for special arrangements 

1 1) Civil Cases 

2) Criminal Cases 

Tl^e t^entral Criminal Court 

!I. The Justices of the Peace 

Their rise completes the victory of royal justice 

(i) I^se and general importance 

Early experiments . • t • • • • • 


Conservators of the peace 

Keepers orthe peace .... 

Justices of labourers 

Justices of the peace .... 
Number and qualifications 

Wages 

The Dedimus Potestatem .... 

Their commission 

The qu(tfum . • < • 

Rof^l appointees . « . -c v 

Ad^e on which the crown acted 
^cur itv of tenure and its effects 
Mobet^hanges ..... 
(a) The courts held by the justices of the peaLe 

(i) Quarter or General Sessions 

Procedure . . . ^ . 

Jurisdiction 

(ii) Petty Sessions 

Growth . . . • t • 


The Act of 1848 . . ^ • 

(3) Pov^rs in relation to apprehen£on of crimiiu.ls and 
the preliminary enquiry in criminal c^ies 
Apprehension of criminals .... 
The mediaeval statutes 
* Growth of the justicesbpowers . 

Coke 

Hale 

The Act of 1848 . . . . . 


conduct of 


27^-28^ 

r 

2^6-278 

277 

278-280 

e 278 

Xi?78 

278-27^^ 

279 

280 

280- 281 

280 

281 

281- 283 
‘281 

282 
282 

282 

283 
283-284 

283 

283- 284 

284 
284 

284- ^85 

284 

284- 285 

285 
285 

285- 298 

286- 292 
<286-287 

287 

287 

288 

288 

288- 289 

289 

289 

289- 290 

290 

290- 291 

291 

291- 292 
» 292 

292- 29! 
29^293 

C292 

393 

^ 93-294 

293 

293- 294 

294- 397 

294.295 

294 
294-3IC 

295 
395 
295 



CONTENTS 


XXI 


The prelimi^A^fy e 
rly law^ 


enquiry 


Early Imw • • 

The Acts of rj54 and 1555 
Nature of the qpquiry , 

TheActoJiS^S . ! 

Effect of rise ol a system of professional police 
(4) The relation of the justices of the peace to the courts of 
• nAn law 
Jury* 


IV. ]*e. 

Questions of fact and law 


Jury judges of the facts in issue 
* The older nftthol^of trial 

The primitive conception of a trial 
The secta .... 

Jhe defence 
The medial judgment 
Witnesses .... 

^he primitive witness 
No weighing of testimony . 

Merely a formal test 

Tendency to rationalize in thirteenth century 
This disappears owing to growth of jury 
Su^ived onlj^ in one case 

(2) Compurgation or law wager 

Description 

What the compurgators swore to 
Their number . . . • . 

How they swore 

Its decline 

In what cases it survived 
Its abortion 

(3) Battle 

Its prevalence 

In England a Norman novelty 

Champions 

• Its long life . # . . . . 

Its abolition 

(4) Ordeal 

Its underlying idea .... 

Abolished by Lateran Council, 1215 
These modes of trial suited to the age in which they flourished 
Trial by J«ry 

(1) The origin and the English development of the jury 

A device of royal justice 
Comes from Normandy ^ 

Its sphere at first wide • • • • 

Used in all departments of government 
Used ifl cental and local courts . 

EffeqJ of rise of Parliament . 

In c ratral courts used %hiefly for judicial purposes 
Use in this way peculiar to England 
Reasons for this . . . . . 

Contrast between French and EngUsh legal history 

(i) Effect of early fixity of p^edural rules 

(ii) The jury is treated as rl^resenting the sense of the 

munity not ^witnesses ^ 

(iii) Jury preservesftld ideas as to criminal procedure 
The English development the result of the survival of archaic 

(2) The different varieties of the jury . 

A. The juries used in criminal cases 

(i) The grand jury . . # . 

Duties . . . • 

* Hots chnsen 


ideas 


PAGE 

295-297 

295-296 

296 

296 

297 
297 


7-298 
298-350 

298 

298- 299 

299- 312 

299 

300- 301 

301 

301- 302 

302- 305 

302 

302- 303 

303 

303- 304 

304 

304- 305 

305- 308 

305 

305- 306 

306 
306 

306- 307 

307- 308 
308 

308- 310 
308 
308 

309^ 

309- 310 
310 * 

.310-311 

310 

311 

311- 312 

312- 350 
312-321 

312 

312- 313 

313 

313- 314 

314 
314 
314 

.3I4;3I5 

•315 

315- 316 

316- 317 

3 17- 3 19 
319-320 

320 

321-332 

321-327 

321-323 

32X 

^22 



xxu 


CONTENTS 




with 


Grand and petty jur 
The modern grand y 

(ii) The petty jury . . . . ' . 

How persons appealed or presented were dealt 
The writ of i2ig . ? . . I . % . 

Grand jurors on the petty jury . ' . 

Right of prisoner to object to members of the jury ^ 

The number twelve 

Crown favours presence of members of grand jury 
The statute of 1351-1352 
Crown's powers to/ nfluence jury 
Refusal to be tried hy a jury 
Peine forte et dure v . 

Its abolition 

B. The juries used in civil cases 
(t) The Assizes .... 

(a) The Grand Assize 

When introduced . 

How chosen . 

* Disuse .... 

If)) The Possessory Assizes . 

(c) The Assize Utrum . 

(ii) The Jurata .... 
jurata and Assisa . 

Spread of the jurata 

(3) The development of the judicial functions of the jury 

Must come from the neighbouthood 

(i) How could the jury inform themselves 

Their own knowledge and enquiries 
Modes of informing them 
Late growth of summoning witnesses 
Maintenance . * . 

The sixteenth and seventeenth centuries 
Separation of witnesses from jurors 

(ii) Causes of challenge 

(4) Methods of controlling the jily 

Origin of/vrit of attaint 
^ Bracton’s treatment of the writ 
Many of his rules disappear . 

New rules emerge 

(i) Extension of writ by legislature 

Does not apply to criminal cases .... 

(ii) Liability not for perjury but for finding a verdict in 

false 

Its Recline . . . f 

VThe Act of 1495 * • • t . f 

pisuse in siifteenth century 
\tolition 


:rol by the court in Middle Ages « 

‘ ^ Chamber 


t 


Control by the Council and Star 
Beneficial effects 
Used for political pir poses 
Attitude of common law courts after Restoratioi 
BushelTs Case . • 

Vaughan, C.J.'s argument 
^■ew trials . € 

Power to discharge a jury 
(5) The legal and political effects of theory sysb 

CHAPTER IV 
The House Ap Lords 

I. The origins of the judicial powers oi the House . 

Effect of the grant of Magna Carta • ^ 


•• 1 

r system 


fact 


341 

341 

34a 

34a 

.^4a 
- 343 e 
343-3d4 

W. 

344 
^ 345 

345- 346 

346- 347 

347 

347- 350 


• 357-365 

• 35*-35a 



CONTENTS 


xxm 


I “ Parnto.er 


Bracton and^'leta 
IMining of the term Parllto^ent * 
Nature of thc^ouncil in Par^ment 
yfclivitics of tne Council in Parliament 
Further differentiation of fanct'.bns 
froi 


(i) Separation of the curiales from the magnates 

idea of tl^ peerage 

Whaare peers 

P Effects of jealousy of the peers for the curiales 
pr- Division of business between House of Lords and Council 
^2) Alliance betw^n the magnates and the Hoi^e of Commons 
Reasont for wis 


Elimination of control by the Council f . 
Origin of the jurisdiction in error 
fj^hy usually a jurisdiction in error . 

(3) Settlement of the powers of the two Houses as 
m ^Power of judicature is in the House of Lords 
Reasons for this 
K Summary 

^ 11 . The settlement of the judicial powers of the House 

(z) Civil jurisdiction 

Original jurisdjption 

Precedents for its existence . 

Skinner v. the East India Co. 

Abandonment 

Jurisdiction over matters pending in a lower court 

(i) Interference in cases before a l(^er court 

# Case of the Stauntons 

The statute of 1341 

(ii) Error from common law courts 

Petition of error 
Writ of error . 

Procedure 

Courts from which error lay 

(iii) Appeals fron^the Chancery . 

* Original^ no jurisdiction P 

The early seventeenth century 
The Long Parliament 
Shirley v. Pagg 
Appeals from Ireland 
Ecclesiastical appeals 
Hoiift bound by its own decisions 
Position of lay peers 
The modern convention 
(2) Criminal jurisdiction . . • . 

The obsolete jurisdiction .• • 

(il Edward 11 ^ 's statute of Treasons 
(ii) Great offenders accused in Parliament 
nii) Appeals . . • 

The jurisdiction now existing 

(i) Impeachment 

Definition 

Origin .... 

‘ Constitutional importaAe 
Disuse • 

Advantages cCihe practicdl 

(ii) Trial by peers f . 

Development aniPdefinitioi^ . 

Cases to which appliclEle 
Persons to which applicable 
How conducted . 

# The Lord High Steward 

When Parliament is in session ^ 

When it is not . • . 


to judicature 




PAGE 

352 

352 

353 - 354 

354 - 355 

355- 356 

356- 360 

357- 358 

358- 359 

359- 360 

360- 362 

360 

361 

361- 362 

362 

362- 365 

362- 363 

363- 364 

364- 365 

365- 394 
365-377 

365-368 

365-367 

367 

367- 368 

368- 377 

368-370 

368- 369 

369- 370 

370- 372 

370 

370- 371 

371 

371- 372 

372- 375 
372-373 

373 
« 374 

374 

375 
375 

375- 376 

376- 377 

377 

377- 391 

377-379 

377- 378 

378 

378- 379 

379- 391 
3 ;i 9-385 

379 

380- 381 

381- 383 
383-384 

385 

385- 390 

386- 388 

386- 387 

387- 388 
388.390 

3S8 

389 

389-390 



XXIV 


CONTENTS 


B The Criminal Appey Act, 1907 
isdiction in cases of pVvilege . 
Extent 




f 


Relation of privilege to the law 

CHAPTER 


I 


390- 391 

ta?9i-394 

391- 39* 

, 392-394 


The Court of Chancery 


I. The history of the court 

The growth of the court ..... 
The Chancery becomesfa distinct department 
The position of the Chancellor 


/ 


centuries 


(il The Chancellor’s (^nt^T>l over the issue of writs 

(ii) The Chancellors o^nnection with the Council 
^ The extraordinary jurisdiction of the Council 

Reasons for connection of the Chancery with this jurisdiction 

(i) Close connection of Chancellor with the law courts 

(ii) His connection with certain petitions to the Council 

'}'he Chancellor and matters of grace . 

(iii) His position as the head of the Chancery 

The Chancery becomes a court . 

Growth of Chancellor’s independent position , 1 

But still regarded as acting for the Council . 

Causes of complete separation from the Council . 

(i) Differentiation of jurisdiction .... 

! a) Alien merchants, etc. 
b) Difficulty of enforcing tlte law . 

(e) Inadequacy of the law .... 

(a) Writs affecting royal interests . 

(ii) Consequent rise of new courts or new machinery 
The ^ourt of Admiralty .... 

The great seal and the privy seal 
Breakdown of the Council .... 

The revival of its jurisdiction in criminal cases 
(iii) The policy of the Tudors • . . - 

A separate court of equity in sixteenth and seventeenth 
Change in character of Chancellors 
%£gerton and Bacon .... 

Shaftesbury and Nottingham 
Assistance of the judges and masters . 

The Court of Requests .... 

Its establishment and position 
Its jurisdiction and personnel . 

Hostility of the common law courts 
StepiASy V. Flood ^ . . * . 

Wisted till 1642 . . ! 

Not revived aP the Restoration 
The org^ization of the court of Chancery 

TheMasters i 

The Master of the Rolls • 

, • The Six Clerks .... 

The Sixty Clerks . . * . 

Defects in the organization of the court and its reorganization 
nineteenth century. . . *1 * 

(z) The period before the Great Rebellion 
(i) Tlit^ inadequacy of the judicial staff 
(ii) Abuses amongst the official staff . 

Close body paid by fees 
Effects of this . . . 

, Muses worse than in courte of law 
Long duration of suits 
Defective procedure 


1 


in the 


£ 5=445 

395^16 

393*396 

396- 397 

397 - 399 
399 

399- 400 

400- 40: 


401- 402 

402 

402- 403 

403 

403- 404 

404 

404- 409 

405- 407 

405 

4<\*i-407 

405-407 

407 

407-409 

407 

407- 408 

408 

408- 409 

409 
409 

409.412 
410-411 

411.412 
412 

412-4x6 

412-413 

4x3-414 

414- 4x5 

415 

415- 416 

416 

4a6>423 

c4x6-4f8 

4 xtl- 42 x 

4ai'-422 

422-423 

*4*3-445 

493-4*8 

4 * 3 - 4*4 

424- 428 

4*4 

425 

425- «f) 

426 
4 * 6 - 4*7 



•CONTENTS 


XXV 


Wafit of settletKoractice 
Want of controlBjtf hanccllor . 

(a) The period of the Commo^ealth . . 

* ^ The changes made in tire common law courts 
Other projected chaf^ges j . . . 

Changes made in other courts 
The atta^ on the Chancery .... 

The bill oif 1653 

Increase of judicial strength of the court 

The Ordinance of 1654 

Its lapse 

^ The Ristoilcion . . . . fi . 

(3) The period after the Restoration . 

No attempts at reform under Stuarts ^ . 

^Abortive attempts at reform after 1688 . 

(i) Inadequacy of the judicial staff 
^ Lord Eldon 


ill' separate 


' Rehearings and appe^ji^ . 

(ii) Abuses amongst the official staff 
Sale of office of Master . 

Speculation with money in court 

The Six Clerks 

^Office cdpies 

(4) Reorganization in the nineteenth century . 

Vice-chancellor appointed 
The commission of 1826 
(i) Changes in judicial organizationg^ . 

• (ii) The reform of the official staff 
II. The jurisdiction of the court of Chancery and the Chancellor 

Origins 

Law and equity 

(1) Why did law and equity come to be administered 

courts 

The equity of the Curia Regis 
Growth of rigidity of common law 
* Survivals of ?^uitable ideas in common law courts 

The bills in the Eyre 

(2) This separation is the origin of the distinction betsveen the 

common law and equitable jurisdiction of the Chancellor 
Growth of this distinction 
The common law jurisdiction .... 

The equitable jurisdiction 

Why needed 

(i) Up to the middle of the seventeenth century 
Uses and Trusts • • • 

Contract . • * • • • • • 

Mitigation of rigidity of the law 

^ Superior remedies 

Aqf ount and administration ... 

^ (i) The conflict between Chancery and the common law courts 
Foreshadowed in fifteenth centiwy 
Literary controversy in sixteentl^ century 


Active hostility in Elizabeth's reign 
Coke and Ellesmere 
James I.’s decisiem for the 

Attempts to revi^ controver^ir in latter half of seveni 
century * | • 

Projected legislJlion 

Pamphlet of Atkyns, C.B. ..... 
Consequences of victory of the Chancery 
(3) The modern development of th#equitable jurisdiction 

Rise of modern equity 

Classiflbati^n of topics . . . . 


^.enth 


427- 428 

428 

428- 434 

429 

429- 430 
431 

m 

433 
433-434 

434 

434 

435 - 44 * 

435 

435-436 

437-439 

437-438 

438 
439 - 44 * 

439 

440 
4-10-441 

441- 442 

442- 445 
44 * 

44*-443 

443- 444 

444 - 445 

445- 476 

446- 452 

446 

446-449 

446- 447 

447 ■ 

447- 448 

448- 449 

I49-450 

450-45* 

45*-453 

453- 469 

453 

454 - 459 

454 - 455 

455 - 457 

457 - 459 
458 

458- 459 

459- 465 

« 459 

* ^60 
461 
461-462 

463 

463-464 

464 
463 

465 
465-469 

465-466 

466 



xxvi . CONTENTS 


\ 

(i) Influence of ekernal circumstanq*^ 

Changed coxiemercial conditio .s 
Changes in the common lav^* 

(ii) Change in the character of equity 

Becomes a fixed system \ ^ 

Lord Eldon 

,0th ^;r branches of jurisdiction 
* Miscellaneous statutes 

(1) Bankruptcy 

Growth of this jurisdiction 
Original jurisdiction in bankruptcy 
Need for Chancellaf*s control 

(2) Lunacy . * * 

Early law — the i^t and the lunatic 
Basis of Chancellor’s jurisdiction 
^ (i) Issue of necessary writs 
(ii) Delegation by crown . 

His duties as delegate c^r 

^ CHAPTER VI 

^ The Council 

Separation from the courts and Parliament • 

An executive body with judicial powers 
Summary of its history 

I. The Middle Ages 

(1) The composition of the Council . 

Henry III.’s reign .... 

The Barons and the officials . 

Composition in the fourteenth century 
Become^ less heterogeneous . 

Com(Msuion in the flffeenth century 
Its failure to govern 
Reasons for this .... 
^Lancastrians and Yorkists 
Disintegration . . .^ . . 

(2) The jurisdiction of the Council . 

«, Its jurisdiction undefined 

Procedure 

Parliamentary opposition 
Hostility of the common lawyers . 

Legislation 

Effect of this legislation . 

Parliamentary petitions . 

Parlianitsntary control of the CouHbil 
B%gognition of its jurisdiction .• f 
Reason for andaeffect of this . • 

Paral^is of the Council’s jurisffiction 
Forteroue’s proposals 

II. The Tudor Period 

^ Revival of the Council . . ' . 

A new register . . . , • . 

The statute of 1487 . . . • ^ • 

Other statutes f , 

The historical importance of the statute of 148; 
What it t?lally did ... .• 

New lines of cleavage 
The Council at court and the Council at Westmi 
Privy Council and Star Chamber 
The name/>tar Chamber . 

Develoj^ment of its judicial side 
Process of development ...... 

(i) Evidence from the Acts of the Privy Council 


cninster 


PAGE 

466- 467 
f-66-467 

467 

*467-469 

467- 468 

468- 469 
469^476 , 

469 

•70-473 

47^^'.-7i 

47L-472 

472- 473 

473- 476 

473 - 474 
474 

474 - 475 

► * 475 

475.476 


477- 478 

478 

478- 480 

480- 492 
48^-485 

480 

481 

481- 482 

482 

483 

483 

483-484 

485 

485 

485-492 

485 

485- 488 

486 

486- 487 

487 

488 
488-489 

489 

490 
490 

490- 491 

491- 492 

493- 508 

0492 

493 

V93-494 

494 

494- 495 

495 
495 

495- 496 
.496, 

496- 497 

497 

497- 499 



•CONTENTS 


XXVll 


n 


A* 

))• 


(ii) Evidence from extemporary writers 
Hudson's book 
Style of the coi 
Nftmbership 
Its officials 
Procedure 

Separation between Council and Star Chamber — but no complete 




separation € 

The provincial Councils 
^The jurisdiction of the Star Chamber 
(il Cases concerning the state . 

(ii) Privat^ caS fs .... 

The jurisdiction of the provincial Councils 
Success of the Star Chamber 

III. The Early Stuart Period . 

The jealousy between the common law courts and other rival 

' Signs of conflict at the end of the sixteenth century . 

* *Telvtf/ton’s Case, 1602 . .... 

The attack on the provincial CcflR.Jils 
The attack on the Star Chamber .... 

No legal grounds for this attack .... 

Controversy becomes political 

The Act^f 1641 .• 

Effects m the Act 

IV. The Later History ....... 

The jurisdiction still remaining 

(1) The appeal committee of the Ptiyy Council 

Early references . . . . 

Its constitution in the eighteenth century 
Effect of colonial expansion .... 

The Act of 1832 

The Act of 1833 . . . . . 

The Judicial Committee and the House of Lords 

(2) The jurisdiction of the appeal committee . 

(i) Appellate jurisdiction from foreign dominions 
Chaiitel Islands 
The Isle of Man 
The Plantations 
Principle on which the jurisdiction is founded 
When leave to appeal will be granted 
Importance of this jurisdiction . 
Ecclesiastical causes 
Admiralty and Prize cases 
Matters of a quasi-judicial character 


(‘“j 


(H 


cour^^ 


PAGE 

499-502 

499 

499- 500 

500 

500- 501 

501 

502- 503 

503- 507 

504- 506 

506- 507 

507 

507- 508 

508- 516 
508-509 

509 

510 
5 10-5 12 

512- 513 
513 

513- 514 

515 

516 

516-525 

516 

516-520 

516 

516- 517 

517- 518 
518 

518.519 

519- 520 

520- 525 

520-524 

520- 521 

521- 522 

522 
5*2-523 

523 

523- 524 

524 
524 

524- 525 


CHAPTER VII . 

« O 

pouRTS OF A Special Jurisdict^n 


I. Th8 courts which administered the Law Merchant . . . 526-573 

*The «iedise' 9 kl Law Merchant? 526 

•(i) Maritime Law . . . . „ 526-528 

• The various codes 327-528 

(ii) Commercial Law . . . ^ 528-529 

^ Market Law . . i 528 

The Italian cities . . u 528 

Other towns .A. 0 • • V • 528-529 

Close relations of maritinw and commScial law . . ^ . 529-530 

Its history in England . f 530 

The period when the Law Merchant was administered in local courts 530-544 

Maritime Courts 530-535 

Seaport towns . . . • • . . . ^ ^ . 531 

Relations with the Admiralty 53^-532 

The (Slnque€’o(t8 . . . . D 532-533 



XXVUl 

c 


CONTENTS 


I 


G 


settlement 


Control by the crown 
Control by the common\aw courts 
Commercial Courts . .v • 

(i) The courts of fairs or boroughs 

The franchise of faf 

The piepowder court . . . ^ . 

Character of the court and its procedure 
The piepowder court in private hands . 

The piepowder court in boroughs 
The English and the continental development 
Decline of the piepowder court 

(ii) The courts of the f^taple / 

The Gild Mercha^ t 

The crown an^^th^ foreign merchant . 

The Carta Mercatoria 

, The statute of the Staple .... 

The work of these courts 

The Law Merchant and the common law 
The rise and development of the Court o^SiiMCimiralty and the 

of its jurisdiction 

(i) The rise and development of the Court of Admiralty 
The Admiral and his disciplinary jurisdiction . 

The Fasiculus de Superioritate Maris 
The creation of the court of Admiralty . 

The growth of the court 

Its inefficiency in the fifteenth century . 

The Tudor period . . 

Appeals from the Admiralty .... 

(a) The Jurisdiction of the Court of Admiralty 

Originally vague 

Richard II. ’s statutes 

Increase of jurisdiction under the Tudors 

(i) ^ The Ordinary or Instance Jurisdiction . 

(a) Criminal Jurisdiction 

Extent 

Procedure . . . . ^ 

The statute of 1536 . 

The statutes of 1834 and 1844 > 

Law administered ceases to be intern; 

Civil Jurisdiction 
Extent 

The attack of the common law courts 
The agreement of 1575 
Coke's attack 
Effects of this attack . 

The agreement 0^1632 
Repudiated aftd thtf Great Rebellion 
cHistorical effects . . . v, 

Modern legislation 
Admiralty Droits . . ^ 

Their nature . . 

The Lord High Admiral and the crown 
Modern legislation 

(ii) Prize Jurisdiction . .i . . 

Its nature , . jf . , 

Origins . • • ‘A 

Is becoming distinct in the 8ixteM>h century 
Quite separate by the middle of th^seventeenth century 
Its modern position 
Administers international law 
The Zamora • » * 

Criticism of this decision . 

The bsorption of the commerc^l side of the Law Merchant into the 
ommon Law . . • . ^ • . . ^ . 


(*) 


w 


ational 


pJiQB 

. 533-534 

. ^334-535 

• 335-543 

• 535-340 

535 

• 536^ 

• 53^537 

• S37f 

• 537-538 

: 

• 545>-543 

. 540-54i< 

541 

541 

• 542-543 


545-54t 

544.568 

544- 547 
544 

544 

545 

545- 546 

546 

546- 547 

c 547 

548.568 

548 

548- 549- 

549 

549- 561 

550- 552 

550 

550 

550- 551 

551 

551- 552 

552- 559 

552 

553 
553 

553- 554 

554- 555 

555- 556 

558 
658-559 
I 559'66i 
5S9-560 
5^-561 
561 
561-568 
561-562 
56a-j63 

563- 564 
564 

564- 565 

565- 566 


568.573 



CONTENTS 


XXIX 


specialization of Trades^ ... 
li^rnal trade . . * 

Fmeign trade . . • ^ * 

f Law MercKiuit distinct fronlcommon law^ . 
Gradual change . . . . 

Decay of the Staple 

, The court founded in z6oi 

Law^dercha/A becomes law for all . . . 

Effect oC the Revolution 

Lord Mansfield 

Il.^The Court of the Constable and Marshal . 

• (i) The disctplinA of the army . . f , 

The mediaeval arrangements . • ^ 

Richard II. and Henry IV.'s statutes . / . 

Cudor extensions 

' The Petition of Right 

The era of standing armies .... 
From the Great Rebell ion to 1688 . 

The Mutiny Act . . .... 

Disappearance of the Constable and Marshal*! 
Permanent effects of the Petition of Right . 
(e) Heraldry and slanders upon men of noble blood 

^Heraldic'cases 

Disappearance of this jurisdiction 
Slanders on men of honour .... 

HI. The Ecclesiastical Courts 

The relations between Church and Statje . 
f (i) The Pre-reformation period .... 
The Holy Roman Empire .... 
The Pope and the canon law 
The English canonists • • . . 

Position of the Pope 

Conflicts between Church and State . 
Investitures ....... 


Circumspecte Agatis 
The ArticJli Cleri 


The Statute of Carlisle 
Provisors and Praemunire 
Concordat at close of this period . 

(2) The Post-reformation period 

The sixteenth century . . . . 

« The divorce question . . . . 

The new relations of Church and State 
The Reformation Parliament 
The preamble to the stati^e of appeals 
Compared with Bracton's statement «. 
History of Henry VII I?s new theory . 
Other stdcutes of Henry VIII.'s reign . 
Other consequential changes 
Ifenry VIIl.’s worf , . . . 

Edward VI. and Mary • ^ . 

Elizabeth's settlement 
The Act of Supremacy . ^ . 

The canon law . . I . 


The modern ec^siasticaHaw 
Modifications onenry’s settlement 
How interprets by lawyers and churchmen 
Later developnolnts 

Characteristics of the Tudor settlement 
The Ecclesiastical Courts ..... 

^i) The ordinary courts of the Diocese, ithe Peculiar, ai 

(i) The Diocese 

* Constetqiy court . . . 


,nd the Pro* 


568 

568- 569 

569- 570 
570 

570- 573 

570 

57 * 

57*-573 

573-580 

573-578 

573 - 574 

574 - 575 

575- 576 
576 

576 

576- 577 

577 

577- 578 

578 

578- 580 

578- 579 

579- 580 

580 
580632 
580598 
580588 

581 

581- 582 

582- 583 

583 

584 

584 
58s 

585 

583- 387 
537-588 
588-598 

588 

588 

588- 589 

589 

589- 590 

590 

591 
591-592 

592 

593 

593 

593 - 594 

594 

594 - 595 

595 

595- 596 

596 

597 

597- 598 

598- 6x4 

599- 603 
599-600 

599 



XXX 


CONTENTS 


Archdeacon's cwirt 

(ii) The Peculiar \ . . . . 

(lii) The Province v • f * 

(a) The court of the Arches • /. 

{b) The court of Aulience 

(r) The Praerogative court . . ^ . 

{d) The court of Peculiars 
U) The court of the Vicar-General 
Courts of the Archbishop of York 
Public Worship Regulation Act 
Convocation 

(2) The High Court of Defe|fates 

Appeals to the Pope 

Henry VIII. 's legislgti^i .... 

Creation of the court 

Itg constitution and character 

Its personnel 

The Act of 1832 

(3) The Court of High Commission 

Early Commissions 

The commission of 1559 and its authority . 
Wid# powers of early commissions 
General and diocesan commissions 
Becomes a regular court .... 
James I.*s and Charles I.'s commissions 
Increase in size . . • . . 

Position in regard to other ecclesiastical courts 
Need for the court • . * . 

The ex-officio oath 

The attack of the common lawyers 

Laud’s policy 

Abolition ^n 1641 

(4) The Statutory Courts of the nineteenth century 

Reasons for their creation .... 

The Church Discipline Act .... 

The Clergy Discipline Act. .... 

The Public Worship Regulation Act . 

The BeneOces Act 

The«Jurisdiction of the Ecclesiastical Courts . 

(i) Criminal and corrective jurisdiction 

(i) Criminal jurisdiction .... 

Constitutions of Clarendon and Benefit of ( 

(ii) Corrective jurisdiction .... 

(а) Offences against religion . 

Heresy and cognate offences 
♦ The common law 

Henry Vlll.'s legislation* 

Edl^ard VI. and Elizabeth 
The Act of 1677 

(б) Offences against morals . • \ • 

Extent . . . ... 

Procedure . 1 ' • • . 

Character . v . . . 

Decay after 1641 . / • . 

Laesio fidei . . r . . . 

(9) Matrimonial and Testamentary causes . i 

(i) if.iatrimonial . , , . . 

The rules of the ecclesiastical and tei^poral 
The decisions of 1843 

Divorce 

^ c Private bills . ^ . . . 

Maulei J.’s criticism .... 

The Act of 1857 


599-60U 
Coo 
**600-603 
j *601 
* 60X-602 
6 od 
602 
*'60%^, 
602 
^ 602 
^^603 
6*3-605 
6031 
604 

604 

605 


605- 611 
606 

606 

606- 607 

607 

607 

607- 608 

608 

608- 609 

609 
609 

6xo-6zi 

6xx. 

61X 

6x1-614 

6ii-6i2 

6X2 

6x2-613 

613- 614 
6x4 

614- 632 

615- 621 
6x5-616 

615- 6x6 

616- 621 
6x6-619 

6x6 
617 
6x7-618 
6x8 
«6x8-6x9 
> 6191621 
» 619 

6*9-620 

620 

620- 621 

621 

621- 630 

621- 624 
622 
622 

622- 623 

623- 624 
624 



CONTENTS 


XXXI 


(ii) TAtamentary 

(a) Jurisdiction^er grants of Probate .... 

» Grants of adomistration f 

The conduct onhe executor^nd administrator 
LegaciesKind distribution of intestates* estates 
Debts due to or by a deceased person 
Jurisdiction of common law courts . 

Extent of jurisdiction peculiar to England 
Attacked by common law courts and the court of 

Chancery 

The Statute of Distribution ^ 

* The Act of 1857 * .* . • 

(3) Jurisdiction over matters of exclusively erpe^stical cognizance . 

Extent 

^Advowsons , . 

Land held in frankalmoin 

Process of excommunication 

Effects of excommunica^f^^ 

Objections to this process 

The Act of 1813 

CHAPTER VIII 

• The Reconstruction of the Judicial System 

The judicial system at the beginning of the nineteenth century 
The amalgamation of the courts and thdr respective jurisdictions 

The clashing jurisdiction of the courts sl 

i'he commissions of the early nineteenth century 

The Common Law Procedure commission 

Effects of its recommendations 

The Judicature Commission • 

(i) The Judicature Acts . . . . • . . . • . 

The Supreme Court of Judicature 

(i) The High Court 

Judges i 

• Jurisdiction . . • , 

Law and equity V - 

Divisions . 

Divisional courts 

Appeals to those courts ...... 

The Circuit system ....... 

(ii)s The Court of Appeal 

Judges 

Jurisdiction 

Procedure on appeal • • . 

Jurisdiction in Luna^ • . . * . . . 

(2) The Appellate Jurisdiction Acts . • •• • • 

Reform of the House of Lords 

• The House of Lords and the Judicial Committee 

The creation of a uniform cod<^of procedure 

Defects of the old procedure . . • 

Rfects 

The Judicature Acts . *1 * ' 

The elation of a uniform official stall 

The Central Office of the Supreme Court 

The housing of the courts m'- , . • % 

Effect of this legislation .1 

Conclusion . .f 


625-630 

625- 626 

626- 627 

627- 630 

627- 628 

628 

>P'!^28 

628- 629 

629 

629 

629- 630 

630- 632 

630 
630 

630 

630- 631 

631 

631- 632 

632 


633- 634 

634- 645 

634- 635 

635- 636 
636 

636- 638 
63h 

638- 643 
638 

639- 642 
639^ 

639-640 
. 640 
^40-641 
641 

641 

642 
642-643 

642 

642- 643 

643 

643 

643- 645 

644 

645 

645-647 

•64^-646 

647 

646 

647- 648 

648 

648- 649 

649 

649- 650 


APPE^J^DIX 


I. The Grand Assize 
[I. The Assfte jJtrum 
VOL. I.— r 



xxxu 


CONTENTS 

.V 




IV. 

V. 




into 


Parliament 


XII. 


XIII. 


B. 


III. The Possessory Assizes 

A. Novel Disseisin 

B. Mort d'Ancestor 

C. Darrein Presentment ^ 

Writ of Debt 
Writs of Right . 

A. To the Sheriff 

B. To the Lord of the Land 

C. To the Sheriff Quia Dominus Remisit Curiam 

VI. Justicies .... 

VII. Pone . . . . 

VIII. Tolt . . . " . 

IX. False Judgment 

A. From the County Court 
B^ From the Court Baron — Accedas ad curiam 

X. Writ of Error 

A. To remove a case into the King's Bench 

B. To remove a case from the Kii'iiiii^ Dench 

XI. Scire ^cias .... 

A. Original .... 

B. Judicial .... 

A. Prohibition .... 

(1) To the Ecclesiastical Court 

(2) To the Court of Admiralty 

(3) Modern Form 
Consultation 

Certiorari .....' 

A. Old Forms 

B. Modern Form . 

XIV. Quo Warranto .... 

XV. Mandamus , 

A. Old* Form . ’ . 

B. Modern Form . 

XVI. Habeas Corpus ad subjiciendum 

A. Old Form 

B. Modern Form . ^ . 

XVII. A. Writ Quj^usdam certis de causis 

• B. Writ of Subpoena 
XVIII. Writ de excommunicato capiendo 

XIX. The Quo Warranto Enquiries 

A. The Commission to enquire and the articles of 

B. Rotuli Hundredorum (specimen) 

C. Placita de Quo Warranto (specimen) 

XX. Bill of Middlesex and Latitat 

XXI. Writ QuoCinus in the Exchequer c. 

XXII. The^re . . ‘ . . • . 

A. Breve omnilvis justitiariis 

B. Breve de generali summonitione 

C. Writ of Resummons 
XXIII. Commissions of the Justices of Assize 

^ c A. Assize . . . ^. . 

B. Nisi Prius . . • . 

C. Oyer and Terminer . . |. 

D. Gaol Delivery . . • f . 

XXIV. Commission of Justices of the Peace 

XXV. Table officials of the Court of Ktbg’s Bench A different periods 

XXVI. Table of officials of the Chancery at different {Lriods 

XXVII. Trial by Battle . 

XXVIII. A list of courts of Request and other local courts existing in 1840 

XXIX. A list ofpffices in the gift of the Lord Chancellor, The Master of 
the Rolls, the Chief Justices, ^nd the Chief Baron 

XXX. Report of commissioners upon saleable offices in the courts of la^ 

XXXI. Writ de coronatore eligendo . . e • • 


r 


enquiry 


651- 652 
65a 

* 652 

652 

652- 653 

65a 

653 
653 

hjS 

653 

654 
. 654 

654 

654- 653 

65s 

655- 65^ 
65s 
65^ 

656- 65S 
565 

656-65!: 

65i 

65^ 

658- 65C 
658 

655 
65s 

659- 66C 

65? 

66 c 
66 c 
66 c 
• -eec 
661 
66 ] 
661 
66i-66t 
661-664 

664- 665 

665- 666 
666 
66 ; 

667-666 

66 ; 

, 66 ; 

66£ 


66 ( 
c 67< 
670-67] 
672-673 
674-675 
678-675 
680-684 

684-68< 

686-68S 

688-68( 



Abbrev. Plac. 
Bl. Coimn. 
Cal. • 



AS. Camden Society. 

Co. Litt. Coke upcAT lAttleton. 

D.N.B. Dictionary of National Biography. 

D. B. Domesday Book. 

Dasent Acts of the Privy Council, edited by John^oche Dasent. 

Digby, R.P. * Digby’s History of the Law of Real Property, fourth edition. 
Dugdale,^rig. Jurid. Dugdalc’s Origincs Juridiciales. 

E. H.R. English Historical Review. 

F. N.B. Fitzherbert, Natura Brevium, seventh edition. 

Hale, P.C. Hale’s Pleas of the Crown, Emlyn’s edition. 

Hallam, C.H. Hallam’s Constitutional History, ninth edition, 

rtil. Hilary Term. 

Hist. MSS. Com. Historical Manuscripts Commission. 

L.Q.R. Law Quarterly Review. 

Leg. Henr. Leges Henrici Primi. 

Mich. Michaelmas Term. 


Lives of the Norths Edited by Jessopp. 

Nicolas Proceedings and Ordinances of the Privy Council, edited 

by Sir Harris Ni^las. • 

Pasch. Easter Term. 


P.Q.W. 

P. and M. 


R.C. 

Reeves, H.E.L. 
R.H.S. fr. 

Rot. Cur. Reg. 
R.H. 

R.P. 

R.S. 

R. S.C. 

S. S. 

Sieden, H.C.L. 
Stubbs, Sel. Ch. 
Kubbs, C.H. 
Surt. Soc. 

Trin# 

Y.B. 


Placita de Quo Warranto, Record Commission. 

Pollock and Maitland’s History of English Daw, first 
edition. 

Record Commission. 

Reeves’ History of English Law, Finlason’s edition. 

Royal Historical Society’s Transactions. 

Rotuli Curiae Regis, Record Commission. 

Rotuli Hundredorum, Record Commi^ion. 

Rotuli Pari Amentorum. 

Rolls Series. • ^ 

Rules of the Supreme Court. ' 

Selden Society. 

Statft Trials. 

Stephen’s History of Criminsu juaw. 

Stubbs’ Select CHlirters, sixth edition. 

Stubbs’ Constittttbnal History, library edition. 

Surtees Soc^ty. 

Trinity Ten* . 

Y^t Book. 


xxxiii 




LIST OF C^^SES 


PAGE 

Abbot of Peterborough v. Power . 137 

M^.bbot of Strata Marcella, Case of 80, 305 
Abraham Mallory Dillet in re -;.i# 523 
Adams v. Lord Warden of the Stan- 
naries 157 

Alderidge v. Stratford . . . 172 

Allen V. Jemmat , . . . . 505 

Altham*9Case .... 298 
Ambassador of King of Spain v. 

Joliff 554 

Andrews v. Barnes . . . 403 

Annesley v. Sherlock . . . 3fi 

Ap. Richarde v. Jones . . . 201 

Armyn v. Appletoft . . . 181 

Arnold v. the King Emperor , . 523 

Ashby V. White .... 393 
Ashford v. Thorntonr . . 309, 310 

Atkins V. Hill f * * * 

Atkinson v. HarmaA . . . 458 

Attewode v. Clifford! . . . 488 

Attorney-Gen. v. the City of London 230 
„ „ V. the Corporation of 

London . . 238 

„ „ V. Hailing . 238, 241 

„ „ V. Moore . . 87 

„ „ V. Poultney . . 240 

„ • „ V, Sillem 22^1, 226, 239, 246 

), „ V. Trustees of British 

Museum . . 87 1 

Attorney-Gen. for Isle of Man vf 
Mylchreest . . • . •521 

Auditor Curie’s C^e . . .251 


t acon V. Bacon 
agnail’s Case 

Banda and Kirwee Booty in re 
Banners* Case . • I • 

Bate’s Case . * f • 

Beal V. Smith • 

Beamish v. Beamish .| 

Bechuanaland Exploration Co. v 
London Trading Bank 
Beck V. Hesil .... 
Bedford Riot, Case of the 
Bedo V. Piper ^ . 


Beneficed Clerk v. Lee • . 612 

Bennet v. Hundred of Hartford . 336 

Benzen v. Jefferies . . . 557 

Bereford, Simon de, Case of . . 387 

Berkeley, Lord, Case^f . . . 37^ 

Bertie v. Falkland .... 37^ 
Bief V. Dyer . . • . . . 457 

Bishop of Hereford’s Case . . 363 

Bishop of London v. Ffytche . 37^ 

Bishop of Natal in re , 525 

Bishop of Sabina v. Bedewynde 87, 478 


Bissell V. Axtell .... 629 

Blankard v. Galdy .... 248 
Blount’s Case .... 579 

Blunt’s Case 39Z 

Boddenho, Case of . . . 209 

Bodwic V. Fennel .... 568 
Bonham’s Case .* . . 94, 462 

Bourchier’s Case .... 373 
Bowman v. Lax .... 612 
^owman v. Secular Society . 595, 619 

Doyd V. Phillpotts .... 6o’- 

Bradlaugh v. Clailke . . . 377 

Bradlaugh v. Gosset . .• . 394 

Bradshaw v. Lawson . . . 182 

Brandao v. Barnett . . . 573 

Brenan v. Preston .... 637 
Bridgman v. Holt . 251, 261, 367, 368 

Bright V. Eynon . . 225, 226, 342 

Bristol, Earl, Case of . . 378, 379 

Broinage v. GenniUgs . . .461 

Bromwich v. Lloyd . . 572 

Brown v. Babbington • . . . 22! 

Brown v. Newell .... 465 
Brownlow v. Michill . . . 194 

Bruce v. Wait . . , 201, 202 

Buckingham, Impeachment « . 382 
Buckley’s Case .... 554 
Bullen’s Case . . . . 8r 

Buron v. Denman .... 567 
Bushell’s Case 203, 225, 228, 298, 333, 
33^ 34O1 345» 346, 347 


Calmadie’s Case 
Calvin’s Case 
9ame v. Moye 


XXXV 



XXXVl 


LIST OF CASES 


( 


i PAGE 

Capers Case . . . . V ^4^ 

Carew, Sir John’s Case . . 129 

Caudrey's Case . . 596, 6o6f 610 

Cavendish’s Case . . 257, 260A26X 

Cawthorne v. Campbell . . . \ 39 

Chambers’ Case . . . . 513 

Chambers v. Jennings . 570, 5S0 

' Chani^llor of Oxford, Case of the . 299 
Chancellor of Oxford v. Taylor 
Chapman v. Mattison 
Chedley’s Case 
Christian v. Corren 
Chudleigh’s Case . 

City of London’s Case 
City of London v. Wood 
Clarendon, Earl, Case of 
Clarendon, Impeachment of 
Claxton V. Litburn 
Clay V. Sudgrave . 

Colebrook v. Elliott 
Coles and Ravenshear in re 
Commissioners oL Sewers v. Glasse 
Company of Mer^ant Adventurers 

V, Rebow 572 

Constable’s Case . . 85, 550, 560 

Cook V. Stubbs .... 137 

Copyn V. Snoke .... 334 
Cornewall's Case .... 120 
Corporation of Burford v. Lenthall 

^ X r 474 

Cosfeld V. Leveys .... 533 

Courtney v. Glanvil . . 461, 462 

Covington v. Metropolitan Railway ' 648 
Cowper V. Cowper .... 468 
Crane v. ]^blic Prosecutor . . 218 

Cranmer ex p{€ 474 

Craw V. Ramsey .... 22b 
^Crawle v. Crawle • j • . . 215 

Credit Fc^ncier of England v. Army 521 
Crowley’s Case .... 203 
Cuddee v. Rutter .... 457 
Cushing V. Dupuy .... 522 
Cuvillier v. Aylwin . . . 522 


172 

131 

128 

521 

242 

y. 541 
30O1 307 
378. 379 

. 384 
. 310 

• 557 

• 137 

647 
105 


Daily Telegrapi^v. McLaughlin 
tDanby, Impeach^ient of 

Darley v. R 

Darlow v. Shuttleworth 
Davidson v. Moscrop 
Davies v. J^owndes 
Debetfham v. Bateman . 
'Dtxmmg ex pie, 

Ddamere, Lord, trial of 
De Lovio v. Boit . 

‘ Denbawd Alfrid’s^ase . 

De Pothonier v. De Mattos 
De Wilton v. Montifiore 
Derby, Earl, Case of 
Draper v. Blaney . 

Draper v. Crowthft 


523 
382, 383 
230 
202, 641 

• 137 

• 329 

• 224 ( 

• 523 
. 390 

• 554 

• 332 

• 637 

. 46 

• 415 

. 129 
. 172 


I 


Dublin Railway Co. v. Sla^erv 
Duchy of Lapcaster, Case of tne . 
Dudley’s G^e . . . . * 

Duke of yevonshire v. LQ(!ge 
Duke 01 Norfolk v. Duke of New-c 
castle . t . . . . 104, Z06 

Dyke v. Walford .... 626 


PAGE • 

2S3 

*>^00 
jpi c 


East India Co. v. Sandys 
East Railway Co. v. jTmithe 
Eaton V. Jaques . * 

Edelstein v. Schuler 
Elias Pigo, Case of 
Entick V. Carrington 
Esturney v. Courteney 
Evers and Owen’s Case 

^ _ 

F 

Fairley, Case of 
Falkland v. Mountmorris 
Falkland Islands Co. v. R. 
Fanshaw v. Knowles 
Faux v. Barnes 
Fernandez ex pte, . 

Ferrers, case of 
Fisher v. Patten . 

Fitton and Carr, Case of 
Fitz>Gerald in re . 
Fitzhardinge v. Purcell 
Fitzharris, Case of. 
FitzWalter, Case ol 
Five Members, Cas^ of the 
Fleetwood v. Poolq 
Floyd’s Case . 

Floyd V. Barker 
Foljambe’s Case 
Fox, The 
Fox V, Blackwood 
Frances’ Case 
Fryer v. Bernard 
Fuller’s Case . 


570, 575^ 

n . 28^ 

. 467 
. 573 

, • 309 

f . 287 
. 491 
. 


. 510 
. 510 
. 523 
. 319 
. 304 
281, 282 

. 389 

. ike 
366, 391 
. 475 

. lOI 

. 388 
. 392 
. 378 
. 116 

? 391 

335, 343* 
. 625 
. 567 

. 512 
. 474 
‘ . 522 
. 610 


Gaetano and Maria, The . . 559 

Gas Float Whitton (No. 2), the . ^59 
Gee V. Pritchard . . «. 406, 468 ^ 

Geev. Smait. .. . **^7 

.General Estates Co. v. Beaver . z8o 
Germania, The .... 5O0 
Gertf^ey v. Henton . . . 548 

Ginfett v. Whittingham . 17c, 173 

Glanvil’s Ca^ .... 227 
Cfianville v. (X urtney . . .158 

Gloucester, D&hess, trial of . . 388 

Glover v. Lane .... 183 
Godfrey’s Case . . .136 

Goodson V. Duifield . . . 569 

Cfoodson V. Dttffill . • . , 538^ 



LIST OF CASES 


XXXVll 


• • 

Goodwin v. I^barts . 552, 573 

Gore V, Gore . . . . . 45 * 

Gc^ly V. Gorely . 637 

• G^een v. Lord^enzance 613 

• 

H 

•Hale V. ^ndar • . . 569 

Hale V. l^therom .... 129 
Hall V. Viviln .... 164 

Hallett’s Estate in re , . . 465 

Halley’s Case • t • • • 

Hals V. HynchTey .... 45 © 
Hamilton v. Davis .... 561 
Hammerton v. Earl of Dysart . 535 
Harclsil Earl of Carlisle, Case of . 390 
Harris v. Colliton .... 463 
li^wkes V. Saunders . 467 

Hayes v. Long . 

Heath v. Rydley .... 461 
Hensloe’s Case .... 626 
Heyron v. Proute .... 542 
Hill V. Grange ^ . 180, 184 

HobledonsThomas, Case of . . 368 

Holies’ Case 205 

Home V. Earl Camden . 228, 229 

Household Coal and Iron Co. v. 

Neilson 22f 

libwel V. Johns .... 569 

Hun’s Case 588 

Hungerford v. Mayor of Wilton . 458 


Ibrahim v. R. ... 523 


James v. Procer .... 
Jennet v. Bishop , . 

Jennings v. Roche .... 
Joan Boucher’s Case 
Johnston* v. Ministers of St. 
Andrew’s Church 

Jones V. Commonwealth Court of 
Conciliation 


125 

522 

100 

618 

522 

.• 523 


• Kin^, the ^ Briggs 


•1. 


100 

405 


. 181 

4 278 

J. 181 


„ V. Carew f. 

„ V. Churchwardens* of 
Kingsclere » . 

„ V. Edmonds . I . 

„ V. Hulston . f . 

„ V. Inhabitants cm Rodley 102 
„ V. Joliffe • f • . 2li 

„ V. Morris •y • • ^28 

„ V. Sneller .. , . 631 

„ V. Stanton . . i8x, 183 

„ V. Street . . . x^i 

„ V. Trinity House 


f PAGE 

King.^. Standish .... 460 
King V. Welby .... 464 
Kins V. Williams .... 308 
Kimoss, Lord in re ,, , yjj 

Krfght V. Gunter .... 137 
Knight V. Marquis of Waterford . 634 
Kymburley v. Goldsmith . . 457 


L. 

La C\t 6 de Montreal v. Les Ecclesi- 

astiaues 523 

Lam^.ty v. Thomas . . 120, 131 

Lanier ^ R 523 

Le Blanche v. Reuter’s Telegram 

Co 641 

Leach’s Case 344 

Legge V. More .... 532 

Leicester Forest, Case of . . 100 

Lemon v. Blackwell . . 183, 184 

Leverson v. The Queeff . . 280, 285 

Levington v. Woton •. . .116 

Lickbarrow v. Mason . . 571, 573 

Lilburn’s Case . . . 366, 374 

Lindo V. Belisario .... 46 

Lindo V. Rodney . . 564, 565, 577 

Lloyd V. Jones .... 130 

Lombards v. Mercers . . . 541 

London Streets Tramway Co. v. 

London County Council . . 375 

Lord Warden of the Cinque Ports v. 
the King . . 532,560 

522 

384 

106 
310 
567 
526 
474 


Louhi Marois in re • , 

Lovat, Lord, Impeachment of 
Lovelace, Lord, Case of . 
Lowe V. Paramour . • . 
fiucy. The .... 
Luke V. Lyde \ . 

Lysaght v. Royse . 

M 


Macclesfield, Impeachment of 

384. 439 * 440 

Macclesfield v. Starkey . . . 323 

Mackonochie v. Loid Penzance 595, 596 
M’Lebd V. St. Aubyn . 391 

McManus ^ Cooke •. . 457* 

Marais ex pte 576 

Maria, The 567 

Marquis of Northampton’s Case . 625 
Marriot v. Hampton . • • ^ 4^7 

Marshalsea, The Case of the . . 208 

Marshe and Smith’s Case . . 183 

Martin v. Boure .... 544 

Martyn v. Jackson . . . 225 

Mathew’s Case . % . . . 373 

Mathews v. Newby . 629 

Maynard’s Case . 366, 374 

Mayor of Colchester v. Goodwin . 568 
Mayor of Montreal v. Brown 522 

Mayor of Winton v. Willfc . . 5®8 



XXXVUl 


LIST OF CASES 


i PAOB 

3 ^, 384 

182, 183 




Melville, Impeachment of 
Melwich v. Luter . 

Merreitt v. Eastwicke 
Michelbourn’s Case 
Mines, The Case of 
Mines Royal Societies v. Magnay . 
Mogadara v. Holt .... 
Mo iiy . o n, ■ Impeachment of 
Morel V. Duglas .... 
Morley’s Case .... 
Morley v. Attenborough 
Morpeth Corporation v. Nof- 
thumberland Farmers' Auctimi^ 
Mart \ . 535 


208 

^152 

637 

526 

382 

463 

391 

569 


Morris and Smith v. Paget 
Mortimer, Roger, Case of 
Moses V. Macfarlan 
Moyle Finch’s Case 

c N 

Nathan in re . 
Needham v. Benet . 

Nevil Henry’s Case 
Newdigate v. Earl of Derby 
Nevrton v. Boodle . 

Nicolle ex pte, 

O 


184 

363 

467 

183 


229 

129 

183 

324 

214 

521 


Oaste V. Taylor . . . .571 

O’Connell, Case of * . . .• 377 

Oldis V. Dommille . . . 578, 579 

Overbury's Case .... 296 
Oxenden v. I^ord Compton . . 476 

Oxford, Earl, Case of . 453, 461, 402 

^ Oxford, Earl of v. Tyr^ll . . 458 


Paine’s Case ..... 415 
Parson of Langar v. Conyngsby . 574 

Paty’s Case 215 

Pendred v. Chambers . 538 

Penelope Owe^ Cafe . . , 125 

Pennington v. holmes . . 373 

* Penry v. Jones ‘ . , 130, 131 

Penson v. Cartwright . . 415 

Perkin Warbeck’s Case . . 574 

Perrers, Alice, Case of . . 378 

Perriiv* vr Bellamy . . 350 

Phillimore v. Machon . . 621* 

Phillips V. Hunter «... 467 
Pilk V, Venore .... 533 
Porter’s Case . . . . .625 

Prat V. Taylor •* . .172 

Prince v. Gagnon . . . >523 

Prod|[ers v. Frazier . 474 

Prohibitions, Case of . 194, 207 

Pulfath V. Griijlthr . .125 

Pusey and others v. Jowett . . 171 


Queen, v, Millis 


596, 622 


Ramsay v. Allegre .... 558 
Read v. Bishop of Lindoln sigi, 602, 603 
Recovery, The . . f . . 565 

Reeve v. Long .... 376 

R. V. Adlard 137 

R. V. Archbishop of Cantrrbury . 6d2 

R. V. Ball 391 

R. V. Bank of England . . . 229 
R. V. Bradlaugh . . • * ^ • 2x6 
R. V. Bertrand . . 217, 523 

R. V. Bowden .... 216 

K. V. Canning .... 295 

R. 9^€arey 452 

R. V. Cornelius .... 216 

R. V. Cowle 226 

R. V. Delamere, Lord . . . 319 

R. V. Duncan . « . . 216, 217 

R. V. Eduljee Bryamjee . f .217 

R. V. Elsdon 176 

R. V. Fenwick and Holt . . 216 

R. V. Flower 39X 

V. Forty-nine casks of Brandy 560, 5^1 

R. V. Fowler 631 

R. V. Hannis 2x6 

R. V. Hood 344 

R. V. Inhabitants of Glamorganshire 129 

. 136. 137 

. . . 2X6 

Central Crimi- 
. . « 285 

• 31ft 

534. 550, 55*. 567 

• 319 

36a, 39a, 393 

. . 2X6 


■‘I 


R. V. Jennings 
R. V. Jones 
R. V. Justices of 
nal Court 
R. V. Ketteridge 
R. V. Keyn 
R. V. Kinnear 
R. V. Knollys . 

R. V Latham and Collins 
R. V. Larwood . . • « • 

R. V. Lewin 

R. V. Lord of the Hundred of Mil- 
verton 

R. v! Middleton .... 
R.*v. Nelson and Brand . 573 

R. v. Orton . . « . 

R. v. Paty 

R. V. Rouc^Jiy 
R. V. Scaifei . 

'R. v. Shaftesbury, Earl of 

R. v.Speyert; 

R« ' Sutton If . . . . 

R. V, Tristr A ....*’ 

& v. VaughaV .... 

K. V. Vice-Ch&cellor of Cambridge 
R. V. Wagstaflb .... 

R. V. Windham .... 

Reynel, Sir George’s Case . 251 

I^ce V. Bishop of Oxford . . 

Ridisdale v. Clifton 


137 

478 

578 

316 

. 393 

209* 533* 
. 2)6 
322, 3(3 
. 230 

% 336 

• ’ 599 
248 
176 
344 
344 

452 

614% 

5x9 



LIST OF CASES 
I 


.Rilie V. Sheldon • . 
Rioter^^ase, The 
Roe V. tiartley 
Roger Case ft 
Roper's Case 
Kussell, Earl, Trial of 

S« 


PAGE 

. 506 

215. 224 
201 
‘ ±go 
DIO 

390 




Sadler's Case .... 

St. John Peerage Case, The . 
Salisbury, Earl of, the 

iSampson v. Curteys 
Sawtre’s Case . . .617, 

Saxy, Case of .... 

Scroggs, Impeachment of 
ftegrave, Ca^e of . . 354, 363, 

^ev^Bishops* Case 
Shelley's Case .... 

Sheriif of Middlesex, Case of the 
Shermoulin v. Sands 
Sherwood v. Sanderson . 

Ship Money, Case of *42, 491, 515, 
Shirley v. Fagg .... 

Silk^tone and Haigh Moor Coal Co. 

V. Edey 

Six Clerks, The ex pte. 422, 423, 

Skinny v. the East India Co. 
Skrogges v. Coleshil 
Slades* Case . 

Smart v. Woltt 
Smith V. Crokew . 

Smith V. Turner 
South Lady Bertha Mii 
in re . 

Southern Rhodesia in re 
Soutley V. Price 
Sparks v. Martyn 
Stamp’s Case 
Standish's Case 
States of Jersey in re 
Staunton's, C^e of the 
Stephen v. Berry 
Stepney v. Flood . 

Stockdalev. Hansard 
Stradling v. Morgan 
Strafford, Impeachment of 
Sweet V. Young . f 


f 


cing Co. 


210, 368, 
. 169, 

. 391. 

129, 130, 

• 378. 


83 

392 

363 

548 

618 

505 

384 

378 

597. 

24/ 

394 

557 

474 

576 

374 

444 

425 

367 

261 

225 

553 

463 

420 

163 

525 

128 

547 

181 

588 

525 

369 

172 

415 

39 X 

230 

^3 

613 


Tarlettn v. Hornby 
Thomas of Lancaster, Case of 
Thomlinson's Case 
Thorne v.^olff 
Throckmorton’s Case 


Throckm’jfrton v. Finch . 
Tooth V. Power 
Toursp^ Case 
Trelaw^ v. Williams . 
Trewyrmard v. Roskarrock 
Tucker v. Cappes and Jones 
Tyngelden v. Warham . 
Tyrrel's Case 

U 

Ughtred v^Musgrave 


JCXXIX 

PAGE 
. 461 

. 519 

• 475 

. 158 
. 164 

• 554 


. 478 


Valence v. Bishop of Worcestc?! . 585 
Vaux V. Jefferen .... 247 

^Vawdray's Case .... 373 
Veale V. Priour . . . .251 

Vernon v. Manners . « . . 336 

Vice V. Thomas 152, 153, 154, 155, 156, 
I57»*^58, 163, 164 


W 

Wakeryng v. Bailie 
Murrain v. Smith . 

Vl^rren Hastings, Impeachment of 


Welcden v. Klkington . 
Wensleydale Peerage Case, the 
Whiston'^ Case . • . 

Whitrong v. Blaney . * 
Wicket V. Cremer . 

Wigg V. Tiler 
Wilktfs’ Case . 

Williams Scottish Estates in 
Willock V. Windsor ' . 
Wilson V. Bird 
Win V. Ellis . 

Winsor v. the Queen 
Witham v. Lewis . 

Witherley v. Sarsfield . 
Wodehouse v. Farebrother 
Wood’s Case . . ^ 

Wood V. Qunston . 

Woodward v, Rowe 
Wooley V. Idle ^ . . * 


Yel^erton’s Case . 

n ■ 


458 
242 

384. 

385 

• 345 

. 392 

. 603 

129, 130 
. 225 

• 475 

. 215 

. 440 

• *37 

• 557 

. 126 

• 347 

. 225 

• 571 

• 637 
. 203 
. 225 

• 571 

. 568 


.• 5 «> 


. 470 1 
. 383 

. 55? 

. 3031 

• 344 1 Zf mora. The . . , 566, 567 




.LIST OF STATUTES 





PAGE 



> 

f 

20 Henry llj 

•c. 3 • • .73 

I Edward III 

St. 2 c. 16 


If 

If 

C. 10 . . .10 

It 

tt 

tf 

c. 17 


m 

It 

c. 9 . . . 177 

2 

tt 

If 

c. 5 

n 

It 

ft 

c. 10 . . .79 


tt 

tl 

c. 6 

»» 

If 

ft 

c. 19 . 73 . 75 . 179 

ft 

tt 

tl 

c. 7 


If 

If 

c. 21 . . .73 

ft 

tt 

tl 

c. 8 

il 

It 

It 

c. 22 . . 178, 179 

tt 

ft 

.1 

C. II 




• 

ft 

tt 

tt 

c. 16 

3 Edward I. 

fi. 6 . . 340 

4 

ft 

If 

c. 2 

1) 

It 

tf 

c. 12 . . . 327 

tt 

ft 

tt 

c. 3 

11 

It 

ti 

c. 15 . . .68 

tt 

tt 

ft 

c. 6 

it 

It 

ti 

c. 23 . • 539 . 543 

*♦ 

It 

tt 

c. 15 

It 

It 

It 

c. 41 . . . 309 

5 

• It 

it 

c. 3 

6 

iS 

tt 

c. 8 . . no, 179 

It 

tt 

ft 

c. 9 

10 

If 

. It 

c. II . . . 235 

8 

It 

It 

c. 7 

TI 

It 

It 

. . • 537 

14 

tf 

tl 

St. 1 c. 4 

12 

If 

It 

St. I 76, 117, 118, 119, 

ft 

It 

tl 

I. c. 5 




- «4, 130 

ft 

tt 

• tt 

tl c.*7 

13 

If 

It 

St. I c. 13 . . 80 

ft 

ft 

tt 

„ c. 10 

f» 

It 

ft 

c. 24 . . 398 

It 

It 

tt 

If c. 14 

• 1 

It 

tt 

c. 30 '^17, 278, 281 

If 

tl 

It 

„ c. 16 


It 

3. 

c. 31 ’ . . 223 

tt 

ft 

t. 

St. 4 

M 

It 

tt 

c. 36 . . 75 

15 

It 

tt 

St. I 


If 

ft 

c. 39 . . 68 j 

It 

tt 

1. 

St. 2 ' 

»♦ 

If 

If 

St 2 c« 2 . • 71 

x8 

tt 

If 

St. 2 c. 2 

M 

ft 

ft 

tt . 12, 287 

ti 

ft 

tl 

St. 3 

II 

If 

It 

St. 3 . . . 539 

20 

If 

11 

C. I 

II 

It 

If 

4 . . 585, 587 

ft 


ft 

c. 6 

18 

If 

It 

St. X . . . 179 

25 

tt 

.» 

St. 4 

If 

It 

ft 

St. I & 2 . 88, 90 

ft 

tt 

tt 

St. 5 c. 2 


ti 

tt 

. . 229 ; 

. It 

tt 

tl 

tt c. 

27 

It 

tt 

St. X c. 3 . . 278 

V 

tf 

•tt 

ft c. 4 

II 

If 

tt 

tt C.4 . . 2J9 

If 

ft 

tf 

4. 7 

28 

»» , 

tt 

St. 3 c. 4* . . 235 

If 

tt 

tt 

tt c. 12 

11 


tt 

^ c. 5 206, 208, 211, 

tt 

ft 

tt 

St. 6 . 


f 

• 

« 

^ 402 

27 

tt 

tt 

St. z c. I 

II 

♦> 

tt 

St. 3C. 8 . f 66 


$ 



34 


tt 

St.5c.i . 197,981 

tt 

f ** 

tt 

St. 2 

35 

It 

tt 

C.2 . f. 585/ 

i *’ 

tl 

tt 

„ c. 8 


9 Edwardftl. St. i 
•f It If St. 2 

12 ), „ St. z c. 3 

*7 »» „ „ c. xi 

I Edward III. St. I c. 6 

** f$ fi c. 8 

>1 ,1 „ St. 2 C. X 


!^5i 587 
r. 67 
. 279 

• 559 

• 340 

98, 103 
. Z02 


28 


31 

34 

36 


c. 2 
c. 3 
c. 8 
c. 13 

St. I c. 

M c. 
c. I 

S -7 
St. X c. 


PAGE 

. 287 

• . 80 

. 68 
. 287 

• 273 

• 487 

• 197 

• 279 
277. 287 

. 2II 

. 585 
. 12 
. 585 
. 487 
. 340 

XZ 

369. 403 
. 67 

. 68 
. 487 

236. 279 

•. 585 
. 387 
. 387 

. 287 

. 585 

. 250 
274, 402, 469. 

• 5«5 
377. 397 

. 325 

• . 487 

. 103 

. 377 
. 586 

. 402. 

462, 586 

• "543 

. 333 
. 121 
. 487 

• 340 
. 333 
. 627 
. 243 
. 288 

• . 340 

402, 469 



xlu, LIST OF STATUTES 

• ! 






PAGE 


v 


PAGE 

36 Edward III. St. z c. 12 

. 287 

3 Henry VII. 

c. r4 . .9^ 

37 

II 

II 

c. z8 

. 402 

ZI 

ff 

If 

c. 15 . U . 74 

38 

It 

If 

c. z 

. 469 


ff 

ff 

c.|T8 • 4^8 

42 

If 

If 

c. 3 

. 487 

A 

II 

II 

c. 24 . %'t . 342 

c. 25 . . . >,3 

>1 

11 

II 

c. 9 

. 68 

II 

^11 

11 

50 

II 

II 

c. 5 • 

. 585 

Z 2 

If 

II 

c. 2 . . . 49 


Richard II. 

C. II 

67, 68 

19 

24 

II 

II 

If 

II 

10 fi 68 

c. 13 .• . . Si 

7 

II 

II 

c. 3 . 

. 103 




f 


II 

II 

c. 4 . 

. . 98 

I 

Henry VIII. 

c. 7 . . .84 

8 

II 

ft 

C. 2 

. . 283 

4 

If 


C.12 . ... 297 

'» 

II 

II 

c. 5 . 

• 574 

6 

If 

II 

c.* 6 . . 2 jg 

II 

II 

If 

c. 10 _ 

. 487 

II 

ft 

II 

c. 25 . . . 419 

12 

II 

If 

C. 2 

. . 250 

I 4 i 15 II 

II 

c. 5 . . .94 

f> 

II 

ff 

C. I ) 

288, 289, 292 

It II 

II 

c. 10 .• i . . 137 

13 

• 

II 

If 

St. I C. 2 

• 574 

21 

If 

It 

c. 5 . . 589.^27 

«( 

II 

II 

II C. 5 

• 5481 550 

ft 

ff 

II 

c. 6 • m.* #89 

II 

II 

It 

II C. 7 

. 7 ^ 

•1 

If 

II 

c. 13 . . . 589 

11 

II 

If 

1. C. 13 

. . 108 

II 

If 

II 

c. 20 . . . 493 

14 

II 

•1, 

C. II 

. 288-289 

23 

If 

II 

c. 5 . . 93 i 409 

15 

It 

% *’ 

c. 3 

• 5481 550 

II 

II 

If 

c. 9 . . . 601 

II 

It 

II 

C. 12 

. . 178 

II 

II 

•1 * 

C. 20 . . . 589 

16 

II 

fi 

C. 2 

. . 178 

24 

ft 

f 

II 

c. 12 j8i, 589, 603, 604 

II 

II 

fi 

c* 5 . 

. . 586 

25 

ft 

II 

c. 6 . . . 620 

17 

If 

If 

c. 6 

. 403 . 459 

If 

ft 

II 

c. 14 . . . 617 

20 

If 

ff 

C. 3 . 

. 510 

II 

If 

If 

c. 19 . 547 t 603. 604 

21 

If 

If 

c. 9 

. . • 119 

25 

11 

II 

C. 20 . . . 592 






ii 

II 

II 

C. 21 . . ^92, 602 

I 

Henry IV. 

c. 10 

. . 378 

26 

II 

II 

c. I . . .591 

II 

It 

If 

c. 14 379 . 381, 585. 617 

ft 

II 

II 

C. 4 • . 122, 343 

2 

II 

II 

C. 2 

• 549 

II 

♦1 

II 

C. 5 . . .122 

II 

If 

H 

t. 15 

' 5851 617 

II 

II 


C. 6 . . Z 22 , 128 

4 

II 

It 

C. 2 

• 585 

II 

II 


CC. II, 12 . . 123 

II 

II 

If 

c. 5 

. . 12 

27 

If 

I 

c. 3 . . .342 

II 

u 

II 

c. 17 

. 469 

•1 

II 

1 

C. 5 . . .120 

II 

II 

II 

c. 23 

. • . 462 

ft 

ft 

If 

c, 7 . .123 

7 

If 

If 

9 15 

. . 10 

»i 

ff 

„ 

c. 10 , . . 590 



•1 

C. 2 

. . 283 

ft 

ft 

„ 

c. 15 . . . 592 

II 

ft 

11 

c. 7 

. 469, 490 

II 

ft 

11 

C. 20 . . .589 

I 

Henry V. 

c. 3 

. 337 

ft 

II 

II 

C. 24 . IZ 2 , 115, 120 

2 

If 

ft 

St. I c. 4 

. . 289 

II 

II 

II 

c. 26 . 92, 123-125 

•' 11 

11 

II 

If c. 6 

531 1 546, 563 

!♦ 

II 

If 

c. 27 t . . 409 


ft 

II 

I. c. 7 

. 585, 617 

28 

ft 

ft 

c. 15 . . . 550 

•1 

If 

If 

.1 c. 9 

. 469 

31 

ft 

II 

C. 5 . . . 102 

2 

Henry VI.- 

|St. I c. 4 

. 292^ 

II 

If 

If 

c. 8 . . . 49 | 

15 

II % 


c. 4 

•• • m 

r 

II 

i« 

c. 14 . . 593, 6z8 

11 

II 

• If 

c. 5 ♦ . 

. 331 

32 

ff 


c. I . . .329 

18 

II 

II 

C. II 

. . 2^ 

ff 

I » 

If 

c. 14 . 53 V 549 f 553 

20 

II 

II 

c. 9 

. 387. 388 

SI 

If 

II 

c. 46 . *. f4<%, 543 

^3 

II 

II 

c. 7 . 

. 68 

ft 

V’ 

II 

II . 


II 

c. 9 . 

^2, 68 

II 

I" 

If 

c. 50 .. . .502,511 

c. 8 . • . 620 

leg 

II 

II 

C. 2 

• •. 546 

33 


If 

31 

If 

fi 

C. 2 

. 494 
405. 4691 54 « 

If 

1 

If 

c. 9 . . • X37 

>1 

If 

If 

c. 4 • 

ft 

i 

II 

c. 12 . t .91 






If 

\ 

If 

c. 24 . . . 283 

z 

Edward JV. 

C. 2 

. #80 

fi 


II 

c. 39 . . 241, 409 

^4 

If 

II 

c. 4 

. 405 

34i35 I. 

If 

c. 4 . . .470 

17 

If 

If 

C. 2 

. 539 

t 

If 

If 

c. 26 . z2i, 123-5, 









128, 129, 502, 503 

z 

Richard III 

c. 4 . 

. . 80 

35 

ft 

If 

C. 3 . . .332 


• 

m 


• 

ff 

II 

If 

c. 16 . . . 592 

,3 Henry VII 

C. I 11.84,^93,494 

37 

ff 

II 

c^i7 . . 59a 



LIST OF STATUTES 


I «Edward VI. c. 7^ 

... » .. c- « 

2, I »♦ 24 ® 

^ I. •!. C. 25 

it »» c» 

p M »» c. 5 

i^laiy Sea., i i. i 

1 „ St. ic.^ 

I, 2 Phyip and Mary c. 

•A t» II 

„ I. I. c. 

2 M ^1. c. 

2,3 I* 

c 

I ^:ii;^eth c. 


4 

13 

15 

8 

10 


PAQK 

I95i 281 
. 128 

. 618 

; % 
» 250^ 

81, 137 

37S 
. 69 

. 604 

85, 295 

. 124 

. 137 
294. 296 


13 Charlea 11. St. 2 c. 2 
* 3 . 14 fi 

14 I. 

16 „ 

17 II 
19,20 „ 


20 „ 

22,23 „ 


29 

31 


594i 596, 604, 606, 
618 


}l 

11 

c. 2 


. 596 

9 

II 

II c. 

33 

5 

II 

C. 5 


• 531 

9, 10 

II 

1. c. 

15 


II 

c. 9 


. 335 

II 

II 

II c. 

7 



c. 18 

t . 

. 410 

12, 13 

II 

II c. 

2 


II 

c. ^ 

, * , 

92, 631 





S 

II 

c. 5 


. 547 

I Anne St. 

I c. 9 


13 

II 

c. 7 


. 470 

II 11 

St. 

I C. 30 


II 

II 

c. 10 


• 330 

4 II 


c. 16 


11 

II 

c. 13 


. 51^ 

ll if' 


c. X7 


II 


c. 19 


. 81 

5 II 


c. 8 


II 

II 

c. 29 


x68, 174 

ll II 


c. 14 


14 

II 

c. 13 


. 93 

II II 


C. 22 


18 

II 

c. 8 


. 124 

6 „ 


c. 7 


II 

II 

c. 12 

. .(. . 

. 285 

II II 


• c. 13 


27 

II 

c. 6 

• • 

• 332 





II 

II 

c. 8 


. 244 

3 George I. c. 15 


•* 

II 

C. XI 

• V 

. 53 X 

6 


II C. 5 


29 

II 

"c. 4 


. 68 

II 

II 

II c. 4 


31 

II 

C. I 


244 i 245 

12 

II 

1. c. 29 


II 

II 

c. 7 


. 137 

If 

II 

„ cc. 32, 3: 

43 

1, 

c. 6 


. 74 





II 

II 

C. 12 


. 571 

j I George 11 . St. 

2 c. 






3 

II 

II 

c. 

I 

James 1 . c. lO . 


. 426 

5 

II 

II 

c. 

„ 

II 

„ C. XX . 


. 620 

II 

II 

1’ 

c. 

2 

II 

II c. 5 • 


• 137 

II 

II 

II 

c. 

•3 

II 

II c. 15 . 


. x»8 

«4 

II 

II 

c. 

4 

II 

II c. X . 


• 9 ^? 

2^ 

II 

1 

II 

c. 

21 

II 

II C. xo . 

* © * 

. 124 

23 

II 

II 

oC. 

II 

II 

C. 2X . 


8r, 137 

24 

II 

II 

c. 

II 

flit 

II C. 23 - 


. 74 

26 

II 

II 

c. 

22 

lien CC. 6, 12, 

13 

i ’57 

32 

II 

II 

c. 

3 

Chaifts I. c. t 


i) 576 

I George 

IIL c. 

23 

16 

II 

II C. xo 

H3i 127, 

adj, 228, 

\r 

II 

II c. 

20 



• 


ll 502 

*3 

II 

II c. 

15 

II 


II c. XX 

, , 

ip7f 6x1 

»• 

II 

II c. 

63 

II 

II 

II C. X5 . 

. 

*. 162 

19 " 

II 

II C* 

65 

II 

II 

„ c. x6 . 

. 

. X05 

22 

II 

.1 C. 

25 






It 

II 

II C. 

53 

12 Charles II. c. 

24 

. 329 

23 

II 

II C. 

28 

13 

II 

„ St. X c. 

9 

. 564 

33 « 

II 

II C. 

54 

II 

II 

„ St. X c. 

12 597, 

606, 6x1, 

35 

II 

1. c. 

102 



• 

• 

620 

39 

'3 

II c. 

37 


" II 


c. 23 

C. 12 
C. 2 

c. 6 
c. 8 
c. 9 
c. 4 
c. 10 

C. XI 

c. 15 
C. 3 

C. 2 


xliu 

PAOB 
200 , 221 

• 571 

• 137 

• 244 
. 256 

105, 106 
. 244 

. 2 a/iv 3 

. 629 

. 564 

. 469 

. 569 

203, 228, 237, 
469 


I William and Mary c. 5 
i» II II c. 27 

7 William III. c. 3 
I, » c. 3 


. 

577 

I27i 

128 


336 


390 


106 


469 


550 


i95 


336 


469 


332 


470 


371 


108 

• 

470 


195 

• 

564 

• 

68 

a • 

372 


137 

74. 

, 220 


440 


137 


421 


$ 

. 47»>. 

.471 


x88 

• 

220 


191 

324 

I 332 


290 


254 


J95' 


327 


131 


517 


254 


557 


372 

222 

!i 372 


,469 

> ,• 

137 


550 



xliv 


39. 40 

fl 

43 

49 

53 


54 

56 

57 

II 

59 

I ( 

4 

5 

6 


LIST OF STATUTES 
i 


8 

TO 


c. no 


. 254 

3f 4 

Victoria c. 63 

c. 67 


. . 372 

ti 

ft 

C. 86 

c. 87 


1 . X47 

5 

•1 


c. 46 


.\ . 220 


II 

c. §8 

c. 127 


. 254 

r,. j 

fl 

c. 45 

c. 24 


. 442 

91 

•• 

C. Z22 

c. 72 


. . Z48 

6. 7 

II 

C. 20 

c. 127 


. . 632 

II 

fl 

38 

c. 151 


. 440 

7. 8 

fl 

c. 710 

c. 14 


. 440 

II 

If 

c. 92 

c. zoo 


. 228, 237 

8. 9 

If 

/=• 127 

c. z8 


, . .242 

0 

H 

If 

•c. 04 

c. 61 


. . Z07 

II 

If 

c. 62 

c. 46 

!s 

. . 3x0 

II 

If 

c. 95 

C. 35 


. . 242 

II 

If 

C. Z26 

c. 76 


. . 620 

10, ZI 

If 

c. 98 

c. 83 


. . Z72 

II 

>1 

c. Z02 

c. 50 

293. 

322, 332 i 3^2 

IZ, Z2 

II 

c. 42 

cc. $2, 83 

259, 207 

II 

II 

C. 43 

c. 84 


255i 259i 262 

II 

fl 

c. 78 

c. 97 


. . 172 

12. 13 

II 

c. z8 

c. 64 


. ■ . 85 

•1 

II 

c. zoz 

c. 27 


. 71 

i 3 i X 4 

II 

tc! 26 

c. 28 


. 327 

II 

fl 

c. 43 

c. 31 


. 7 x 

14. 15 

If 

c. 4 

c. 71 


. . 220 

II 

II 

c. 42 

C. 44 


. 68. 147 

II 

II 

c. 83 

C. 50 


. ^ 107 

15, 16 

If 

C. 73 

I William IV. c, 70 Z3Z, 

II 

fl 

c. 76 



245, 292 

II 

If 

c. 80 




II 

II 

c. 86 


PAGE 

5581 559 » 
524, 6a7, 605, 612 
^^.443 

? 393 


z William IV. 


25 

. 56X 

ff 

If 

c. 87 . 

Z|2 

If 

< 

If 

c. 

56 

• 443 

16, 17 

”1 

c. 78 

2 

If 

1 1 

c. 

z 

. . . 107 

II 

" 

1 C. 113 . 

If 

II 

,.f« 

c. 

39 

. . 222, 240 

00 

M 

H 

” 

' c. 8i . 

2| 3 

A 

II 

c. 

92 

. 124, 605 

II 

II ■ 

C. 120 . 

3i4 

II 

II 

c. 

27 

. 198, 276, 329 

II 

II 

c. 125 . 

If 

II 

II 


4X 

518, 519, 524, 565 

z8 

II 

c. 104 . 

»• 

II 

If 

c. 

42 

. 74. 308 

i8, 19 

If 

c. 32 . 

II 

11 

II 

c. 

90 

. 237 

II 

II 

c. 4X . 

fl 

II 

If 

c. 

94 

. 417, 443, 444 

II 

fl 

c. 48 . 

4i5 

II 

fl 

c. 

30 

. 55X 

II 

fl 

c. 67 , 


If 

If 

c. 

36 

. . . 285 

II 

If 

c. 91 . 



II 

c. 

76 

144. 145, 148, Z50, 

X9i 20 

II 

c. Z7 . 




c. 


568 

fl 

If 

c. 86 . 

II 

II 

. ..•i. 

83 

... . 524 

II 

If 

c. 88 . 

6,7 

If 

• fl 

c. 

X9 

. if3 

20, 21 

If 

c. 77 . 

11 

If 

• 

II 

c. 

7X 

• . . .630 

II 

If 

•c. 85 . 

If 

If 

If 

c. 

Z06 

. Z57, 162, Z64, 

2Z. 22 

If 

c. 45 . 






X65 

22, 21 

If 

c. 4* . 

•f 

If 

If 

c. 

Z12 

. 242 

” Y 

If 

C. 2Z . 

• ii* 

If 

fl 

c. 114 

. 29f, 326 

»» V 

II 

c. 32 . 

7 

II 

If 

I Victoria c. 30 .• 26a 

23t 24V 

ff 

c. 32 . 


c. 53 


i« 

«i3 

»i 


Victoria c. 2 
„■ c. 106 


16 

22 

47 

71 


c- 95 


9^ 

1x3 

279 

148 

68 


24 

24, 25 

25, 26 

»> 

26, 27 

27, 28 


9X 

c. 116 • 

c. 126 . 

c. zo . 

cc. 96-100 

C. 20 . 

c. 26 . 

c. 97 . 

C. 25 . 

• • 


. 5«9 
. 145 
. 84 
. 151 
• . 197 

. 5*0 
i37» X91 

. 134 

. 6^00 

148,^51 ^97 

• 293 
. 217 
. 294 
. X34 
. 558 

. 116 

• 443 
. 107 

. ^44 

. 263 

• 245 

443*445 
. 451 

• 445 

• 445 

• 239 

• X73 
. 561 

xi4» 239 i 636 

• 551 

z62, 164, 165 
. 620 

• 533 
114 

• 55X 

• 175 

: 

*7*. 5*4. 630 
. 634 

• W3 

, > 145 

*39. *46 
«. 68 
. 630 

84. «4 
. I9S 
547. 55» 

• 226 

X73. 524 

: IS 



LIST 'OF STATUTES xlv 




t 

• PAOB 

• 2 S, 29 

Victoria c. 1:04 

. . . *39 


C. Z26 

. 68 


. »* 

C. 

- 75 


>• 

c. 71 
c. 77 

. 192.533 
. r 654 

m »» 

»* 

C. X09 

. . . 630 

f» f.- 

** 

c. 130 

. . . 134 

fi, 33 

*• 

• c. 71 ’ 

. 444 

33 * 34 

»* 

C.% 77 

1. . 319. 322 


*> 

c. go 

\ . 524 . 559 

34 * 35 ^ 

** 

c. 43 

I . . 630 

»» 

*» 

c. gft 

\ . . 518 

Si, 36 

.* 

c. 44 

. 440 


>* 

c. 52 

. 213 

3^”37 

T* % 

• c. 65 

. . . 646 

f” 

1* 

c. 66 

83,114, ii6f 117. 
151* i®5* I 97 f 

f W'- 


638-642, 644 

37 . 38 

*» 

c. 85 

. . 602, 613 

38. 39 

If 

c. 77 

173. 19^. 638, 
639* 643. 644 

39 . 40 

It 

c. 59 

519* 641-646 

40 

t* 

•?* 9 

* 1 . 639, 64a 

40* 41 

If 

c. 21 

. . 68 

*. 

f* 

C. 48 

. 524 

42, 43 

>* 

c. 49 

. 171 


t* 

c. 78 

. 647 

* 14 . 45 

0 f* 

c. 3 

. 645 

>* 

ff 

c. 68 

. 639-642, 646 

45 * 46 

t» 

c. 50 

. 144 

46. 47 

** 

c. id 

. 144, 151, 533 

»* 

*1 

c. 49 

. , . .173 

** 


c. 52 

. V • 473.638 
. ’r . . 524 

*» 

It 

c. 57 

47 * 48 

f* 

c. 61 

• '173. 640. 641 

50, 51 

»*• 

C. 55 

. 57-70, 81, 137 

1. 

tf 

c. 66 

• 473 

*» 

** 

c. 70 

. 644 

». 

ft 

c. 71 

. 84, 86 

5 t, 52 

*1 

c. 41 

84, 292 


«;> 




PAOB 

51, 52 Victoria c. 43 

. 137* 192 

52, 53 

.. c. 10 

• • 445 

.. 1 

|i. c. 47 

. 114 

53 * 54 j 

c. 5 

• . 476 

ft 

.. 23 

. 117 

.. 

f. c. 37 

. . 522 

*. 

,f c. 44 

^ . . 642 

.. 

f» c. 71 

• 

54 . 55 

.. c. 53 

565. 639* 642. 



644 

55 . 56 

.* c. 32 

. 524, 612 

56. 57 

.. c. 66 

. . 646 

.. 

*. ^c. 71 

. 349 

.. 


. 292 

57 . 58 

„ c. 6 

. . 292 

yf 

ff c- 16 

. . . 646 


.. C. 46 

. 187 


„ c. 60 

176* 192, 533 * 



551* 561 

58, 59 

,. c. 44 

. . -518 

»* 

„ c. 64 

. 645 

59* 60 

.* c. 35 

•. . 350 

f. 

.. c. 45 

. 165 

61, 62 

ff c. 48 

. 614 

62, 63 

,* c. 6 

. . 646 

63, 64 

ff c. 12 

. 523 

2 E*dward VII. c. 31 

. . 642 

3 t* 

f* c. 42 

. . 192 

6 „ 

„ c. 16 

. . 289 

7 »» 

f» c. 23 

173, 217, 218, 



282, 3QO 

8 „ 

,. c. 45 

“ . . 621 

8 

*f c. 51 

. 642, 645 

8 „ 

„ c. 69 

. 192 

Ci 


- 

I, 2 George V. c. clxxii 

. 134 

3. 4 .* 

*, c. 21 ‘ 

518, 642, 645 

4 * 5 

., c. 59 

. . *473 

5* 6 „ 

„ c. 92 

• 519 





las 




BOOK I 

THE JUDICIAL SYSTEM 


INTRODJLTCTION 

T he rules which govern the jurisdictidh and the 
procedyre of the courts are the substantive part of 
early bddies of law. As these courts increase in 
power and enlarge their jurisdictions, the law which they 
apply gradually becomes more important than the courts 
whi«h administer it and the procedure by which it is ad- 
ministered. The law becomes the substantive part of the 
system ; the procedure becomes merely adjective But a 
body of law which, has thus grown tip bears upon it many 
marks of its orig'is. Its leading divisions, and the con- 
tents of many of i'cs most characttristic doctrines, can often 
be explained only by a reference to events jp the history 
of the courts and their procedure. • 

The historian of any legal system must begin his tale 
in the days before the law courts have made much 
Legal history therefore must always begin with the hjs^^flry 
of the courts. But the English legal system has,«.,,.-0iugh- 
out its history, maintainec^ its connection with tkft courts 
more^ closely tha!h any other. This is dUe mainly to two 
cayses^ la the hrst place, the different component parts 
of the English legal s^tem haye been developed at dif- 
fereRt periods in manWdiffe|ent»sets of courts. Courts'*of 
Comn^pn Law, Courtsfof Equity, the Court of Admiralty, 
Ecclesiastical Courts, the Council and the Star-Chamber, 
and many others, have all contributed something to the 
general body of English law ; and the nature and extent 
of their contributions cannot b^e appreciated witbput^some 
knowledge of the history of these different courfs*'’and 
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^ ( f. . 

of the principles upon which they have act^edl In the 
second place the main body of English legal doctriryi has 
been and is still being \ nade by means of th(^ decisions of 
the courts. “ The English jurisprudence,” said 'Biirkt, 
“hath npt any other sure foundation, nor consequently 
th»- lives and property of the subject any ^ure held, but iri 
the maxims, rules, and principles, and jud' dal traditionary 
line of decisions contained in the notes/ taken, and from 
time to time published, called Reports. To ^ve judgment 
j privately is to put an end to Reports ; and to put an end 
I to Reports is to put an end to the law of England," The 
solution of modern legal problems often depends upop th« 
correct interpretation of thb reports of very old cases ; 
and, if these reports are to be interpreted aright, English 
lawyers must know something of the nature of the courts 
I in which these cases were decided, and something of their 
•' procedure and jurisdiction. Much more is this knowledge 
necessary to an understanding of the history of English 
law. Indeed, without it, no profitable study of English 
legal history is possible. For the English judicial system 
is, so to speak, the skeleton round which the rules of 
English law' have grown up ; and the^ gradual evolution 
of the form of this skeleton has det| rmined the large 
outstanding characterisfcs of the eves. -growing j)ody of 
English law. 

.The history of the judicial system contained in this 
Book will thus be a general introduction to the history of 
jjthe law. It will indicate the main epochs English 
lej^al history, and the origins both of some of the most 
cl2irt^>^tri§t^ features of English le|;al institutions, and^ 
of sonH of the most impor^aqt divisions of the English 
legal system, ^ ‘ 



CHAPTER I 


ORIGINS 

<* 

A t the time of the Norman Conquest there was no central 
court which regularly administered a law A>mmon to 
the whol^ country. English law was, for theTnost part, 
administer(|d in lAany different local courts; and the law thus 
administered was the customary law of the district. From the 
books of the beginning of the twelfth century which describe this 
law,' we can see that it consisted clf three main bodies of custom, 
whicn corresponded to the three main political divisions of the 
country at the time of the Conquest. There was the Mercian 
law, the Dane law, and the West Saxon law.“ They all varied 
in their contents — i.>deed, if their provisions were the same on 
any given point su-, h agreement was thought worthy of note ; ® 
and within these three districts the clstoms of different Idealities 
varied,' These variations were also accentuated b}^another cause. 
At the time of the Conquest what we may call the national system 

^ These books are the Leges Henrici Primi composed about iii8; the Quadri- 
partiius (iii3Kii8)i of which the third and fourth books are missing ; the Biling,.A^ 
Laws of William the Leges Edwards Confessoris^ probably composed in T:^.enry 
l.’s reign ; for an account of these books see vol. ii Bk. iii c. 2. It is onlv -r> .,, 61 e to 
• refer to later volumes by the number of t]^e volume, Book, Part, and Ch^ter. It is 
hoped that the fulness of the Table of Contents to each volume will hqi^ to render 
this mode of reference little unsatisfactory as possible. « • 

^**^Legis eciam Anglice trina est partitio . . . Alia enim Westsexie, Alia 
Mircena, alia Denelaga est,” Leg. Henr. vi 2; ibid ix 9; cf. for illustrations of 
difi((r^c6s between these laws Luges Edwardi Confessoris xii and xxxiii ; Bilingual 
Laws of William I. ii and viii. jf ^ 

^Hoc generale est in ]$erchendahe^ et Danelahe et Westsaxenelalfe,” 
Bilingual Laws of William 1. xM, I 

^ Se^e.g. Leg. Henr. Ixiv % where a custom of Hamjpshire is mentioned ; and 
these locS customs continued t ^ exist for some time after the Curia Regis had begun 
to establish a common law. Thus Glanvil li his Prologue speaks of%he ” confused 
multitude of these customs,” and xiv 8, he speaks of pleas heard by the sheriff 
which, ** secundum diversas diversorum comitatuum consuetudines tractari habent 
et terminari; ” and Bracton, f. z a, says, “Habent enim Anglici plurima ex consue- 
tudine quae non habent ex lege ; sicut in diversis comitatibus, civitatibus, burgis, et 
villis, ubi semper inquirendum erit quae sit fllius loci consuetudo, et q&lilef litantur 
consuetudine qq| consuetudines allegant.” 
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of local courts — the system of commui&l courts,^— which ad-r 
ministered this customary law, was overshadowed by the exi8{;«nce, 
all over the country, of virious franchise and oth^ private j^rji^-' 
dictions belonging to the larger laiytowpers, both lay and Gccles?\ 
astical.^ The result was that, at the time of the Conquest, England , 
wa*^ coverea with a network of competing courts and fonflicting[ 
jurisdictions which had their roots in various prjTicip^es, in various 
rights, the rights of the king, of the church, p feudal lords, of 
ancient communities.’* ® The political dissensJon, which enabled 
the Normans to concjs^er the country was reflected in the diversity 
of the laws and the courts by which it was governed. ^ 

The ‘immediate effect of the Norman Conquest was tcf increase 
rather than to diminish this confused mass of local customs,.' 
The twelfth century law books ^ show that to them had been 
added an admixture of Norman laws and customs, and some frag- 
ments of the canon and Roman law.® Nor was there any change 
in the various local courts which administered thes^ customs. 
But the Norman Conquest did give England what she most 
wanted — a strong ruler with the power and the will to make his 
influence felt throughout the country; and this strong ruler 
governed through a royal court staffed by the ablest men of the 
day.® Already at the beginning of the twelfth century this royal 
court was making its influence felt upon the law of the country. 
The most important of these twelfth centjiry law books — the 
Leges Henrid Primi — recognized the lawbof this court as a 
fourth species of law, superior to the tribal iustoms of the West 
Saxons, the JVIercians, and the Danes in its universality, its 
stability, and its power.^ Under Henry I. this strong central court 
was beginning to get some definite organization ; ® but as yet much 
^pended on the personality of the king. Under a weak king, 
nl?e Stephen, the nascent central government disapp&red. But 
undi^ fenry II. it was so revived and strengthened that we can 
see the^ginnings of djstinct departments of government ; and, • 
what is rf^ost imporj-ant from thfe point of view of legal history, 
its jurisdiction was so strengthened and extended that we c^n see 
the beginnings of a centralized judicial system whichiadmipist^red 
a law common to the whoje countr\.® It is this centrdlized 
jul^icial system which will gradually rlduce the local couAs to 
insignificance, and substitute one comii on law for that confused 

^ Below d*i5. ® Beloir 17-24. * P. and M, i 513, 

•Above 3 n. i. * Vol. ii Bk. iii c. 2. • Below 32, 33-41. 

^ ‘^LegiseciamAnglicetrinaestpartitio . • . pretertremendum regie majestatia 
titislamua (if) imperium,** Leg. Henr. vi x ; ** Legia eciam trina eat partitio; et ad 
eandeQ^diatanciam auperaunt regia placita curiae, quae uaua et conauetudinea auaa 
una aempV immobilitate aerv^t unique, ’ ibid ix 9. 

• Below 43, 49. ^Clelow 47*53. 
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.miss of Idfcal customs ftf which the law of England had formerly 
conned. 

. ^ Ae begiqjiings of this centralized judicial system and this 
xommen law were due to povrev of the crown. But the 
^ abuse of the large powers of the crown by John produced a 
. ns^ional uprisina which resulted in the granting of ]\Signa CarU. 
Naturally* someljpf the clauses of Magna Carta dealt with the 
new centralized judicial system which had just begun to make 
its influence fejt. \ A few of these clauses represented the views 
I of the great nobility who disliked a syste^ which was the most 
efficient curb on feudal disorder. But, tor the most part, the 
new c^^ral organization was regulated, not destroyed. Its 
Continued existence was taken for granted ; and thus the future 
of a centralized judicial system tfnd a common law was assured.^ 

This summary of the chief events in the history of»the judicial 
system down to the granting of Magna Carta indicate^ the main 
divisions of the %pbject. I shall deal firstly with the history of 
the local j&risdictions ; secondly with the Curia Regis and the 
beginnings of a centralized judicial system ; and thirdly with the 
clauses of Magna Carta relating t^ this judicial system. 

I. The Local Jurisdictions 

The local jurisdictions of the country were wther courts of 
the different communities into which the country was divided, 
or they were courts which were held by the large landowners lay 
or ecclesiastical. The first set of cburts — the communa*! courts 
—represent a national system of jurisdiction anjjl government. 
The second — the private or franchise courts — represent ’the 
encroachment of feudal ideas. I shall deal with the local juris- 
dictions ugder these two heads. 

TAe Communal Courts 

• ^ 

From the last half of the tenth centujy the cojJntry was 
divided into shires (which after the Norman Conquest were 
caWed .counlies), hundreds, wapentakes or wards, and vills or 
townships. The countw and the^ hundred were jurisdictional 
units — each had its <i'urt. | The vills or townships were 
responsible for various jJ^blic duties ; and in particular the vill, 
or a sub-division of its populatjpn known as the tithing, was 
responsible for the working of that system of mutual responsi- 
bility for the production of criminals known as the Friborh or 
Frankpledge. We must therefore consider the communal courts 

• • •• 

1 Below 54-6^1 
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under these three heads: (i) The Cohnty Coprt^ (2) Tlie 
Hundred Court ; and (3) The Frankpledge System. 

(l) The County Cour^ 

^ c ■ 

At the time of the Norman Ccfiiquest ail England was^ 

divided inttC' shires or counties. This division was probably Jhci 
result of different causes in different places. “ The corfstitutionar 
machinery of the shire,” says Stubbs,^ “ represents either the 
national organization of the several division^// crpited by ^yest 
Saxon Conquest; o^ that of the early settlements which unitedc 
in the Mercian kingdom as it advanced westwards ; or the re- 
arrangement by the West Saxon dynasty of the ‘whole of 
England on the principles already at work in its own shires.” * 
In the tenth century the officials of the shire were the earlUor^ 
man, the Ijishop, and the sheriff. The earldormen were origin- 
ally the cjjief officials of the shire ; but in the last century of the 
Saxon period they diminished in numbers and became the rulers 
of provinces.^ They disappeared after the Norman* Conquest ; 
the term earl became a mere title ; ® and the memory of his old 
connection with the shire was only recalled by the fact that he 
was endowed with the third penny of the profits of the jurisdic- 
tion of the county court* The severance, after the Conquest, of 
the spheres of lay and ecclesiastical jurisdiction^ tended to 
remove the^bi^op from- official participation in the business of 
the shire. He appeared at the shire court simply in his capacity 
of landowner. Thus, after the Conquest, the sheriff became the 
chief oliicial of the .shire, fie derived his powers from tWo main 
sources. As h royal gerefa or reeve he was responsible for the 
enforcement of the king's fiscal rights.® As deputy of the earldor- 
man he was responsible for fulfilling his military police and 
judicial duties in connection with the shire.^ By the reign of 

X30. 

‘W. A. Morris, The Office of Sheriff in the Anglo-Saxon Period, E.H.R. xxxi 
27-28; StAi^, C.H. i 138. • » J Ibid 407-413. 

* '* Comes autem este^ui tertiam portionem eorum ^uaf de placitis proveniunt 
in quolibet comitatu percipit . . . qui ideo sic diet dicitur, quia fisco sociqs est eit 
comes in percipiendis,** Dialogue de Scaccario 1 . xvii (Sel. Ch. i7|) ; he also l^d a 
third of the receipts from certain boroughs, Ballaad, Domesday BoroughB*4Z-«f3 ; in 
Sony cases in the twelfth and early thirteenth cenluries the earldom carried with it 
an Hereditary right to the office of shisriff, Stubbs, fc.H. i 411. * 

BSel. Ch. 85. Bexi 23, 31. 

7 Ibid 25-26 — ** With the person who in the feign of Ethelred, if i^t earlier, 
appears in the alderman’s absence a& the leading lay official in the wire mote, 
begins the redbrded history of the shenif, as differentiated from that of the king'a 
reeve. About the last decade of the tenth century this official is termed a gerefa 
and also a scirman. The shireman is mentioned in Kent, and the natural assump- 
tion that he is a reeve in charge of the shire in the alderman’s absence seems to be 
confirmed bg the identity of scirman^znd scirgerefa as established by Kentish 
documehfl dating from the reign of Canute; ’* for ms police and military duties see 
ibid 28-30. f % 
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Jtdward tHe Confesso? the whole government of the shire had 
falle^jnto his hands.^ He was an officer of the king, the earl- 
dcyman, and Jhe nation.^ The weakness of the kingship and 
the morease in the power of iiffie great earldormen had given him 
^this position in the dayl b«ore the Conquest. That position 
|W^ strengthened, and consolidated in the centi^y after the 
* Conquest.^ HeJbecame the chief official of the Norman and 
Angevin kings, ^ c|nd combined the powers and functions of the 
English sherifi^ am the Norman vicomte. But, as Mr. Morris 
•points out, the greatest change which th^ Conquest produced 
was not in the nature of his office, but in “ the new power behind 
it.” ^ As the chief local official of the king he was the executive 
^fficer of the county, directly responsible to the crown for its 
government. He was the leadfer of the military forces of the 
shire and its boroughs.® He must account for all^money due 
from the county to the king ; ^ and sometimes he ccynpounded 
for the amount dye by the payment of a fixed sum — the county 
was let to* the sheriff at a rent or farm and he made what he 
could of it.® He must execute all royal writs or orders addressed 
to him.® As agent and representative of the central government 
he i^mained the most important of all the local officials, till the 
growth of the system of sending delegates of the Curia Regis 
round the country, and the rise of a centralized judicial system, 
began to sap his power.^® • * • 

His court — the county court — was the governing body of 
the county. In it administrative, m^itary, and financial lousiness 
was carried on. Charters made by private persons were often 
read before it ; royal commands and enactmerits of the king 
and Witan were there proclaimed ; and long after it had ceased 
to be in any sense the governing body of the county, we can see 
• 

1 E.H.R. xxxi 36. ® Ibid 38. 

, 3 ti Weak kingship seems before th^ Conquest to be gaining for the sheriff what 

strong kingship will strengthen after the Conquest,, ibid 40. • 

^On his position s^ter the Conqiest see W. A. Mo^|s, the Offic|*of Sheriff in 
the Early Norman Period, E.H.R. xxxiii 145 seqq. 

^ Ibid 146. B ibid 161-162. 

* Ilbfd xxxi^i-32; xxxiii 165^66. 

^Stubbs, C.H. i 430-431 ; S'p ibid 431*434 for other items for which the Norman 
sherftF must account ; E.H.R. Axi 3i-j2 ; Axiii 166-168. 

^Stubbs, C.H. i 2x6 n. 2, 446; thi| part*of his duty tended to increase as the 
strength^of the central goveri^nents increased after the Conquest ; Stubbs says, 
C.H. i 446, **The custom of the interference of the crown by writ, though not 
unprecedented, is as a custom, new; *’ £.li.R. xxxiii 163-164. • 

Below 49-53. 

Its style as finally fixed is, Buckinghamshire. Curia Comitatus E.C. militis 
Vicecomitis Comitatus praedicti tenta apud B,*' Coke, Fourth Instit. c. 55. 

13 Bracton f. 38, advocates this practice — ** Utilius et melius si in locis publicis 
sicut in comitatu et hundredo, ut facilius ffobari possit.” • ^ 

** E.H.R^xi ^6. 
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a reminiscence of its old position in the fhct that proilamatiohs, 
and Acts of Parliament were published there by the sjji^rifr.^ 
But, from the point of view of legal history, it is it| judicial work* 
that is most interesting. ' £ i * * 

The court had a general juriscnctioh over all kinds of cases. 
Thus in theSNorman period it entertained ail manner of criminal ^ 
cases and pleas of the crown ; ^ suits for landsf Arising between 
the tenants of different lords actions for vutous ^wrongs, and 
actions for debt. In the last resort it could owtla^w a defen<^nt 
who refused to appo^r ; and this power it retained to the end, < 
to the exclusion even of the royal courts.^ It is for these 
reasons that it was, before the rise of the central courts* the most 
important agent for the making and declaring of English law.^* 
Most of the law of this period, ^ys Professor Vinogradoff, “ ^as 
shaped by^the pronouncements and decisions of the County 
Courts.*'^, 

Just as the Norman Conquest strengthene4 find consolidated 
the power of the sheriff, so it added to the power and authority 
of the county court. Before the growth of regular judicial cir- 
cuits conducted by members the Curia Regis, the king some- 
times sent a deputy, commissioned by royal writ, to try a particular 
case in the county court,® or in a court drawn from several 
counties.^ If we look at the composition of the court summoned 
to meet the ro}^! deputy we see a meeting of the county court.® 
But if we look at the royal judge commissioned by royal writ,® 
and at ^he occasional use of^the royal method of sworn inquest,^® 
we see rather a trial before the Curia Regis. The connection 
between the ccAinty court and the courts held by the King’s itin- 
erant judges lasted long.^‘^ But gradually the courts held by 
these itinerant judges became regular tribunals quite distinct. 


^ Stephen, H.C.L. i 8i. ^ Leg. Henr. vii 3. 

3 £t si amodo exsurgat placitum de ^ivisione terrarum, si est inter barones 
meos domiflicos, tractetur plackum in curija mea ; et si est inter vavassoras duorum 
dominorum tjactetur in cgmitatu,’’ Writ of Hlnry I. for holding the shire and hun- 
dred courts, Sel. Ch. 103, 104. ^ 

* P. and M. i 541, 542 ; L.Q.R. xviii 297. 

The fact is, that before the common law ^ England was ^rked (Ait |p^he 
Royal Courts of the feudal age the main body of I^glish law flowed in the channels 
of jCOvincial customs, and the shire mcfets werethethief institutions concernecf with 
the definite laying down of it,” Engfish Stciety ilt the Eleventh Century 91 ; cf. 
E.H.R. xxxiii 159. \ . 

< For a detailed account of some of these cases see G. B. Adams, Tne Local 
King's Court if the reign of William L,t^ale Law Journal April 19x4. 

^ Ibid 9, 10, XI ; E.H.R. xxxiii i6o-x6i. ° Ibid. 

® Yale Law Journal loc, cit, 1-3. Ibid 12, 13. 

Ibid 20, 21. We may note that in a charter of the last half of the twelfth 
century cited by G. B. Adams, Am. Hist. Rev. xxi 91-92, a court of this kind is re- 
ferred toMOift place as a county court, tnd in another as Curia Domini Regis. 

Below 71, 267. 
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,bdth in tiftir procedui^ and their jurisdiction, from the county 
cour^^ They became affiliated to the central courts of common 
law, and therefore quite distinct from the local county courts. 
We shall see that the growth of this ^separation was as fatal to 
the position of the countjr coThrt as the growth of the importance 
of^the kind’s jufjges was to the judicial, and to soq^ of the ad- 
ministrative powers of the sheriff.*^ 

That a local tourt should thus be a court of general jurisdic- 
tiog is not in ^cccVdance with modern ideas. In modern systems 
>pf law it is, as a rule, only courts with a ji^sdiction over a large 
area that have a general jurisdiction. Local courts try the less 
importsihf cases, and there may or may not be an apppal from 
‘them to the superior courts. This idea was quite unknown to 
*th^ Anglo-Saxons. At this ptfriod not only the county court 
but also the hundred court were courts of a general jurisdiction. 
It was only if a person could not get justice in tlje hundred 
court that he sue^I in the county court ; and it was only if he 
could not §et justice in the county court that he brought his case 
before the king and Witan.® Hence it happened that the greater 
courts were courts for the greatej men, and the smaller courts 
for Ihe smaller men. The difference between them was in the 
kind of suitors who attended them, not in the extent of juris- 
diction which they exercised. And so we find that while the 
regular attendants at the county courts* were “a §:rogup of thanes 
which might be likened to the county families of later days,” * or 
to the “ busones '' of Bracton’s day wi^h whom the justices, in Eyre 
were advised to confer, ° the regular attendants at the hundred 
court were the smaller landowners and tenants^’ *• 

But though in practice the regular attendants at the county 
court were the more important men, in theory it was composed 
of a very heterogeneous body of persons. “ Let there be present,** 
say the Leges Henrici^ “the bishops, earls, vicedomini, vicarii, 
hundredors (centenarii), alderjnen, prefects, prepositi, barons, 
vavassors, reeves, and other Ijndowners.***’^ The barons«5nd other 

^^elow 267, 276-283. ** Below 71-75. 

^ 3 Laws of Cnut (Secular) 17, 19 ; Stubbs, C.H. i 135, 446. 

4 Vlbograooif, English Socijty 97. 

* Below 268. jf ® Vinogr^doff, English Society 97. 

^ ** Intersint autem episcopifcomitw, vic\domini, vicarii, centenarii, alderm'^nni, 
prefecti, prepositi, barones, vavasores, lungrevii, et ceteri terrarum domini,** vii 2 ; 
for conj^tures as to the meaning of some of these terms see P. and M. i 532, n. 2, 
3 ; as Maitland says, ** the words are vague^ they point to no one clearly established 
rule, but rather to a struggle between vsllious principles,’* ibid i § 53 't ^ 
meeting of the court continued to be a somewhat heterogeneous crowd ; Bracton, 
f. 109 b tells us that there were summoned to meet the justices in Eyre, “ Omnes 
archiepiscopos, abbates, priores, comites, barones, milites et liberos tenentes de tota 
balliva tua, et de qualibet villa quatuor levies homines et proeposit^, et de quo- 
libet burgo duodecim legales homines burgenses . . . et omnes ilTos ^i coram 
justitiariis itinq(antj}>us venire solent et debent.^ 
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landowners represented their estates, and Hhere were ftpresenth-, 
tives from the hundreds and from the townships.^' Attei^i^nce 
at the court was a burt^nsome duty; and in jhe thirt^th 
century this duty — secta or suit ^ court — could be perform^ ^ 
by attorney.* Moreover there wis in*the thirteenth century a' 
tendency tc^treat this burden like the burden offmilitary service, ^ 
and to impose it on certain pieces of land, th^holders of which 
were, by the terms of their tenure, obliged to «scharge this suit 
of court* Suit of court tended to become an obligation attac|ied 
to land rather than^n obligation attached to the person*— tQ< 
become rather real and personal. This tendency had not ^one 
far in thp eleventh century. Suit was then as much pW^onfil as 
real.^ But, from the thirteenth century onwards, the “real’’^ 
principle got the upper hand. ^Suit was generally attacheif to 
certain pieqes of land ; and it could be claimed from the tenant 
like any ot^er service. If part of the land was sold the purchaser 
owed a corresponding part of the suit, so that a^enant might owe 
the half or a third of a suit.* The suitors of a court tlfus became 
a defined class,* who were clearly distinguished from other 
persons who, on great occasic^s, such as the eyre of the king’s 
justices, might be obliged to be present at the court.* • 

The suitors were the judges of the court; the sheriff was 
simply its president* But, according to the Leges Henrici, only 
those suitors v^re qualified to be judges who were “ the barons 
of the county who have freeholds therein." ® On principle a 
person §hould be judged b>^ his peers who were resident in the 
same locality as himself;** and in some places the parties were 
allowed to chdbse their judges.** If there was a difference oi 
opinion it is said by the Leges Henrici in one passage that the 

^ Si quis baronum regis vel aliorum comitatui, secundum legem, interfuerit, 
totam teiram, quam illic in dominio suo habet, acquietare poterit. ... Si uterque 
necessario desit, prepositus et sacerdos et quatuor de melioribus ville assint pro 
omnibus qig nominatim non ergnt ad placitfim submoniti,** Leg. Henr. vii 7. 

^20 Hdhry III. c. loJStatute of Mefton^~the statute applied also to the hun- 
dred and the leudal courts; * 

® E.H.R. iii 417 seqq. * P. and M. i 533. 

® Ibid 526-531 ; cf. E.H.R. iii 418-419. 

®Thus 7 Henry IV. c. 15, provides that all piisent at the court must attind at 
thei^lection of knights of the shire, **<Sa8 well suitm duly summoned for thei^ame 
cause as others.” • f ^ 

’ P. and M. i 531. * Ibid i 535-537- 

*** Regis judices sunt barones comitatus, qui liberas in eis terras hibent, per 
quos debent cagise singulorum alterna prisecucione tractari ; villani vero, vel cot8eti« 
vel ferdingi, vel qui sunt viles vel inopes persone, non sunt inter legum judices 
numerandi,” Leg. Henr. xxix x. 

** Unusquisque per pares suos judicandus est, et ejusdem provincie,” Leg. 
Henr. xxxi 7. 

^ffibusdam locis utrumque eiigitur judicium, medietas ab eis quorum eat 
negociunv* >bid xxxi 8. 
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,vfew of tlTe ipajority,^*in another that the view of the better part 
should prevail.® The suitors continued to the end to be the 
jufiges of the^ourt. Thus it is the county and not the sheriff 
which Ss in, later days anyrced by the royal judges for false judg- 
ment and irregularities in procedure ; ® and in Blackstone’s time, 
when a w/it of false judgment was brought to reversr a judgment 
of the county court, the record of the judgment must be carried 
to Westminster ly four legal knights who had taken part in the 
p||ceOTings.^ t 

i«» We are told in the Leges Henrici tha€ the court was held 
twice a vf ar.*^ But, if it had much business to do, it is difficult 
j to sup^se that it sat so seldom.® Possibly in early days the 
^hundred court did some of thjp work afterwards done by the 
county court; and possibly, as Maitland has conjectured, the 
court held less solemn sessions more frequently in which a 
good deal of business was done.^ It certainly held such sessions 
in Edward L*s feign.® In fact, before that date, it had come to 
sit generally once a month, and, in some places, once every six 
weeks.® 

The Hundred Court • 

The county was divided into hundreds, wapentakes, or wards. 
The name “ hundred ** first appears in the laws of Edgar, king of 
Wessex. Beyond Wessex, to the North and E5st,.the size and 
regularity of these divisions increased ; and the name “ hundred ” 
gave place to the name “ wapentake^’’ and “ ward These facts 
perhaps warrant the conclusion that the hundred was*a West 
Saxon institution ; and that similar divisions 'of the county 
gradually spread over the country with the growth of* the 
supremacy of Wessex.^® 

After the Conquest the hundred was liable for the murder 
fine,“ until this liability was abolished in Edward III.’s reign ; 

^ *' Quod si in judicio inter partes oAatur dissen^o, de quibus certam^ emerserit, 
vincat sententia plurimorum,” Leg^ Henr. v 6 — a very early statftnent of the 
majority principle, see^vol. ii Bk. iiifC. 5. ^ t 

* Vincat sentencia meliorum,” Leg. Henr. xxxi 2. 

• ^ H^nghaA, Magna c. 4. * Dl. Comm, iii 34 ; and App. IX for the writ. 

'^vii 4 ; li g. jf* P. and M. i 525. ’ Ibid i 526. 

# As is pointed out, ibid, the Hundred Rolls show two classes of suitors — pne is 
bound to go to the “ great ” or ** gen|ral ” eounties twice a year, and the other to 
attend from month to month ; in 1433 there is a reference, in the Acts of the Privy 
Council^NicoIas IV. 163), to “ pleyne counties ** — “ Item that if within the laste 
day of Juyn. . . . The knyghts of the shies may not be chosen in^Ieyne counties 
that the Chancellor have power to sette a longer day withynne wniche the pleine 
counties may be holden.’* 

’ Ma^na Carta (1217) c. 42 ; 2, 3 Edward VI. c. 25 ; Stubbs, C.H. i 679. 

“ Ibid X09-114 ; P. and M. i 543-544* 

Leg. Henr. xcii z, 8, 9. If a persomwas found dead, and could n^be proved 
to be English, he was presumed to be Norman, and the hundred was liable ro this fine. 

^*14 Edvk^dKt. St. I c. 4 ; but there areXases of presentments occurring after 
the statute, Select Ccioners Rolls, (S.S.) xliii. >£ven after this statute the viJl was 
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and, in later days, when the government bfcame more dentraliz^d^ 
the hundred, like the county, could be made liable ibr fals^Jiudg- 
ment,and for the breach of various duties statutoi^or otherwise.^ 
Whether it could be thus Kiade lia|^ in the Anglo-Saxoniperiod 
there is no evidence to show. * 

The official of the hundred was a reeve, ^metimes styled 
hundredor, hundred-man, or hundred-reeve.^ dat even in Saxon 
times the sheriff sometimes presided ; ® and /n later days the 
hundredor was always a bailiff or deputy oi Ijis sheriff ^ho 
farmed the hundred's the sheriff farmed the shire.^ He heldi 
the hundred court ^ich, according to the Leges Henria\ met 
twelve times a year." In Henry II. *s reign, however, the^essions 
were fortnightly, till, in 1234, it was provided that they should* 
be once every three weeks.** As with the county, so with ^he 
hundred, tlvs suitors gave the judgment of the court They were 
a set of persons very similar to those who composed the county 
court, but they were drawn from a somewhs^ •humbler class;® 
and, as in the case of the county, the duty of atfending the 
hundred court came to be incumbent on the holders of certain 
pieces of land.® According Jo a law of Ethelred the twelve 
senior thegns were to act as a sort of judicial committee of the 
court for purposes of accusation ; but there is no evidence to 

still liable to amerdjment for neglect of its police duties if a person was slain and 
the murderer escaped; if the vill could not pay, the hundrea was in some cases 
liable, and in default the county, 3 Henry VII. c. i § 6 ; Coke, 3rd Instit. 53 ; 
Hale. P.C. i 448. 

^ Staf. of Winchester (1285) § i cf. Madox Exchequer i 543-549, 557-568 for 
a list of varied offences of which vills and hundreds were capable. 

3 W. A. Morris, E.H.R. xxxi 28-29 ; Stubbs, C.H. i 122. 

* E.H.R. xxxi 28-29. 

* P. and M. i 544 ; this practice led to abuses ; sheriffs let hundreds and wapen- 
takes at so high a farm that the amount could not be levied without extortion, and 
so it was provided by 4 Edward III. c. 15 that they were to be let atche old farm ; 
4 Henry IV. c. 5 and 23 Henry VI. c. 9 prohibited sheriffs from letting them to farm. 

® xcii I, 9. * P. and M, i. 544. 

^ Leg. Henr. vii 8. ® Above 9 n. 6. 

* P. aniLM. i 528 and references to th^ Hundred Rolls there cited : E.H.R. iii 

419-420. ♦ # * . 

** And that a gemot be held in every wapentake ; and the xii senior thapes go 
out, and the reeve with them, and swear on the relic that is given to them in hand, 
that they will accuse no innocent man, nor conce^ any guilty one,^ Thorpe ^2^5 ; 
Stubbs, C.H. i I2I-I22, 448, seems to think that^e can identify these xii senior 
thaiAis with the twelve legal men of the himdred on whom the duty of presefiting 
criminals for trial was imposed by the alsize Si Clarendon ; but the jury of presentment 
was certainly not of Saxon origin, below 312-313 ; and these xii thanes were not, like 
the jury, called together by the king ; probably Maitland is quite right in reusing to 
see any conneqfion between the law of Mhelred and the Assize of Clarendon, Select 
Pleas in Manorial Courts (S.S.) xxxvi, xxxvii ; the duties of these xii senior thanes 
may be accounted for without supposing that they were summoned to present the 
offences committed by individuals~a matter in Anglo-Saxon times left to the injured 
party ; we know that the hundred had its special peace (Stubbs, C.H. i 122), that it 
could acinse person ** Quod murdrum^ecerit (Leg. Henr. xcii z6), that it might 
wish to prove that a murdered man \^s not French " xii melioribps h^minibus (ibid 
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6hbw whethej or not^hey acted in other cases in which the 
court^fould declare folk-right The jurisdiction of the court was 
gep^ral, like that of the county court ; ^ but in later days, with 
^the grfiwth of the system oi[Frankpledge, the sessions of the 
hundred court which dealt wim criminal business tended to fall 
^ apart fron; the soBsions which dealt with civil business ; and the 
sessions which d^^alt with civil business ceased to hold pleas of 
land* ;• 

•To the grewtii of this system of frankpledge, which ulti- 
mately vested the criminal jurisdiction of « 4 le hundred in what 
was in efl^ct a separate court, we must now turn. 

• (3) The Frankpledge System, • 

* ^The system of fri-borg * or f/ankpledge has been defined as 
“ a system of compulsory collective bail fixed for jndividuals, 
not after their arrest for crime, but as a safeguard in anticipation 
of it.” ^ Over tshf greater part of England ® all persons, unless 
excused bjf reason of their rank or the amount of their property 
or other cause,® must be enrolled in a tithing — a group of ten 
men presided over by a tithing man ; and if one of the tithing 
committed an offence the other nine must produce him for trial. 
If they could not produce him they must make good the damage 
caused by the defaulter and pay a fine.^ Twice a year, at a 
specially full meeting of the hundred court held^ by the sheriff, 
enquiry was made whether all who ought to be enrolled in a 
tithing were so enrolled.® These ^things seem sometimes to 

xcii ii) ; thus the xii senior thanes may have acted on behalf of%the hundred when 
the hundred was interested ; we shall see that in the later c6urt leet and shoriiTs 
tourn there are reminiscences of a similar body quite distinct from the jury of pre- 
sentment, below 76-78. 

^ StubbSi^C.H. i 122. ^ P. and M. i 544. 

* W. A. Morris, The Frankpledge System 2, shows that its proper name is fri- 
borg free security, not frith-borg = peace security. 

, ^ Ibid 1,2; as the author there points out the Lcgei Edwardi Confessoris exx 

give a very good definition of the institiition ; the es^ntial parts of it rui^s follows : 
I* Alia pax maxima est, per quam ^ndk firmiori statu sustentantur .**scilicit fide- 
jussionis stabilitate qudlin Angli voc^t frith borgas. . . ? £t hoc est ^uod de omni- 
bus viTlis tocius re^ini sub decennali fidejussione debeant omnes esse, ita quod si 
unts ex decern forisfecerit, novem'eum haberent ad rectum.*’ 

^As to the northern and vSstern parts of England in which the system was 
not in operation, see W. A. Morris, The Frankpledge System, chap. ii. 

^ For the various classes of person! exempt see ibid chap, iii ; for the general 
rule see Leg. Henr. viii 2 ; for the rule that the lord must be responsible for those 
under hi 9 jurisdiction see ibid viii 3. 

^ Leges Edwardi c. xx — **Quod si fac^re non poterit (the tithii^ man) restaur- 
aret dampnum quod ipse fecerat de proprio forisfactoris quantum auraverit, et de 
suo ; et erga justiciam emendent secundum quod legaliter judicatum fuerit eis.** 

^ Leg. Henr. viii z — ** Speciali tamen plenitudine, si opus est, bis in anno con- 
veniant in hundretum suum quicunque liberi ... ad dinoscendum, scilicit inter 
cetera, si decanie plene sint, vel qui, quo modo, qua racione, recessesint^el super- 
accreverint. Presit autem singulis hominum i^venis decimus.** 
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have been literally a group of ten men, sometimes to4iave been, 
a territorial unit identical with the township.^ ^ 

We cannot see this precise system in workiijg order before 
the Conquest ; but we caVi see the roots from which it sprang. 
In the first place, the laws of EdgiTr, Ellward, and Cnut imposed 
certain polige duties upon the hundred and itg subdivision ^le ^ 
tithing. Thus the laws of Edgar provided tfet if a theft has ^ 
taken place notice must be given to the hun/red^man, and he 
must inform the tithing-men, and they must all ^o and search 
for the thief.^ To^nsure the efficient performance of thesq^ 
duties the laws of Cnut provided that ail must be brought into 
a hundred and tithing.^ In the second place, the An^lC-Saxon 
laws provided that persons must find a borh or security that^ 
they will appear to answer an/ charge preferred against thel^n.^ 
An accusec). man who could not find a borh could be arrested, 
and sent Jo the ordeal.® But there is no clear evidence that in 
the Anglo-Saxon period these two ideas had jb^sen combined to 
form the frankpledge system. Police duties were* placed on 
the tithing. All men must be enrolled in a tithing. All men 
must if required find borh to appear before a court But there 
is no clear evidence that the" members of these tithing giDups 
were a compulsory borh for one another.® 

We do get this development shortly after the Conquest ; and 
we may perjbaps see its germ in § 8 of the laws which William 1. 
made after the Conquest This section provided that, “Every 
man who wishes to be accounted as free shall be in pledge, so 
that the pledge hold him and produce him before the cotirt if he 
offend. And*: if anyone of such people escape, let the pledges 
see' that they pay the sum claimed by the plaintiff, and prove 
that they were privy to no fraud committed by him that has 
escaped.” ^ Whether or not it was this law which effected the 
change, we do get this development shortly after the Conquest ; 
so that it is probably due to a direct change made by the Con- 

^ W. A' Morris, The^Frankpledge Systcri 12-14 ; Stubbs, C.H. i 97-99 ; Select 
Pleas in Manorial Courts '(S.S.) xxx. S 

Laws of Edgar, Thorpe i 258-259, Ordinance of the Hundred c. 2. 

*Laws of Cnut, Thorpe i 387, Secular Ordinance c. 20. * • . 

* Laws of Edward, Thorpe i 253, c. vii provideii^hat " Omnes infamati et abcusa- 

tionibus ingravati sub pledgio re^gantur ; ” Laws of Ethelred, Thorpe i 28zt» pro- 
vide ** that every freeman have a true'borh,rhat the borh may present him to justice, 
if he should be accused;*' Laws of Cnut, Thorpe i 387-389, **And that every one 
be brought into a hundred and in * borh * ; and let the borh hold him and^ lead him 
to every plea.U ^ 

* Laws of Cnut, Thorpe i 391, Secular Ordinance c. 25. 

* W. A. Morris, The Frankpledge System 27. 

7 ** Omnis homo qui voluerit se teneri pro libero sit in plegio, et plegius teneat' 
et habeat ilium ad justitiam si quid offenderit Et si quis-quam talium evaserit, 
videant pledgli ut simpliciter solvant (fiod caluminatum est, et purgent se quia in ; 
evaso nullam fraudem noverint," SjrJ. Ch. 84. 
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flifferor.^ ft is probablfe that he introduced the idea of communal 
respcmsibility*for crime under the pressure ^of the need to protect 
his Norman fcjjlowers.* If a man were murdered, and he could 
not befproved to be Eng^lish, he was presumed to be Norman; 
^the hundred was liable to pa^J^a murder fine;® and to this fine 
th^ township or pithing must contribute its quota.^ ^Already all 
^ persons could be^ compelled to find borh to appear in court if 
their presence w?s required.® It was a logical development to 
m£^e each n^pm'ber of a tithing responsible as a compulsory 
Jjorh for the others ; for it emphasized that,iriea of communal re- 
sponsibility for the non-production of criminals which the murder 
fine hadP introduced. The result is that the special session of 
*the hundred court, in which the ^sheriff enquired into the proper 
maintenance of the tithing system, assumed a new importance. 
It was regarded by the writer of the Laws of Edward the Con-- 
fessor as the main security for the keeping of the pe^ce.® We 
shall see that, in ^he reign of Henry II., further changes made 
by the Aslize of Clarendon gave to these special sessions of the 
hundred court an added importance, and new functions, which 
caused them to split off definiteljj from the ordinary sessions of 
the 4iundred court, and to be known by the new name of the 
sheriffs tourn.^ 

The greatest part of the judicial and administrative work of 
government in the Anglo-Saxon period was done in these local 
courts. The king had, it is true, certain rights and powers over 
the whole kingdom.® He and his Witan — the assembly of the 
leading men of the nation — from time to time ^xercised wide 
legislative, judicial and executive powers ; and the Witan on 
occasion both elected and deposed the king.® The later Saxon 
kings po^essed also a body of trained clerks who did the 
clerical work done by the Chancery of the Norman kings. The 

^ ** Between the voluntary pledging of a man hy his neighbours in 1030, and 
the duty in 1115 of every man in a Jithiflg to serve as ^urety for ev^y other man 
in the tithing, without^ight of reii|pl or withdrawal, no matter what the character 
of the* associates, is a break that can be explained only by governmental action of a 
deffbjerale and Vigorous nature, .prompted by the imminent danger to which the 
public peace was exposed from tne ordinary freeman of the realm,” W. A. Morris, 
ThcWrankpledge System 20, 30. ^ I 

’Ibid 36. * *^bove II. 

* P. and M. i 552. ^ Above 14. 

• All>ve 13 n. 4. . ^ Below 72, 76-81. 

’VoliiBk. iiPt. I. ^ t 

’ For a full account of its position see F. Liebermann, The National Assembly 
in the Anglo-Saxon Period. 

W. H. Stevenson, E.H.R. xi 731 seqq. ; ibid xxvii 3, 4, where Mr. Stevenson 
points out that Cnut*s Charter of Liberties (Liebermann, Gesetze i 273) is, ”In 
substance and in form the direct lineal ancestor of the Anglo-NorrJUn garters of 
hberties and, in c^sequence, of Magna Carta vol. ii Bk. lii c. 2. 
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influence of these institutions was no doitbt felt aftef" the CcJn- 
quest William I. and his successors never forgot thaf they 
were English kings — the successors of Edward ,the Confessor. 
Though the principle of tenure from the king, which deteimined 
the composition of the Curia Regts, was very different from the 
vaguer principle which determine the composition of the Witan,^ 
we may remember firstly that it was always possible for the king, 
because he was king, to summon a person v'ho Vas not his 
tenant ; * secondly that the great tenants-in-ch'ief who were ,-the 
regular attendants CiU the Curia Regis were the same kind of 
persons who attended the Witan ; and thirdly that it is possible 
that some reminiscences of the powers of the Witan mky have 
helped to strengthen the opposition to the king which from time 
to time appeared in the feudal Curia Regis. ^ It is certain, tbo, 
that the clerical department of the Anglo-Saxon kings influenced 
the diplon?atic forms of charters and writs which issued from the 
Norman Chancery.^ But, though it may be admitted that a few 
influences of this kind made themselves felt after the' Conquest, 
we shall see that under these kings the power of the king and 
the activity of the Curia Regis were so increased, and the 
organization of the secretarial department of the state wtfs so 
strengthened, that we get in substance a new system of central 
government.* The institutions of central government which 
existed in ^hd Anglo-Saxon period had never succeeded in 
developing into an organized system.* The strong all-pervading 
system^ of central governn>ent, which, as we shall see, began to 
develop after the Conquest, must consequently be regarded as 
a new departure in English history. 

'The failure of the institutions of the Anglo-Saxon monarchy 
to develop a system of central government allowed the old 
disruptive tribal influences to get the upper hand, a/id left the 
country powerless to stem the tide both of the Danish and the 
Norman invasions. The result of these disruptive influences we 
shall belter appreciate when w« have examined the extent to 

1 Below 32, 33. ' 

2 G. B. Adams, Origin of the English Constitt^tion 61-63. * • ^ 

3 Liebermann, National Assembly 88, 90. 

^ Above 15 n. 10. ♦ r ® Below 33, 34-41. ^ 

* Thus Liebermann says of the failure of the Witan, ** If we are to look out for 
institutional causes explaining why Norman tyranny could for a time^ush the 
assembly into the background, we should point out that the germs, which seemed 
fruitful enougl in the seventh century; failed to develop in four centuries into a 
constitutional factor able to assist and control monarchy from a broad national 
point of view, because the gemot omitted to organize itself as an independent 
institution, to determine rules as to who should be summoned and how, or when 
and where a meeting should take place, to fix its competence, proceeding, recording, 
and exectttivd^ force, and lastly to limit Sts sphere over against the rival powers of 
king, court council, and ecclesiastic'll synod,” National Assembly ^g. 
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•which the* gr9wth of private jurisdiction had sapped the national 
orgaisization of the communal courts. 

• • • 

• The Privf,te ffjr Franchise Courts 

In the later ^nglo-Saxon Laws and in the law ^ooks of the 
tvvelfth c^tury, !he fact that much jurisdiction is in the hands 
of the larger landowners is assumed. To this state of things the 
vague and compendious word “ feudalism is generally applied. 
Bur, as Maitland says,^ “ The impossible tjiik that has been set 
"tefore the word ‘feudalism* is that of making a single idea 
represeikt*a very large piece of the world’s history, repreysent the 
•France, Italy, Germany, England, of every century from the 
eighth or ninth to the fourteenth* or fifteenth. Shall we say that 
French feudalism reached its zenith under Louis cl’Outre-Mer 
or under Saint Louis, that William of Normandy introduced 
feudalism into Ekigland or saved England from feudalism, that 
Bracton is»the greatest of English feudalists or that he never 
misses an opportunity of showing a strong anti-feudal bias? It 
would be possible to maintain all or any of these opinions, so 
vagu^ is our use of the term in question.” In fact a statement 
that the government of a mediaeval state is feudal tells us about 
as much and as little as a statement that a modern state has a 
system of representative government. -Both statements give us 
a very general idea, but nothing more. In general terms we can 
say that feudalism comprises two things — a system of land-tenure 
and a s3pstem of government. Land is held by tenants of lords ; 
the relationship of lord and tenant gives the lord A certain juris- 
diction over the tenant, and imposes upon the tenant the duty 
of attendance upon the lord’s court and taking part in its 
business ; vid thus the powers and duties involved in govern- 
ment are split up among the land holders of the country. We 
^ may therefore regard feudalism as an institution partly of private 
and partly of public law. So t|jr as it regulates the hiflding of 
land it is an institution of pij^ate law ; so f 9 r as it gfves juris- 
dictiotial rights it is an ins^ution of public law. In its former 
asfibet f shalf deal with it/ater.^ Here we must consider it in 
its Ijitter aspect. ^ i 

This tendency to split up tne powers of government among 
the land holders of the country is the natural result of the 
absence of efficient central governiAent. The state wa% unable to 
exercise control over the dominions within which it exercised 
nominal authority. The more powerful assumed such control, or 
obtained a grant from the state of the powers which .the state 


^ P. ancMM 44. 
VOL. 1.-.3 • 


>Vol. ii Bk. 2, 3, 4, 5 ; vol. iii c. i. 
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claimed but could not exercise. The less powerful w6re glad to 
submit to the authority of the more powerful, in order to obtain 
that protection which the state could not give to tlv^m. Thus we 
get a state of things called feudal at many different periods 
historically unconnected.^ Before* the Barbarian conquests the 
decadence the Roman Empire produced a state of things., in 
which many of the conditions precedent to a type of feudalism 
can be traced.^ The feeble government of Henry VI. recreated 
in the fifteenth century similar phenomena.^ In Europe, in.the 
ninth and tenth cenWries, the collapse of all efficient government 
after the death of Charlemagne caused the almost universal pre- 
valence pf feudal conditions. The nominal rulers calle!d them- 
selves by high-sounding titles and arrogated to themselves, partly 
under ecclesiastical influences, the powers and position of the 
emperor. They could not fill this position. They could not 
govern the territories over which they claimed to rule. The 
powers of the state were in practice exercised those who had 
some actual control over some small part of the territory of the 
state. Thus the authority of the state was divided among those 
who had rights in the soil of tjje state. And when the state was 
able to reassert its claims, it did not easily lose all traces o^that 
connection between the powers of government and the ownership 
of the soil which is the peculiar mark of feudalism in Europe. 

During ithe ninth and tenth centuries England was affected 
by somewhat the same causes as those which were affecting the 
other peoples of Western j^urope, and was therefore developing 
a type of feudalism. But at the time of the Norman Conquest 
this Anglo-Saicon feudalism had not attained to the clearness and 
precision of the feudal system of the continent, because the Anglo- 
Saxons had not completely grasped the theory of tenure which 
gave to continental feudalism its background of principle. It was, 
however, so like the feudalism with which the Normans were 
familiar that the Norman kingf and lawyers found no great 
difficultyoin fitting their terminology and conceptions to the 
English facts. Naturally the English facts 'were considerably 
modified by this process ; and conve.;sely they helped to^ modify 
the system with which the Normans wre familiar. If, therefore, 
we would understand the effects ff the Norman Conquest oh the 

private or franchise jurisdictions existing in England we must 

c 

^ Esmein. Histoire du droit Francois (xith ed.) 193 says of feudalism, ** C’est, 
d*ailleurs un type, qui s'est r^produit dans d’autres pays et a d*autres dpoques. 11 a 
existd une f^odalit^ musulmane, originale et puissante. Une fdodalit^ tres developpd 
a v^cu au Japon pendant des si^cles; son aoolition, aujourd’hui complete, n’a com- 
mence qu'apres 1867.’* 

^ Fustelcde Coulanges, Les Originec de syst^me Fdodale 206 seqq. ; Esmein op. 
cit. (xitfi^ed.) 3I-32* 

3 Below 483-485, 490 ; vol. ii &lc. iii c. 5. 
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c<mside/(f) Anglo-Safcon feudalism; and (2) the effects of the 
*Norinjn Conquest. 

• (^i)^ Anglo*Saxon feudalism. 

In Anglo-Saxon times sucfWegally distinct things, as property, 
juysdiction, the profits of jurisdiction, and the produce of taxation 
seem blended togither in a common mass. “ The word dominium,” 
says Maitlanfl, “ has to cover both proprietary rights and many 
kinjls of political power.” ^ The king had land ; the earldormen 
Jiad land. But no distinction was drawn bet^feen private property 
and official property.^ The king also had certain rights of juris- 
diction ^ver land which brought him in certain profits. He 
granted either the jurisdiction itself or the profits; and little dis- 
tinction was probably drawn between the two forms of grant.® 
New taxes, for instance the Danegeld, were imposed. • This gave 
another new right or immunity to be granted or sold.'^ • The idea 
that governments^ rights and offices and privileges are property 
to be dealt ^n was perpetuated in a modified form by the feudal- 
ism of later days; and it has died hard.® That it was possible 
to distinguish them seems hardly ^o have occurred to the Anglo- 
Sax«n mind. It is true that in these grants of governmental 
rights certain duties like military service and the repair of bridges 
and fortresses, which are usually compendiously described by the 
phrase trinoda necessitas^ were always implicitly and sometimes 
expressly reserved ; but there is one clear case in which exemp- 
tion even from them was granted.® fThe laws of Cnut reserved 
certain pleas of the crown, “ unless he (the king) will more amply 
honour anyone, and concede to him this worship.”^ In the Ijiws 

^ Domesday Book and Beyond 344. 

^ Ibid x68 ; ** A vast amount of land is or has recently been held by office 
holders, by thi holders of the kingship, the earlships, or the earldormanships. We 
seem to see their proprietary rights arising in the sphere oi public law, growing out 
of governmental rights, which however themselves are conceived as being in some 
, sort proprietary,” ibid 169. 

^ Ibid 102. 

^ ” Every increase in the needs Jjf tlfe state . . . gives the king 4iew rights in 
the land. ... If a fleef be formed ^resist the Danes the king has ... a new im- 
munity for sale. If a geld be levie^o buy off the Danes the king can sell a freedom 
froitt thisitax, oi^e can tell the m^ks of St. Edmundsbury that they may levy the 
tax from their men, and keep it for their own use,” ibid 240. 

^For its survival in the common 1 ;|^ cclirts and the Chancery see below 246- 
248* 259-260, 424-426. * 

^ The phrase ” trinoda necessitas ” is nowhere used in the Anglo-Saxon laws ; 
it owes itt currency to Blackstone and the iaw dictionaries, see W. H. Stevenson, 
xxix 690 ; the term ** trimoda necessuas ” occurs once in a charier of the latter 
part of the tenth century of doubtful authenticity, ibid 691-692, 696 ; but there is no 
<loubt that the duties described by the phrase existed, ibid 689 n. 3 ; for a clear case 
of exemption from these duties in a charter of 930 see ibid 702 ; for other possible 
cases see Domesday Book and Beyond 273-274. 

^ Laws of Cnut (Secular) 12, Thorpe i 3^3. These rights were in tlrm:» granted 
to the Archbishop^ of Canterbury, Domesday i^ook and Beyond 261; Bigelow, 
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of Henry I. it was said that a certain jurisdiction belo^igs to the, 
crown ; but the qualification was repeated' ' , ^ 

The most usual words by which these grants ^pf jurisdiction 
were conferred were sac and soc, toll and team, infangthcf and 
utfangthef, frithsoken. Little th6l is bertain can be said as to ' 
their meanipg as, owing to the rise of new renvedies and a n^w 
legal language, they were already almost obsblete in the thir- 
teenth century. Sac ^ seems to mean a cause or Inatter before 
a court — that which in later law Latin is termed pl^citum. Spc * 
has a similar meaning. It is apparently derived from a word,, 
which means seeking. It means either that a man may seek, 
investigjjte or enquire into certain causes ; or that certain Htigants 
must seek or make suit to a certain court. Toll ^ is defined as ' 
the right to take tallage of one^s villeins. Team ® is variously 
interpreted.^ The most probable meaning seems to be that it is 
the right tp hold a court in which a stranger can be vouched as 
a warrantor. Infangthef ^ means the right to ^ang a thief under 
one’s own jurisdiction caught “ hand-having or back-bearing” on 
one’s own land. Utfangthef ^ means the right to hang such a 
thief similarly caught, but whether or not the capture is made on 
one’s own land.® 

The extent to which these grants of mixed proprietary, 
justiciary, and fiscal rights had gone receive their most striking 
exemplificationMn the grants of the Anglo-Saxon kings to the 
church. It was probably in such grants to St. Cuthbert of 
Durham that the foundatioij of the county Palatine of later law 
was laii® Thus King Oswald endowed Aidan of Lindisfarne. 
His grants wo^e added to by Ecgfrith and Ceolwulf. Guthred 

1 Leg. Henr. xx 3. 

* Domesday Book and Beyond 84, 259 ; Select Pleas in Manorial Courts (S.S.) 

xxii, xxiii ; P. and M. i 567. c 

8 Ibid. 

* Select Pleas in Manorial Courts xxii; P. and M. i 566. 

8 Select Pleas in Manorial Courts xxiii : P. and M. i 568. 

'Ibid\i64; but the meaning was doubtful in the thirteenth century, see 
ibid n. 2 ; init^e Eyre of K-nt (S.S.) iii 19} infingthef is said to mean that the lord 
may *' erect gallows and oeal with thieves tak\ 1 within his franchise, but n^t with 
those taken without it.” \v 

7 P. and M. i 564 ; in the Eyre of Kent (S.S!ii^iii 194 it is said^chat UCfangthef 

** is merely the right to execute judgment upon a resident within your manor that 
]|m 8 been convicted before justices of felony autside your manor.” * 

8 For a longer list of these franchises see Domesday Book and Beyond 266 ; Red 
Book of the Exchequer (R.S.) iii io32-zo39. The franchises named in the text are 
the most common ; they are the franchise explained by Bracton, f. 154 b Ind in the 
laws of Edwaii! the Confessor c. 22 (Sa. Ch. 78) ; another, not very common fran- 
chise called Frithsoken perhaps gave the right to take the view of frankpledge, P. 
and M. i 567 n. 4. Offences usually reservea to the crown’s jurisdiction were rfom- 
socne^ forcible attack on a homestead; Forstealt a treacherous attack on one’s enemy 
while on a journey ; Ffymena-fyrm, the hartouring of outlaws. But they were 
sometimes gitnted to private persons. ^ 

8 Registrum Dunelmense (R.S.^i, Ixiii. 
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•granted all t^e land between the Tyne and the Wear “ cum jure 
regali!” Alfred granted all the land between the Tyne and the 
T^ee “ cum ragalitate,” confirmed Guthred’s grant, and provided 
that sfll land afterward?! pur^ased should be held as freely. 
Athelstan made further grants when St. Cuthbert's body was 
transferred to l^urham. Cnut granted that no pSrson except 
those who served the saint should interfere within these terri- 
tories.^ This is but one example out of many such grants to 
churches.^ And these grants were not confined to the churches — 
•thus we read that Godwin had a manor in^ilampshire to which 
belong^, the third penny of six hundreds.® But grants to 
I churches were the most common. Laymen generally ^icquired 
^heir rights from other causes wit\ which I shall deal immediately. 

What the king did other landowners imitated. Bishop 
Oswald leased land to a knight free from all secular Service save 
the trinoda necessitas.^ The Bishop of Durham in 12S8 granted 
land and tjie most extensive immunities to the Prior and Con- 
vent of Durham.® It was probably a comparatively new prin- 
ciple which Glanvil stated when he laid it down as a rule of the 
king’s court that those commissiotied by the king to administer 
justfte could not delegate to others the powers which had been 
vested in them.® 

These grants of land and privileges illustrs^^e the want of 
distinction existing between rights of property and powers of 
government. What was granted was in many cases not merely 
the righjs of a landlord, but the rigUts of the state. If we used 
modern terms we should call them, as Maitland hj^s pointed out, 
rather cessions than conveyances. It is clear that they directly 
fostered the growth of private jurisdiction. But there were also 
two other sets of causes resting on different principles, but work- 
ing towarcfthe same result. 

The first set of these causes operated from below. 

It was convenient in many ways to the small freeman to 
commend** himself to a pcwefful landowii^jr. The sftiall man 
was more fully protected ^h from lawlessness and from litiga- 
tio|j. Jhe k)rd got ano^r retainer.^ He did not however 

'^egistrum Dunelmense (R.S.) xv, xx, xidii, xxix, Ix-lxiv. 

^ Oomesday Book and Beyond 228, *29. /Cp. Ethelweard’s charter to Evesham 
Abbey (ibid 235) which freed the land from taxes, purveyance, military service, and 
royal worlgB “ ab omni publico vectigali, a vktu, ab expeditione, ab opere regio.” 

* Ibid 170. V Ibid 289. ^ 

* Registrum Dunelmense (R.S.) i, Ixxii-lxxvi. 

. ® ^ 9 t “Non est consuetudo quod ex quo aliquod negotium pertinens 
ad justicias meas aliquibus injungetur tractandum, quod ipsi id in alios transferant 
de re aliqua quae ad justiciam meam pertinet ; ** Bracton f. 333 b, “ justitiarius 
justitiarium substituere non potest.** • • 

Domesday Boo k and Beyond 69-71; Leg^Henr. Ixxxii 6, “Et in quibusdam 
potest dominus ft9Aini 8U0 warantus esse, si ^ecepto suo verberaverit, vel alio 
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necessarily get any rights over the man's land. Wp r&d of men 
who could go with their land to what lord they pleased.^ But, 
as we might expect, the lord's rights were regardet^ as a property 
which could descend to his heirs.^^ . It was easy for this personal 
commendation to become a servitude of a much more oppressive 
kind. In bad seasons money or stock mu^t be borrowed. 
Hostile raids and the Danegeld must have had similar effects ; 
for the weight of the Danegeld was such that “ it was fully 
capable of transmuting a whole nation." ® The pecuniary fmes 
for injury to life alM limb — the bot, wer, and wite, were very 
heavy. For all these causes the lord was able to tighten his 
hand on the man. In addition we have those extensive grants, 
of jurisdiction which have alrea*dy been mentioned. The small 
freeholder may be at once the man, the debtor, and the subject 
of his lord. That the lord has jurisdiction seems to be laid down 
almost as' a general rule in the Le^es Henria.^ At the same 
' time we can as yet lay down no general priirciple upo^ which 
this jurisdiction is based. It is not as yet entirely the jurisdiction 
of a lord over his tenants. It is still regarded as somewhat of a 
personal matter. Nec sequHur socna regis data maneria, sed 
magis ex personis.”® A man may be commended to one lord 
and be under the soke of another.^ 

The seconcj set of these causes operated from above. 

The state for many reasons found it convenient to connect 
landownership with jurisdiction. In the first place the state 
needed a military force v/hiih could be mobilized. A responsible 
landowner whp owned five hides had something to forfeit if he 
made default"' A person who had this amount of land was 
qualified to be independent — to be a Thegn. For this reason 
the land was divided into “ five hide units " the owners of which 
were made responsible for the due performance of tnis service. 


modo contfistaverit aliquem. ... In quitusdam vero non poterit;’* ibid Ixxxii 3, 
** £t unicu{::iue licet domino suo sine wta subvenire, si quis assaliet eum, et in 
omnibus le^timis obedif^', preterquam in ^odicione, furco, murdro, et deinceps 
similibus.*' \ « 

* Domesday Book and Beyond 72. \ * Ibid 74. «> ^ 

^Ibid 7, 8. Cp. Maine, Early History of Imititutions, Lecture VI. ;*the dfect 

of a chief, according to the Irish laws, giving or lending stock is there descrijied as 
producing all the effects of commendff ion.^ 

* Domesday Book and Beyond 4I, ** The sons of a villanus who had but two 
oxen must have been under some temptation to wish that their Cather^would get 
himself killed by a solvent thegn.** f 

I’ XX 2, **^Archiepiscopi, episcopi, comites, et alias potestates in terris propriis 
potestatis suae sacam et socnam ha^nt, tol et theam et infongentheaf ; in ceteris 
vero, per empcionem, vel cambicionem, vel quoquo modo perquisitis, socam et 
sacam habent, in causis omnibus et hallemotis pertinentibus, super suos et in suo 
et aliouandQ super alterius homines.*’ 4^ 

* Leg. Henr. xix. 

^ Ibid XX 2 ; Domesday Book Hid Beyond xoo. 
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• • # 

Jfc was 4 ^stem whicH wanted little but a change of names to 
"turn it into i system of knights* fees and military tenure.^ In 
the ^econd pl|ce “ the lordless men of whom no law can be got ” 
are always a difficulty to the state. The lord was made re- 

* sponsible for his dependents/^ He must produce them in court 
if^they were warded. This did not mean that he had^the power to 

^ hold a court for ^hem. That right, in theory at least, depended 
upon express grant.® In the third place an inexpensive method 
of ^collecting ^le taxes is a want constantly felt by the state. 
We have seen how heavy a tax was the Dtnegeld. It was an 
advantage at once to the state and to the small taxpayer to get 
the grdht* lord to do the work of collection. “ The sgiall folk 

* will gladly accept any scheme {hat will keep the tax collector 
•from their doors even though they purchase their relief by 

onerous promises of rents and services. The great* men again 
may find advantage in such bargains. They want, periodical 
rents and services and in order to obtain them will accept a ‘ 
certain responsibility for occasional taxes.** ^ There is some 
authority for saying that according to the laws of Cnut only four / 
days of grace were given for payment.^ After these had passed 
the «nan who paid the tax could take the land. We have here i 
a cause which clearly tends to make the lord a landlord. 

It is to a combination of these causes that we must ascribe 
the origins of the manor.^ The compilers of Dbm^sday Book ^ 
supposed that manors existed all over England in the days 
of Edward the Confessor. But we^hall see that probably their 
precise •terminology and neat classifications, and above all their 
underlying theory that all relationships connected with the .la^ld 
and with jurisdiction could be translated into terms of te^nure, 
gave a sharper edge, and in some cases an erroneous interpreta- 
tion, to very various relationships which had grown up gradually 
from many various causes.® As Professor Vinogradoff has 
> pointed out many various causes went to form the incipient 
manorial system which we fine! Jn Anglb-Saxon societj^. There 
is the economic dbpendencyof a man on ffis lord ; the relation- 
shjp*of the grantor of boc^land to the inhabitants of the land so 

^ Domesday Book and Beyond 157-160 ; Stubbs, Sel. Ch. 65. 

* Laws of Athelstan (Sel. Ch. 66). | V 

® Domesday Book and Beyond 285, 28W 

^ Ibid 122 ; possibly if the lord will asmme this responsibility the geld charged 
on his lAd will be released, ibid 121. I 

Mbid 55 , 56. • . 

® Maitland, Domesday Book and Beyond 120-128, i.ix,:ight that the manerium 
of this period meant a house or an estate against which geld was charged ; but this 
theory has been disproved by Tait, E.H.R. xii 770-772; and Tait's conclusions are 
accepted by Professor Vinogradoff, Growth of the Manor 300. 

^ For the Domesday Inquest see vol. irBk. iii c. 2. ^ 

® Below 25^|^gpgli8h Society in the Eleventh Century 339, 340. 
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granted ; the relationship created by the Hie of comnferidation 
the relationship created by grants of soke and other'jurisdiqtional 
privileges.^ All these factors contributed to th^ formatiop of 
very various groups to which the Norman lawyers gave the com- 
pendious term “ manor.” No (teubt^the terms “ manerium,” 
mansio ” o( * ‘ halla ” originally meant a house o| a building ; apd 
they are sometimes used in this their original sehse.^ But at the 
end of the Anglo-Saxon period, the term '‘manor* was coming 
to mean an estate in the land, or a group of pefspns cultiva^ng 
such an estate, whick^could be looked at as an economic whole, 
and yet possessed in different places a diversity of external 
features,^ which corresponded to and can be accounted fof by the 
diversity of its origins. ^ 

All these causes combined to reduce to hopeless confusion* 
the local jiyisdictions of the Anglo-Saxon state. The question 
what court^ had jurisdiction in any given case must often have 
been an insoluble problem without the ready «id of physical 
force. It was the work of the Norman and tne Angevin kings 
first to classify, and then to subdue this conflict of local 
jurisdictions. 

( 2 ) The effect of the Norman Conquest. 

England as the result of the Conquest gained a strong line 
of capable l^ing6 with a. genius for organization.^ This is the 
most important of the immediate effects of the Conquest The 
, reign of Stephen shows us ^ow much depended upon the per- 
sonality of the king. It was not until the central po^er was 
permanently organized by the creation of administrative and 
judifcial bodies that the personality of the king ceased to have 
; this paramount importance. In the first instance it directed and 
' modified all the other effects which flowed from the Conquest. 

Of these other effects the most important from our present 
point of view is the fact that the Norman lawyers introduced a 
clear not^n of tenure and of son\p of the consequences of tenure. 

^ “ If we look to the antecedents of the Mlk^or in A.S. times we do not |ind a 
single institution corresponding to the Conquesn^anor, but we do Jfind several in- 
stitutions working each by itself but combining in\practice to produce the Inchcfkte 
manorial system which Domesday supposes everywhere. These institutions are 
the ham or cotlif^ the estate centre ; tte boc^nd^ privileged land tenure ; the ^ke, 
jurisdictional franchise ; and the land-fha^s or land hlaford’s patronage, the element 
of lordship,*’ English Society in the Ele^nth Century 340. ^ 

^Domesday Book and Beyond loa 109; cf. L.Q.R. v 1X4-ZZ5 for jater in- 
stances of the Cise of the term ** manerium ” in this sense ; a fourteenth century 
record there cited talks of the time, ** quando Dominus Episcopus faciet domum de 
novo vel reparari faciet manerium suum de Stoketon.” 

3 Maneria were of all sizes ; thus the manor of Taunton was worth £z54 zs. 
and we read of another manor only worth Z5 pence, see Domesday Book and 
Beyond zzo-ifg. • 

^ Haskins, Norman Institution! 
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^Tke Nctnisins had attsfined a feudal system by the road of per- 
sonal fommeftdation, by grants of benefices by the king to his 
depe^ndents, ajd by grants of immunities.^ The resulting con- 
dition «f affairs in Normandy was in many cases similar to the 
condition of affairs in Enflandj^ Often it must have seemed to 
the Normans that names only required to be chang 9 d. But un- 
doubtedly *they h&d attained a clearer conception of tenure, and 
their feudal System was more entirely based upon it. Land is 
coMcived of a% held not merely sub^ under a lord, but de^ of a 
lord. “ Sub X^ys stress on the lord's powerwhich may well be 
of a personal or justiciary rather than of a proprietary kind, while 
de impaUS a theory about the origin of the tenure ; it m^kes the 
^tenant's rights look like derivatiye rights : — it is supposed that 
he gets his land from his lord." ^ It was from this new point of 
view that English society was looked at by the compilers of 
Domesday Book ; and naturally it was productive of large 
changes in social ^relationships. A large number of the older 
indeterminate forms of dependency, a large number of the older 
forms of land ownership, tended to disappear in the light of this 
new theory. Thus, as Professor Vinogradoff has pointed out, 
“ a number of people who could go with their land where they 
pleased disappear,” and, ‘‘a number of others who owned to con- 
fusing forms of dependency on personal lords and lords of soke, 
were forced under one or other of the convenient headings 
supplied by feudal terminology.” ^ Moreover it had a lat^e efiect 
upon the relation of the people to th^J units of local jurisdiction 
to which they were subject. It tended to emphasize their sub- 
jection to the lord of whom they held their land, dnd to weaken 
their relations to the older associations of township, hundred, and 
shire.^ This will be clear if we look at one of the most im- 
portant consequences of tenure. 

The lord, because he is a lord, has a right to hold a court for 
his tenants. This theory was well recognized in Normandy,® 
and it is explicitly stated in tKe Leges *Henrici, “ E\i8ry lord 
may summon his rtian that /?e stand to riglft in his court ; and 
if he* is resident at a di^nt manor of the honour of which 
he holds, he must go to the plea if his lord summon him.” ® The 

^ Stubbs, C.H. i 286-292. ^ Domlsday Book and Beyond 154. 

^The«Qrowth of the Manor 295-296. / 

* ** People had now to look, not so muci/ to their time-honoured associations in 
township, hundred, and shire, as to their relations of personal and territorial depen- 
dence,” ibid 296. 

* Haskins, Norman Institutions 24. 

‘ ** Omni domino licet submonire hominem suum, ut ei sit ad rectum in curia 
sua ; et si residens est ad remotius manerii^hi ejusdem honoris unde tvnet, ibit ad 
placitum, si domimg^suus submoneat eum,” Legy Henr. Iv i. 
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lortfs court for his tenants is frequently Aentioned hf GlanvH 
and the refusal of an abbot of Peterborough and a^ prior qf Dun- 
stable to allow their freeholders to hold a court fgr their tepants 
was said to be contrary to law.‘^ It is obvious that thif theory^ 
might have led to a growth of feudal courts one above the other/ 
and, ultimately, to the growth of compact feudal provinces.. 
Thus the Bishop of Ely held a court for his mlinor at*^ Littleport, 
but difficult cases and complaints of insufficient justice were 
heard in his council.® Many lords held a centra^ court to v^Jiich 
their more importtet tenants owed suit.^ But compact feudal 
provinces were not formed in England ; and this is due in part 
to the circumstances of the Conquest ; but chiefly to tHb energjr 
and foresight of the Norman ^and Angevin kings. Successive 
rebellions of the English led to successive confiscations. The 
dominions# of the Norman barons were therefore scattered.^ 
Except iq the cases of the earldom of Chester and the bishopric 
of Durham no great provinces were created.® ^ The Norman and 
Angevin kings made good use of their position as tlfe successors 
of Edward the Confessor. They used the organization of the 
communal courts, as they uged Anglo-Saxon soldiers, to keep 
under their disorderly barons. Thus, although the distinctly 
feudal conception of jurisdiction dependent on tenure was intro- 
duced, it operated under such limitations that it never attained 
great proportiAis. 

What is true of jurisdiction dependent on tenure is true also 
of the.special grants conferring various franchises. Such fran- 
chise jurisdictions were also well known in Normandy/ Grants 
which had been made by the Anglo-Saxon kings were in many 
cases recognized and confirmed by the Norman and Angevin 
kings. But it is chiefly in the Palatine counties that the franchises 
attained large dimensions.® To take our old instance^f Durham. 


^ ii 8; ix I and ii ; xii 2-7. 

Sel^ Pleas in Manorial Courts (S.^.) xlv. 

^ The Court Baron (%S.) in. a ^ 

* £.g. The abbots of Ramsey, GloucestV St. Albans, St. Edmunds. , Select 
Pleas in Manorial Courts (S.S.) xlv, xlvi ; Mwx, Exchequer i x^-112 ; the abbot 
of St. Augustine of Canterbury could hear complaints of failur^ of justice iff the 
hundred court of Fordwich, see a fine of Z182 cited Ballard, Borough Charters 149. 
‘‘Stubbs, C.H. i 310, 3 1 1. i I ^ 

^ Ibid i 307*309 ; Kent was for SVew years a county Palatine under William’s 
brother Odo ; Shropshire also under me earls of Montgomery was a palatinate till 
it was confiscated by Henry I. after thArebellion of Robert of Belesme. * 

• ^ Haskinit Norman Institutions 25-30. 

8 do sometimes meet with very extensive franchises, Rot. Cur. Reg. (Ree. 
Com.) i, xxxi, xxxii, 426 — in 1199 William de Braosa says that neither king, sheriff, 
nor justice have any right to enter his liberty, and in 1302 William de Braosa lord of 
Gower said that he had his chancellor and Chancery and his seal, judgment of life 
and death, ibgnisance of all pleas, whether of the crown or not, arising within the 
liberty; ibid ii 6, zo-^the Bishoi#of Ely deduced the title tg^^s franchise from 
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j *• If anj^fhe^ argument were required to prove that William the 
Cohqperor considered the Palatinate of Durham as a dominion 
enfinely separ^tte from those of the crown, it is the fact that in 
, his grAt territorial surv^ he entirely omitted all notice of the 
Palatinate.” ^ We have chartihrs of Henry I.*s and Stephen’s 
reigns corifirminJJ its privileges; and even Henry I.L, when he 
sent his justices into the Palatinate, admitted that he did so only 
by the licence of the bishop, and that this special occasion 
formed no precedent.® The Earl of Chester had similar rights — 
“ he was in fact a feudal sovereign of ChesSire as the king was 
in Norm^dy.” ^ That these were exceptional cases is evident 
^from the list compiled by Madox of the fines paid for franchises 
jluring this period/ Some of thf^m take the form of a confirma- 
tion of existing franchises, or are grants in the old Saxon words/ 
These words no doubt once conferred a wide jurisdiction, but 
they were soon destined to become meaningless. In other cases 
in which franchl&os were granted in newer technical terms, they 
were usually of the humbler class. The most usual was the 
view of frankpledge. There are also grants of freedom from 
suit to the hundred and shire coyrts and from all payments to 
the Aeriff.® Sometimes a man was allowed to tallage his manor 
as the king tallaged his demesnes.^ In fact, just as considerations 
of space and distance limited the purely feudal jurisdiction, so it 
limited the jurisdiction exercised by virtue of these special grants. 
The average baron had the opportunity to exercise only the 
humbler class of franchises. It was ffPanchises of this kind which 
were leak able to maintain themselves against the growing juris- 
diction of the king’s court. 


Edgar, through Charters of Edward the Confessor, William I., and Henry I. ; Select 
Pleas of the Crown (S.S.) case 98. 

^ Registrifin Dunelmense (R.S.) i, Ixvi, Ixvii ; it is recorded moreover that 
neither king nor earl had any rights over the lands of St Cuthbert in Yorkshire, 
Domesday Book i 298 b. 

‘Registrum Dunelmense (R.S.) in Ixvii, ** Sciatis quod consilio^ Baronuni 
meorum, et Episcopi Dunelmensis licencig, mitto hac’vice in terram Sancvfi Cuthbeiti 
justiciam meam, quse vkleat ut fiat jyjticia, secundum !fS.dsam meam,^ latronibus 
et mufdratoribus, et roboratoribusj/ion quia velim ut trahatur in consuetudinem 
teiqpore meo, vt) haeredum meoru^i, sed ad tempus hoc facio, pro prsedicta n^es- 
sitate ; ** ‘four other charters of ^che same king confirm the bishop’s franchises, 
Lap^ey, County Palatine of Durham 126. 

*Stubbs, C.H. i 4x1. ^ h 

^ Exchequer i 307-424. For grants of fjkedom from taxation see Dialogus de 
Scaccari<|,(Sel. Chf) 22I T 

^ A grant to the Prior and monks of wjorcester that they have within their four 
manors ** Socam et Sacam et Tol et Team et Infangenethief cum j^diciis Aquae et 
Ignis et Furcarum et Ferii et cum quietantiis aliarum Libertatum sicut continetur 
in Cartis Regum quas inde habent,” cited Madox i 408. 

^ Grant to the abbot of Ramsey, **quod ip% et dominica sua quieta sint de 
sectis Schirarumet hundredorum, et de auj^iis Vicecomitum, et pro h^bendo franco 
pledgio in Curia sua,” cited Madox i 404. . 

^Ibid4i8,^ 
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Thus, as a result of the Conquest, we can, at jthe^end of the ^ 
twelfth century, begin to distinguish two species of privattj j6ris-^ 
diction. There is firstly a jurisdiction dependent^upon temirp — 
a purely feudal jurisdiction ; and secon(lly a junsdiction det)endent, 
upon royal grant or confirmatiod^a franchise jurisdiction. We 
shall see that, from the thirteenth century cjfiward^, the nvostr 
common variety of the purely feudal jurisdiction was the manorial 
jurisdiction;^ and that the most permanently important of the 
franchise jurisdictions was that vested in a borough.^ Duering 
this period the maifbr as such has not yet become a jurisdictional 
unit ; and the privileges granted by the king or oth^jr^lords to 
boroughs do not entitle the borough courts to rank among the; 
most important of the franchi(% jurisdictions. But, in certaip 
developments which were taking place in the twelfth century, we 
can see some of the causes which will give both to the manor 
and to the borough their positions in later law. Of these de- 
velopments, therefore, I shall say a few words ‘ 

(i) The Manor . — We have seen that economic units of very 
varied kinds, in which we can see the germ of the later manor, 
were for very various causes, springing up all over England in 
the latter part of the Saxon period.® As a result of the NcR-man 
Conquest these units got the name “ manor ; ^ and the term 
“ manor** tended to acquire a more definite meaning. It would 
seem that ‘Vat the time of the Domesday Inquest the expression 
‘ manor * was currently used to designate estates organized under 
aristocratic administration-^ '-under knights, or the ecclesiastical 
corporations which may be substituted for them.** ® But as yet 
there were ma^y manors which did not answer to this description. 
There were, in fact, several distinct types or varieties of manor 
which represented the various conditions under which the 
manorial system had arisen in the Anglo-Saxon peribd, and the 
various causes for the growth of these conditions. Of these 
types Professor Vinogradoflf has distinguished five main classes : ® * 
There aie manors vjhich are captelistic organizations — which 
form an economic centre surrouno^ by the peasant holdings 
which support them ; there are mancHjs which are administrative 
centres of scattered or more or less independent settlements; 
there are manors which are ‘i^ok(.s,** that is jurisdictional units ; 

1 Below 179-187. Belo^ I38-Z5I. * Above 23, ^<4. 

^ ** Neither the term manor nor any corresponding and equally comprehensive 
designation occurs in Saxon times ; " but, '* we find that the summarizing terminology 
and the unifying legal treatment adopted by the Survey were the results of facts 
which had actually existed before, though in a rather straggling condition, with 
many gaps or irregularities,** Vinogradoff, English Society in the Eleventh Century 
340 - 

nbidazi. 
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^sre ar^ r6}«l manors^ and there are manors which are small 
est^e%.exploited directly either by their masters or by rustics. 

Inuring th^, twelfth century these different types of manor 
tended fto disappear, and the term manor consequently tended 
‘more and more to become “a® estate organized under aristo- 
cratic administratiion**. This was due partly to the 4irect results 
^of the Conquest,* partly to the universal application of the 
principle of te^iure to all forms of land holding, and partly to the 
growth of a c(jmmon law which was beginning to lay down 
general legal principles applicable to land»holding. Let us 
glance briefly at the influence of these three sets of circumstances. 

FirstSy, the Conquest was disastrous in its results^ to the 
poorer classes.^ Their new lords, were able to exact from them 
jJretty much what they pleased. In Henry II. ’s reign, it is true, 
the humblest freeholder was protected by the ,king*s court ^ But 
the poorer classes were generally not freeholders. Xhey were 
villeins who held^iperely at the will of the lord.® The lord was 
the person •'responsible to the central government for military 
service and feudal dues. Hence “the principal element of an 
eleventh century manor is the lord, the representative of feudal 
aristocracy in the place.” ^ It was not long before the lord 
came to be regarded as the owner of the soil of the manor. 
Secondly, the lord is more than an official respqnsible for the 
collection of certain dues, and he is more than a landowner. He 
is the lord of the inhabitants of the manor who hold their land 
of him. Thus he is “ a man in authority over a district con- 
nected with his estate, and this authority he wields in consequence 
of a contract of feudal service.” ® Thirdly, the growth of general 


^ Dialogus de Scaccario i, x ; and this tradition lasted on into the thirteenth 
century ; thus ^racton, f. 7, says, ** Fuerunt etiam in conquestu liberi homines, qui 
libere tenuerunt tenementa sua per libera servitia, vel per liberas consuetudines, et 
cum per potentiores ejecti essent, postmodum reversi receperunt eadem tenementa 
( sua tenenda in villenagio, faciendo inde opera servilia.” 

Below 47 ; vol. ii Bk. iii c. 2. ' » 

® Vol. iii c. I § 10. ^yinojtradoflf, English Society 472. 

^ India offers a curious parallel, /^hen a new province was settled the question 
arose who was to be made responsibjjp^or the land revenue. In determining this, the 
political and social'bonstitution of thr province was determined. * * Do you on entering 
on the settlement of a province find that a peasant proprietary has been displaced 
by an«dligarchy of usurpers, and do yourihink^it expedient to take the government 
dues from the once oppressed yeomen ? The isnlt is the immediate decline ... of 
the class above them. ... Do you, reversing this policy, arrange that the superior 
holder shaM be answerable to the governme](^t ? You find that you have created a 
landed aristocracy which has no parallel in wealth or power except tLe proprietors 
of English soil." There is no assumption that new proprietary powers are conferred. 
“ But in the vague and floating order of primitive societies the mere definition of a 
fight immensely increases its strength. ... All agrarian rights, whether superior or 
subordinate to those of the person held responsible to Government, have a steady 
tendency to decay,’* Maine, Village Communities X49-Z5Z. 

' English Soijety 472. ('• 



80 ORIGINS • 

rules relating to tenure, and to the rights, ind duties aitd\nterefit; 
of tenants,^ tended to make manors conform more hnd mqjre flo a 
uniform type. * ^ 

As the result of all these causes the veiy small manenofa ” 
of Domesday Book which were^ltivated by groups of villeins, 
or of socmpn, or thanes, or royal serjeants,*^ t^nd to disappear 
by a process of absorption into larger units. ‘^They presented,” 
as Professor Vinogradoff has said,® “ a kind of ccftnpromise be- 
tween the original independent cultivation anc^, ownership of 
small households, aud the forces of patronage and exploitation 
embodied in the great lordships.” As the latter forces gained 
in strength the typical manor becomes a unit in whiiW there is 
a lord with lands of his own ^n demesne, and free and villein 
tenants, who have, in addition to their holdings, rights cfT 
common in the lord’s waste. By the process of borrowing 
certain id^as from the feudal principle that a lord of tenants has 
a right to hold a court for them, the lord will get, as the neces- 
sary part of his manorial rights, the power to hold a court or 
courts. The manor will come to connote both proprietary and 
jurisdictional rights. But it was not until the feudal principle 
had been reduced to a humbler place than it occupied im the 
reigns of the Norman and Angevin kings that this result was 
reached.^ 

(li) The,, Bb'roughs,^ — It is clear from Domesday Book and 
from the Anglo-Saxon Laws that certain areas were recognized 
as boroughs, and that certsrin persons, sometimes resident within 
these areas and sometimes not, were recognized as burgesses. 
We shall see* that these areas were sometimes fortified places, 
and sometimes places where a market was held.® On that 
account they were differently organized from the country at 
large. They had a special court, special customs, special 
privileges, and, what was most important to the compilers of 
Domesday Book, they were answerable for special sources of 
revenudi But they were subjqpt to the control of the sheriff,® 
and in niany cases ^the earl was e^itled to the third penny of 
their receipts.® Though they weit. specially trgated by the 
Domesday commissioners, though they were specially regulated 
in the Anglo-Saxon laws, is fJifficult to see exactly wherein 

^ Vol. ii Bk. iii cc. 2 and 4. * English Society 332-337. ^ 

■ Ibid 338r * Below 176-179. 

B See Maitland, Domesday Book and Beyond 172-219 ; Ballard, the Domesday 
Boroughs ; and, British Borough Charters X042-i2i6. 

• Below 138, 139. 

7 Ballard, Domesday Boroughs chap. iv. 

> MaitWnd, op. cit. 209 ; Ballard, Domesday Boroughs 44-46. 

* Ibid 4X-43. (* 
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i^ey dif^rtd from othet areas in the country at large, ivfost of 
th^ri^ileges which they possessed were sometimes also possessed 
by a^eas whicl]^ were not boroughs ; ' and so far were they from 
being a^unit which was more definite and more capable of acting 
'for itself than other communitiOi, that it would seem that they 
wore, in at least ®ne respect, less capable of thus actjpg than the 
counties or the hundreds. Mr. Ballard tells us^ that “the 
Domesday scKbes make an important distinction between the 
bofi^gh and th^ other areas ; the shire, the riding, the wapentake, 
and the hundred were represented as being able to give evidence 
for or against claims to land; but the borough, and in this 
Respect ft resembles the manor and the vill, is never repijssented 
as giving evidence.” i 

* It was after the Conquest that the gift of certain privileges 
to certain areas by charters granted by the king or pother lords 
gradually separated the borough more clearly from ot^er juris- 
dictional or govegimental units. ^ Certain privileges began to 
be regardefl as distinctly burghal privileges. The boroughs 
themselves began to develop bodies of customary law which 
were often codified in their custumals.^ As the institutions of 
the (Antral government grew more elaborate, as the working of 
these institutions produced a body of law common to the whole 
country, the position which these borough areas took in relation 
to these institutions and this law, became diffRrent from the 
position of other areas in the country at large. We shall see 
that in consequence the borough bei^ame a variety of franchise 
which, tlfough it resembled some of the other franchises in certain 
respects, yet had certain peculiar characteristics wKich put it in^a 
class by itself.® 

Thus both the manor and the borough owe their final form 
to the grov^h of a strong centralized government and a common 
law. This government and this law moulded and adapted certain 
» institutions existing in the eleventh and twelfth centuries, and 
developed certain tendencies wriich were’b^inning to appear in 
those^centuries, in Such a way that they proouced the manors and 
the^borough^of our modecvlaw. At the same time these same 
agencies by classifying, denning, and controlling the powers and 
duti0s of the other units and officials which exercised local juris- 
diction throughout the country,^ere influencing them in a 
similar ftianner. Consequently tljjey too began to assume their 
modern shape and their modern position in the English judicial 

^Ballard, British Borough Charters Ixxxviii-lxxxix ; cf. Maitland, Domesday 
Book and Beyond 216-217. 

® British Borough Charters xcv. - ^ 

® For the importance of the Charter see ibid^iii, xiv. 

For these CMflIumals see vol. ii Bk. iii c. 4.* ^ Below 140, 141. 
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and administrative system. But, before the hi^toty itf t^s* 
developments can be traced, the origins of those central iQsIStu- 
tions and that common law to which they were dite must first, be 
examined. 


II. T»e Curia Regis and the Begih{Nings,of a . 
Centralized Judicial System 

The term “ Curia Regis” is used in two sense% It mean^ (i) 
the place where th* king resided attended by the chief officials 
of his court and household ; and (ii) the supreme central court 
where t^e business of government in all its branches wis trans*, 
acted.^ It is the latter meaning which is of interest to the legal'* 
and constitutional historian ; and it is the meaning which is here 
attached to^the term. 

Both England and Normandy possessed a central court, com- 
posed of the most important men in the natioQ,^ in which all the 
business of government was transacted. In England there was 
the Witan ® which became after the Conquest the Curia Regis, and 
in Normandy the Curia Ducjs.^ There were many points of 
similarity between these three bodies.® In the case both df the 
Witan and of the Curia Regis three stated meetings were held at 
the period of the three church festivals of Christmas, Easter, and 
Pentecost ; * altd their constitution was so similar that the Anglo- 
Saxon chronicler has no difficulty in calling the assemblies of 
the Curia Regis Witans. iNevertheless, though there was this 
general similarity between the two bodies, they werb funda- 
mentally different. Just as Norman feudalism differed from the 
incipient feudalism of the Anglo-Saxon period in the fact that 
Norman feudalism was grounded upon a logical theory of tenure 
from which all the rights and duties of lords and tensKits flowed,’’ 
so the Curia Regis differed from the Anglo-Saxon Witan by 
the rigid application of this sam,e theory of tenure to the com- . 
positioif tof this assembly. It* was, like the Curia Ducis of 
Normand^,® compost in theory, ifV^ot of air’the king’s tenants 


’ Madox, Exchequer i 81-82. * 

^P. and M. i 50, 51 ; Madox, Exchequer i 25; Haskins, Norman Institutions 

* Above 15, 16. 


*\ 

* P. and M. i 50, 51 : cf. Madox, Eichequer i 25 ; Haskins, Norman Institutions 

54-58* I 

^ Adams, t'he Origin of the English Constitution 12. 

* In Normandy there was only one regular assembly at Easter, Haskins, Norman 
Institutions 55 ; Adams, Origin of the English Constitution 65. 

^ Above 24, 25. 

^ He f^e Duke of Normandy) hq|.ds a court ; we dare hardly as yet <call it a 
court of his^enants in chief ; but it is an assembly of the great men and the great 
men are his vassals,*’ P. and M. i sif. 
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kiVhie^at le^st of all who held per baroniam^ Among these 
tenanJS^ in chief were comprised all the officials of the govern- 
; * and in addition any other persons whom the king chose 
,to sumftion.® It was thuf^a court which resembled much more 
closely the feudal Curia Duels tffen the Anglo-Saxon Witan. It 

Norman not "^nly in its composition, but also in ift procedure, 
and in the t^minology used to describe both its constituent 
members and^its activities.* We can see therefore a general 
resemblance, bat no institutional continuity Jpetween the Witan 
and the Curia Regis. The institutional continuity which does exist 
between Saxon and Norman period must be looked for else- 
where. As we shall now see, some of the indirect effects of the 
G|)ritinuity, which undoubtedly exJsts in the case of other institu- 
tions of government, have had important effects upon the develop- 
ment of the Curia Regis during the twelfth century. * 

■9 

We have^seen^hat a certain amount of institutional continuity 
can be traced in the organs of local government. The powers of 
the sheriff were retained and even strengthened. The organiza- 
tion of the communal courts was continued.® We shall see too 
that, Ss William I. and Henry I. promised, the Anglo-Saxon laws 
— the laws of Edward the Confessor — were the basis of the law 
administered in those courts ; and that it was for t^at reason that 
so many compilations of those laws were made during* the reigns 
of the Norman kings.® What is perhaps even more important 
we can also trace this same institutioifal continuity in the* office 
of the king. The Norman kings always regarded themselves as 
the successors of Edward the Confessor. They were lawful kings 
of the English ; and, as such, they were entitled to exercise 
those powers of government which men believed were put into 
their hands for the preservation of peace, the protection of the 
weak, and the maintenance of justice.^ Because they were kings 
♦hey had powers which transcenckd the ppwers of a mererfeudal 
suzerain. No doub| these p^dts were vague. But, •T^ecause 

^ Adams, o§. cit. 57, points 0 % ** One of the clearest statements of the in- 
stitutional principle of the court is to be found in c. xi of the Constitutions of 
Claren(^n; that clause runs as follows^ * Archiepiscopi, episcopi, et universse 
personae regni, qui de rege tenent in capite, h^ent possessiones suas de domino 
rege sicut baroniam, et inde respondent Justitps et ministris regis, et sequuntur et 
faciunt omn|pB rectitutines et consuetudines L’f^gias, et sicut barones ceteri, debent 
interesse jumciis curiae domini regis cum baronibus % 

* Below 35-38. 

’ ** The feudal law provided in no way for the attendance of the non-vassal. Yet 
|t seems clear that the king had the right to make persons whom we cannot show to 
have been his vassals full members of the court,” Adams, op. cit. 61. 

* Madox, Exchequer i 180. • ® Above 7-15. 

“ Vol. ii Bk. Hi c. 2 ; see above 3 n. i. % 

Vol. ii Bk. ii,#R I ; cf. Adams, op. cit. 58-59. 

VOU 1.— 3 
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they were vague, they were of the greatest value ^to kikgs ^ho 
were in a position to exploit them to the uttermost, fifttil)^ be- 
cause they were in effect conquerors, and secondiy becausQt;hey 
were men of exceptional ability and fprce of character. ^ It was. 
by the help of these prerogative powers, which were regarded as 
inherent inrthe office of king, and as belongiiig to them as rthe, 
successors to Edward the Confessor, that the Norman and 
Angevin kings so developed the powers of the feudal Curia 
Regis that they made it the most efficient organ of centralized 
government that ekisted in Western Europe. Thus it can, I 
think, be said that what continuity there is between the institu- 
tions of central government in the Anglo-Saxon and tfee Anglo/^, 
Norman state must be traced through the monarchy, and npt 
through the Witan and the Curia Regis. We shall see this more 
clearly if We look, firstly, at the constitution and work of the Curia 
Regis as^a whole, and secondly, at the beginnings of the process 
of disintegration into separate courts and departments of state, 
which we can discern at the close of Henry II.*s reign. 

The Constitution and Work of the Curia Regis as a Whole 

The Curia Regis was the king s court ; and of it the king 
was both an essential and an active member. It was therefore 
an itinerant court which followed the king in his progresses over 
England, and in his journfyings over his continental dominions. 
Richatrd of Anesty has left us a graphic description of hjs journeys 
to Normand}^ and Gascony, between the years 1158 and 1163, 
to get from the king and his Curia the necessary writs for the 
conduct of his law suit.^ Often the king heard suitors in 
person ; * and thereiis no doubt that Henry IVs ceaseless activity 
kept the men who staffed his court up to their work. Mapes 
tells us that, having complimented Glanvil on the justice of the 
decisic^s of the Curia, Regis and the swiftness with which they 
were enforced, Glai*vil replied fhaC there wa,«| no doubt that they 
decided cases much more quickV' in that court “than your 
bishops decide them in their cour^;’* “to whicU,” says Mapes, 
“ I retorted, ‘ that is true ; but iCyour king was as far from you as 

‘V 

^ See Bigelow, Placita Anglo- NVmanica 3x1 ; P. and M. i 137-133 ; for other 
instances s^ Madox, Exchequer i SyCS. 

9 Bigelow 212, 214 ; in the case of Abbot Odo (ibid 221), the abbot got from the 
king*s court the renewal of an old charter; the king suppressed one clause and in- 
serted another of his own making ** nec dedignatus est inclitus princeps super prae- 
dicta clausula reddere rationem ; ” in the case of the Archbishop of Canterbury and 
the Abboti of St. Edmunds (ibid 23^) the conflicting charters produced were too 
much for the king, *'rex . . . mdignans surrexit et recedendo dixit; qui potest 
capere capiat ; et sic res capit dnacionem.*’ m.,- 
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tb^popf iS from the Bishops I think you would go equally 
slo^y;#f* To this retort Glanvil could only give a smiling 
assent.^ • 

^ Wefiave seen that thepourt itself was in theory composed of 
the king’s tenants in chief, the Hpyal officials, and anyone else 
^whpm the king ch^e to summon. * In practice we candiscern two 
chief types of assembly. On important occasions it was a large 
assembly com{ft)sed of all the leading landowners and officials of 
the qpuntry. Ibwas such an assembly as this \^ich enquired into 
the law as to the boundaries of the lay and 'ecclesiastical juris- 
diction in ^order to draw up the Constitutions of Clarendon.*'^ 
put prol&bly the ordinary work of government was done by a 
small body of officials.^ Of such a kind was probably the as- 
sembly which passed wakeful nights in drawing up the assize of 
novel disseisin.^ But as yet there is no formal distinctidn between 
the two types of assembly. Both were alike Curiae Regis.® Both 
therefore had the $a(^e undefined powers of government. Indeed 
it would seem that any court held by an itinerant justice com- 
missioned by the king was equally Curia Regis.® At first we 
can discern only a de facto distinction between these two types 
of assembly ; but, as we shall see, the fact that it is possible to 
draw this distinction, and the fact that it grows more marked 
and more important in Henry I.’s and Henry II.’s reigns, tells us 
something of the increasing activities and powers of* the Curia 
Regis. It is these increasing activities and powers which are 
the direct cause of the growth of a centralized judicial system 
and a coiflmon law. 

The principal officials of the king’s court and hfiusehold wfeo 
took the chief part in the government of the country were the 
justiciar, the chancellor, the treasurer, the chamberlain, the 
constable, the marshall, and the king’s justices." It is the 
justiciar, the chancellor, and the justices who are the most im- 
4)ortant in the history of the English judicial system ; an<^ there- 
fore of them I must say something. 

^‘*C^crte nos hie longe velociuv causas decidimus quam in ecclesiis episcopi 
vestri^ Turn ego,*Verum est ; sed si rex noster tarn remotus esset a vobis, quam 
ab episcopis est papa, vos aeque lente crederem. Ipse vero risit,*’ Mapes, De Nugis 
Curialllm (C.S.) 241. » , 

Facta est ista recognitio coram archiepitscopis et episcopis et clero et comiti- 
bus et baronibus etproceribus regni," Sel. Ch > 137. 

* Adaifls, op. cit. 62-63 ; Baldwin, The Ring’s Council iQ-15. 

^ De beneficio principis succurritur ei per recognitionem assiAe novae dis- 
seisinae, multis vigiliis excogitatam et inventam,” Bracton, f. 164 b. 

^ P. and M. i 132. 

^ Thus, as Maitland points out, *' a fine levied before the itinerant justices 
always purports to be finalis concordia in curi%domini Regis,” P. and M. 1^4 n. z : 
cf. Poole, The Exchequer in the Twelfth Century^75. 

^See Madox, fixchequer i chap, ii ; Stubbs, E.H. i 389-403. 
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The justiciar was originally the lieutenant or, viceroy ofcrthe . 
king during his absences from England. **In this %pacity 
William Fitz-Osbern, the steward of Normandy, and Odq of 
Bayeux acted during the Conqueroiis visit to the Continent in 
1067; they were left . . . the' former to govern the north of 
England, avid the latter to hold rule in Kent ii>» the king's stead." ' 
One chronicler calls them “ custodes Angliae ; ” and another calls 
their office a ‘‘Praefectura.”^ Other holders of the office were 
Lanfranc, Gosfrid^gf Coutances, and Robert of M/irtain.* Ifr does 
not seem at this time to have been a permanent office, as it ceased 
to exist as soon as the king returned.^ It was under, William II. 
that the office became permanent. Its duties “ included the 
direction of the whole judicial and financial arrangements of the 
kingdom ; ” * but, even after the office had become permanent, the 
powers of the justiciar seem to have been from time to time “ re- 
strained or superseded if the king thought fit," by writs de ultra 
mare^ which gave directions as to the course ‘ to be pursued in 
particular matters.® Thus the justiciar became the first minister 
of the kingdom. Probably this development was largely due to 
Ranulf P'lambard. Up to the time of his appointment the office 
had been held by some one of the great nobles. But the treason 
of Odo of Bayeux and the Bishop of Durham, both of whom had 
held the officg earlier in the reign, showed that it was dangerous 
to entrust so important an office to such persons.^ Flambard 
was a royal official who had made his name as a financier ; ^ and, 
after 'him, the office was ’^filled by a succession of royal officials 
who had similarly made their careers in the king's service. Under 
Henry I. the most famous was Roger, Bishop of Salisbury. He 
remodelled the administrative system of the country ; and his 
achievements in organizing the Exchequer were chronicled by his 
great-nephew Richard, Bishop of London and Treiasurer, in his 
Dialogus de Scaccario.® For the first twenty-five years of Henry 
II.'s reign the office was held, by Richard de Lucy;^® but thi 
most femous of his 'justiciars v/as Lucy's successor Glanvil.^^ 
The book which passes under his i*^ame is the earliest book on the 
common law of England. It desci'jbos the judicirJ achjevejnents 
of the Norman and Angevin kings, as the Dialogus had described 
their financial achievements. Hubert Walter,^® Glanvil's ilephew 

^ Stubbs, C.H. i 392. v ^ Ibid. * 393. 

^ Ibid. ^ Ibid. * Madox, Exchequer i 84-85. 

7 Stubbs, C.H. i 393-394. ® 394* 

> Ibid 395-396 ; Stubbs tells us that he started life as a poor priest of Caen, and 
that he had attracted Henry’s notice long before he came to the throne by his ex- 
peditious way of celebrating divine service.” 

wib;i548- 

^^For an account of him an^'rhis book see vol. ii Bk. iii c. 2» 

» Stubbs, C.H. 564-565, 567. 
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^ and pe^^s tjie writer *of the treatise that goes under Glanvirs 
nanv;,Vwas Richard’s ablest justiciar. We can trace his organiz- 
ing^hand in th% institution of a regular system of enrolment of 
^the plesfs of the Curia Rejjjs,^ in the separation of the Chancer>' 
from the Exchequer,^ in the ins!||ution of the rolls of the Chan- 
%ce^^,^ and ,perhap| in the institution of the Exch^uer of the 
Jews.® He was succeeded by Geoffrey Fitz-Peter who had been 
trained under ?&lanvil and Walter.® Both Walter and Fitz-Peter 
exercised a restraining influence upon John ; ^nd it was not till 
after P'itz-Peter’s death that the permanent breach between king 
and natior^came. All these men played a large part in working 
gut and securing the success of the reforms of Henry I. end II. 
IJey are among the founders of the common law. 

The name Chancellor is derived from the cancelli or screen 
behind which the secretarial work of the royal household was 
carried on.^ The Carolingian kings had a cancellariusiwho was 
a royal notary , &]vl an archi-cancellarius who kept the king’s 
seal. Edward the Confessor, the first English king to have a 
seal, was also the first king to have a Chancellor to keep it. 
He was always an ecclesiastic, the ^hief of the royal chaplains, 
and charged with the administration of the royal revenue from 
vacant benefices. But his chief duty was secretarial. He was 
“ the secretary of state for all departments ; ” and as part of this 
duty he drew and sealed the royal writs.®* He was a» prominent 
member of the Exchequer department of the Curia Regis ; ® and 
he assisted in the judicial business both of the Exchequer and 
the Curia*Regis, and acted as itinerant justice.^® ^The increase 
of the business of the Curia Regis increased the dfgnity of tjie 
Chancellor, and liecessitated the employment of a staff of clerks. 
The Chancellor thus became the head of a department — the 
Chancery. In 1199 the departments of the Exchequer and the 
Chancery were separated, and a separate set of rolls — the 
£!hancery Rolls — began.^^ As \^e have seen,^® it is probable that 


^ Vol. ii Bk, iii c. 2. ® Poolfr, The Exchequer in the Twelfth Century 187. 

3 Ibid 187.18^ Mbidi88. 

^Ibid^Sy n. 4; for this institution see below 45-46; for the rolls of the Curia 
^egiSfjhe Excheauer, and the Chancery see vol. ii Bk. iii c. a. 

® Stubbs, C.H. i 574-575i 588. ^ • 

^ Ibid i 398 ; and for an account of the office at this period see Madox, Exchequer 
i 60-76. ^ 

** Stubbs, C.H. i 398-399. I 

" Poole, op. cit. 104 ; in the Dialogus i 5 it is said, ** Cancel lariusin ordine illo 
primus est; et sicut in curia sic ad scaccarium magnus est; adeo ut sine ipsius 
consensu vel consilio nil magnum hat, vel fieri debeat.’* 

“ Madox, Exchequer i 61. “ Ibid 75-76. 

Poole, op. cit 187-188 ; cf. Madox i 196 for another view ; see ^so Select 
Pleas of the Crown (S.S.) viii ; Close Rolls (Rec.^om.) vii, viii. 

*®Above n. ■ 
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this separation, and the establishment of a new Sftt of\olls/on r 
the model of the rolls of the Exchequer and the Curi^<R 4 gis, 
was due to Hubert Walter, who held the office <from iip^rtill 
his death in 1205. We shall see thal^ to the end the functions*^ 
of the Chancellor have been miscellaneous. He is not and will 
not be for some time the head of a court. ^ Ev(|fn when he attains f 
this position he does not cease to be an important (nember of the 
executive government. ‘ 

Certain persoi^^ “associated in judicature” wiffi the just>iciar 
were styled “justitiae” in Curia Regis.* The term “justices” is 
a general term for the official class who staffed the ,Epcchequer 
and the Curia Regis. They were therefore much more than- 
judges, since they took part inwall the miscellaneous functions ^f 
government which, as we shall see, were performed by the Curia 
Regis. Nkturally they became prominent when the work of the 
Curia expanded in the reign of Henry 11 . They acted either in 
the Curia Regis, at the Exchequer, or as itinerant commissioners. 
Often they were recruited from the staff of the Exchequer ; and, 
as their training there gave experience of and facilities for deal- 
ing with judicial business, they were especially useful in con- 
ducting both the judicial work of the Curia and the business of 
those judicial tribunals which were beginning, at the end of 
Henry II. *s rejgn, to disengage themselves from the Curia.® 

Let us iiow turn to' the work of the Curia Regis. We shall 
see that just as we can distinguish the large meetings of the 
Curia ^attended by the m^Ost important tenants in cjiief from 
smaller meetings attended chiefly by officials, so we can begin to 
distinguish the work done at these larger meetings from the 
work done at the smaller. The larger meetings partook of the 
nature of feudal councils, and the work done was that which 
similar feudal councils in other parts of Europe ^usually did. 
The smaller meetings were rather of the nature of legislative and 
administrative boards,^ and central courts of law. But the fact? 
that thfese smaller* gatherings* w<jre as mu<;h meetings of the 
Curia Regis as the larger gave vfaem all the large indefinite 
powers of king and Curia; and we shall see that the factrthat 
they had these powers played no small part in the rapid forma- 
tion of a centralized systenv of government and a common law. • 

^ Below 996-397, 400-409. f ^ 

^ Madox, Exchequer i 93-95 ; Stubbs, C.H. i 439-440. 

’ Poole, op. cit. 176- 177 ; we find therefore that they were sometimes called 
** Justitiarii,*’ sometimes ** Barones,*’ Madox, Exchequer i 141 ; the Domesday 
Commissioners in the inquest for Ely were styled Barones, Sel. Ch. 86; as the 
Domesdaxa inquest was made for fiscal purposes, this indicates that the title 
**Barone8“ is given them whai they were doing fiscal business, the title 
** justitiarii ” when they were otherwise employed. 
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It ^(ontmifted to the icTea that a professional judge, who presided 
in ^r^al court held by him, was the court itself, and could act . 
withiall its p^wers.^ If we look firstly at the work done by 
these l&i^er assemblies, apd secondly at the work done by the 
smaller, we shall see the manntitiL in which, by a skilful combina- 
tion of the^power^ of a feudal couhcil and of the poy^ers inherent 
in the royal office, Henry I. and II. put the law and government 
of England u^n an entirely new basis. ^ 

(i) Like ofiher feudal Councils the Curia Regis was a legisla- 
tive, an administrative, and a judicial body. ‘ 

With its counsel and consent William I. made new laws and 
^amended the laws of Edward the Confessor;*^ and the same 
counsel and consent is mentioned by Henry I. in his charter.® 
ft was a party to the Constitutions of Clarendon,^ the Assize of 
Clarendon,® and the Ordinance of the Saladin tithe.® «It must not 
be supposed, however, that it had very much power to oppose 
permanently the*k^ng*s will.^ It is true that there is an instance 
of successful opposition to a proposed tax in 1198 but, until 
the series of events which led to the granting of Magna Carta, 
this instance is unique. The king^could carry what measures he 
pleased.® But he was sensible that the counsel and consent of 
the Curia added weight to any measure of permanent importance, 
and, that its approval of a measure showed that it was possible 
to enforce it without undue friction. • • 

The fact that its counsel and consent were valuable can be 
seen in the varied administrative m&asures to which it, was a 
party. Naturally it exercised supervision over the working of 
the feudal system — over disputes as to the performance of ser- 
vices and the incidents of tenure.^® It was consulted by Henry I. 
as to the appointment and dismissal of bishops and the fact that 
it was not ^:onsulted in the case of the marriage of Henry I.’s 
daughter, the empress Matilda, to Geoffry of Anjou, was made 
a matter of complaint^® In ,1137, at a council held at Ox- 
ford, Stephen caused the outjpreak of ci^il^war by thp arrest of 
Rog^r, Bishop of "Salisbury^ Alexander, Bishop of Lincoln, and 

• • • 

^ Vinogradoff, Magna Carta Commemoration Essays (R.H.S.) 88-89. 

•Select Charters, 83, 85. Ibid 100. * Ibid 137. 

^Ibid X43. * Madox, Exchequer i 20, 2Z, below n. 9. 

’ See Baldwin, The King's Council 10. * Sel, Ch. 255-256. 

^ Foj^instance the Ordinance of the S:|ladin tithe was, according to Hovenden, 
presented to the Curia as a measure already determined upon—** DoHinus vero Rex 
magnum congregavit Concilium Episcoporum, Abbatum, Comitum, et Baronum, et 
aliorum multorum tarn Clericorum quam Laicorum, apud Gaintington ; ubi in 
publica audientia recitari fecit omnia supradicta capitula quae constituerat de Cruce 
capienda,” cited Madox, Exchequer i 2Z n. a, 

Adams, op. cit. 69, 70, Mad^, Exchequer 1 10. • 

Adams op^cit. 68-69. * 
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his nephew, Roger the Chancellor.^ In Henry IL’s rfji||i it dis^ 

, cussed the coronation of the king’s son, the mlrria^^f/his " 
daughter, and questions of peace and war, all quqjtions in ^ort, 
relative to the state of the kingdom.^ « " ^ 

As a feudal court it exer^«ed jurisdiction over the great 
tenants in chief of the crown. * In this capacity it was a judic],al ^ 
court for great men and great causes civil or mminal! In 1072 
William I. heard the dispute between the Archbishops of Canter- 
bury and York'touching the primacy.® In io85,> the Bishop of 
Durham was tried ^S;y the Curia for treason.^ In 1165 Henry II. 
called upon Thomas k Becket to answer before him for a wrong 
done to John his Marshal, and the barons of the Curia*' sftljudged^ 
the archbishop to be in the ki^ig’s mercy.® In 1177 the Curia 
had before them the kings of Navarre and Castile, who ha& 
submitted their disputes to Henry 11 .;® and, says Hovenden, 

“ The Coijnts and Barons of the Curia Regis of England adjudged 
that full restitution be made to both parties.”/ • The procedure 
of the court in such cases as these was the old profedure ® that 
we have seen in use in the communal courts ; ® but, as Professor 
Adams has shown “there was much informality and much of the 
freedom of discussion of a deliberative body.” As in thecom- 
munal courts the members of the court were the judges. They, 
not the king, gave the decision ; and the decision when given 
was announped^by the king or other president of the court. 

(2) It is in the smaller meetings of the Curia Regis, attended 
chiefly by officials, that we lan see the beginnings of a centralized 
administrative and judicial system. It was at them 'that the 
finance of thcckingdom was regulated. It was at them that those 
meSisures were carried out which made the Curia a court to which 
all manner of cases could be brought. Urstly the financial and 
then the judicial business done by the Curia was regularly re- 
corded on rolls; and, as we have seen, special treatises were 
written in Henry II. ’s reign upon these two sides of its work. It 
is clear •‘both from the rolls an& from these books that this 

• ' *•>- C 

^ Madox, Exchequer i 14. ^Ibid 17, iS; Stubbs, C.H. i 640-641. 

* Madox, Exchequer i 6. 

^Stubbs, C.H. i 420, 498-499 ; for other cases see Bigelow, op. cit. 2, *4, ii, 12. 

Cg, 291- ft t 

^ Ibid op. cit. 212. * Madox, Exchequer i z8, 19. 

^ ** Henricus Rex Anglise, prolatis coram omni populo Sanctis Evangeliis, fecit 
prsenominatos Nuntios jurare ante Sententiam prolatam, quod Domini eprum, etc. 
His itaque peractis. Comites et Barones (Regalis Curia Angliae adjudicaverunt plen- 
ariam utrique f*'arti supradictorum quae in jure petita fuerant, fieri restitutionem,** 
cited ibid i ig n. i. 

> Adams, Procedure in the Feudal Curia Regis, Col. Law Rev. April 19x3. 

•Above 10, II ; below 74. 

‘•ThusHovenden iii 240 (cited Sel.|Ch. 253) tells us that in 1194 Richard ** petit 
^sibi fieri judicium de comite Johanne-ifratre suo.’* 

Adams, Origin of the Englislt Constitution 64 n. ^ 
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^n^nci^^^hd judicial business was tending to become specialized. 
Thfe tjj/ss of Vork was becoming too great for one undifferenti- 
ateo^tribunal. ^ It is for this reason that we can perceive in the 
course ^f the twelfth century, the beginnings of a disintegration 
of the Curia which will eventually lead to the creation of separate 
d^artments of st^te, and separ^ courts of law. We shall get 
the best idea of the extent and nature of the work ^pne by these 
small official <*|issemblies by looking at the beginnings of this 
pro^ss of disintegration. 

The Process of Disintegration 

% • 

I It might perhaps be thought .that the first signs of -disinte- 
gration in the Curia Regis would be between the large as- 
semblies of the nobility and the smaller assemblies of officials. 
But it is not so. Though we can see a difference^in the size 
and character of different assemblies both are, as I have said, 
Curia Regi^ ancf oan exercise the same powers. Right down to 
the events which led to the grant of Magna Carta we can 
see no signs that the difference in the size and nature of the 
assembly will give rise to different#organs of government. And 
the rSason is fairly obvious. Until the tyranny of John caused 
a national rising against him, the royal power was by far the 
strongest force in the kingdom. It could domjjiate the Curia 
Regis, whether the Curia consisted of a large assembly of nobles 
or a small assembly of officials. But it is clear that, if and when 
the nobiljty get the power to oppose the king successfully, we 
may expect to see a rift between the two kind^ of assembly. 
The larger assembly will then tend to become a body which 
criticizes or opposes the Government, while the smaller will re- 
main a bodv of officials who are the king’s servants. We shall 
see that from the time of Magna Carta onwards such a rift 
appears, and gives rise to important changes in the judicial 
•system.^ • ^ • 

Before this period the prote^ of disint^ration hadlippeared 
in these smaller assemblies of officials, because they had suc- 
ceeded in get^ng into their hands an ever-increasing control over 
the administration of the Gwernment. As I have said, this 
increased control was shown in • two chief departments of 
government — in the department of finance, and in that of judi- 
cature. ^ Sound finance, as the Nc%-man and Angevin ^ings knew 
very well,^ is always the first essential of strong government ; 
and a firm control over the judicial business of the state was the 

i Below 351-352, 356-357« 480-481- « ^ 

3 This characteristic appears as clearly m tiormandy as in Englancr, Hdskins 
Norman Instituticws 191. ^ 
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best security against internal disorder. shall thefefire d;uil 
with this topic under the two heads of finance and jua^jiyire. 
We cannot, as we shall see, draw a hard and fas% line between 
them. The Exchequer, the main business of which was finance, 
was then and long afterwards mji^h concerned with judicature ; ^ 
the royal jucjges were as often sb not officials of^Che Exchequer^* 
and all the great officials of the kingdom were as mucK members 
of the Excheqt^5lr as of the Curia Regis.® We can^ however, see 
a line of disintegration which makes this divisi<Mi a convenient 
starting point ^ 

(i) Finance, ^ ^ 

Th0i Treasury of the Norman kings was kept at Winchester. 
“ It was,” says Dr. Poole, “th^Very centre of the administration 
of the Court. There was kept Domesday Book to be referred 
to as evidence of tenure, and there early in Henry I.*s reign we 
find the whole court sitting to decide a dispute as to the dues 
of the Abbot of Abingdon and deciding it ‘by reference to 
Domesday Book.”^ Early in the twelfth century we have 
reference to the enrolment of payments,® and shortly after, in 
Iii 8 , the word “ Scaccarium/* or “Exchequer” emerges.® 
** The word,” says Dr. Poole, “indicates a revolution irl the 
method of auditing the accounts ; it means the introduction of 
a precise system of calculation worked out by counters on a 
chequered tebl? and recorded on rolls.” ^ The name “Scac- 
carium,” then, was derived from the chequered cloth, figured 
with squares like a chess-board, with which the table in the 
Exchequer was covered,® in order to work the method of calcula- 
tiop with the hbacus which was there used.® A chequered cloth, 
Madox tells us, still covered this table in his day.^® This sug- 
gested to the writer of the Dialogus de Scaccario the analogy 
between the proceedings at the Exchequer and a gaifte of chess. 
Both, he says, had their fixed laws ; and “ as in a game of chess 
the bat^e is joined between the Iqngs, so here the battle is joined 
and the ^ain conte^ is between ^he treasurer and the sheriff 
who is accounting, in the presence of the other judges whp are 
there to see and judge.” 

I Below 2^1 seqq. ^ Above^^S. * Above 35-38. . 

^ The Exchequer in the Twelfth fentuty 36. • Ibid 37-39. 

* Ibid 39. 7 Ibid 40, 41. ^ Madox, Exchequer i x6o. 

* For this see Poole, op. cit. 42 seqol ; he thinks that it came to England from 
Laon in Henrv I.’s reign ; Haskins, Nol'man Institutions 175-176, is inclined to an 
earlier introduction, and to connect it ** with the abacists of Lorraine in the pre- 
ceding century.” 

Exchequer i x6o ; the prefatory epistle to his work is dated 1708. 

II ■< Sicut in lusili, pugna committitur inter reges : sic in hoc inter duos princt- 
paliter^con^ctus est et pugna commi^itur, thesaurarium scilicet et vicecomitem 

*'^i asiidet ad compotum; residertibus sUiis tanquam judicibus ut videant et 
judicent,” Dialogus i x ; for this work see vol. ii Bk. iii c. 2. 
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• \ Thjr dialpgus tells^us that there were some who thought that 
theySffchequer in England could be traced back to Anglo-Saxon 
tiipcs.^ It iseclear that this view is erroneous. As Dr. Poole 
► says, ^‘The Exchequer, first came into existence when the 
chequered table was arranged<>for working the accounts about 
the middle of tlf$ reign of Hei^ I.” ‘^ Nor is it yue that the 
English Exchequer was imported from Normairay. On the 
contrary the ^English Exchequer, organized by .^ger. Bishop of 
Salisbury, wa4 introduced into Normand^^ Naturally the 
organization of the Norman and English Exchequers were so 
similar ^tl^t “ The Treasury of Caen could lend an abbot to the 
• Exchequer of Westminster, or the Exchequer of Westminster 
^ould lend a baron to revise the accounts of Caen.” ^ 

There were two divisions in the Exchequer. In the lower 
division, or Exchequer of receipt, the money was received, 
weighed, or otherwise tested. In the upper division accounts 
were settled betvieen the crown and its debtors, or accountants 
— the chief of whom was the sheriff ; and legal disputes as to 
payments were decided.® It is this upper division of the Ex- 
chequer which is of importance ip legal history. Twice a year, 
at Haster and Michaelmas, the sheriff and other persons who 
had received money on behalf of the crown appeared before the 
board.® The central government thus got a general view of the 
working of the machinery of local government throughout the 
country, and could exercise over it an intelligent supervision. 

All the great officials of the stAe took their places at the 
Exchequer. The Justiciar presided — the Treasurer did not take 
this position till the Justiciar ceased to be a regular attenda/it.^ 
From the first the Treasurer kept a roll which was a duplicate of 
that kept by the Chancellor.® The Chancellor performed part 
of his duti&s at the Exchequer, since the great seal was kept in 
the Treasury.® Charters, the original writs of Liberate, Allocate, 

' Computate, and Ferdono, an^ writs of summons against the 
king's debtors issued from, the Chancery in the E^^nequer.^® 
But, we have seen that, when Hubert Walter was Chancellor, 

* * Didlogus 

J op. cit. 66 ; for fiscal airangemeats before the Conquest see ibid 2i se^q. 

^ Poole, op. cit. 57-59, has settled this cqntroverted question ; cf. Haskins, op. 
cit 176. For the Norman Exchequer see Madox, Exchequer i 162-177 ’* certain 
subordinate *' receipts or treasuries ” sometimes called Exchequers, see ibid ii 3-5. 

* Stuobs, C.H. i 497 ; cf. Haskins, opf cit 192-193. 

” Stubbs, C.H. i 429 ; Dialogus i 2. * Stubbs, C.H. i\2g. 

^ Dialogus i 4 ; Poole, op. cit. 103-104. 

^ Ibid ZX2 ; Dialogus i 5. * Ibid. 

Madox, Exchequer i 2x4 ; ii 254. The writ of Liberate authorized the issue 
of mmey, and the writ oi Allocate or Comfifitate certain allowances o^isc^ountsto 
certain accountants; the writ of Perdono ig^eased the king’s claim to*llliUiiii ' 
payments. 
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the Chancery became a department distinct from the ^j^equer^ 
with a separate set of rolls.^ The withdrawal of tile ChallR^^lor 
led to many changes in the Exchequer. The Chacacellor’s ciqrk 
became an important Exchequer official, and eventually |[ained 
the title of Chancellor of t^ Exchequer; and, when the 
Treasurer ceased to busy himsen in financial mjftters, ^e becanvs 
the head of fee department^ The higher officials of the Ex- 
chequer were th^ Barones Scaccarii. As the Exchequer became 
more and more a^cfistinct department of state, and as the know- 
ledge required for its proper working became more and more 
esoteric, the functions of these Barones became differentiated, and 
so we get the rise of a new class of official Barons.^ Tte Dia- , 
logus, which was written befort 1 1 79, shows us that even then^ 
matters were fast tending in this direction.** 

There is» little sign as yet of a division between the financial 
and the judicial sides of the Exchequer. The Exchequer was 
as yet both the Treasury and the law court qf “later days. It 
both collected the revenue and tried cases. But we may per- 
haps see the possibility of the future separation of these two 
functions in the fact that th^ Barons of the Exchequer were 
often called upon to decide knotty points in the upper Exchequer, 
and that for this purpose they sometimes sat apart from the place 
where the general business was done.® Moreover, as we have 
seen, these Bardlis, at the Exchequer and elsewhere, were often 
employed on judicial business other than that arising out of the 
revenue^® It is clear that, this increase in the judicial duties 
of the Barons continues, it will naturally lead to a separation of 
thejudicial from the financial side of the Exchequer. But it 
was not till after the lapse of more than a century that this 
separation took place ; ^ and we shall see that, when it took 
place, the distinct origin of the court of Exchequer c&used it to 
differ markedly from the other two common law courts.^ 

iAbovtfi7, 38. * • ^ 

* Poole, 6J). cit. 1 15, i8g* he had got the\itle of Chancellor of the Exchequer 
certainly as early as 1248, Madox, Exchequer ii 51-52. r 

® Below 232. ^ 

^**The general impression which we derive from the description giv^ of\he 
board of Exchequer is that, while it retained gits character as a meeting of the great 
officers of the king’s court, yet this ^eoryVas already breaking down under the 
stress of a more fully organized system of administration. . . . Insensibly the 
theory of a royal Court was changed into the reality of a committee of skilled 
officials,” Poole, op. cit. 126. # 

^Dialogusfy (Sel. Ch. 195, 196), “Ad hunc (the upper Exchequer) accedunt 
barones, cum proponitur eis verbum ambiguum ad scaccarium, de quo malunt 
seorsum tractare quam in auribus omnium ; maxime autem propter hoc in partem 
secedunt, ne compoti, qui ad scaccarium hunt, imj^diantur ; quibus moram facienti- 
bus in ci^si^s consuetus cursus comp(^.orum agitur. Si quid vero natum fuerit 
wfnesfRSffis, referetur ad eos.” ^ 

•Above 38, ^ Below 232. •Below 236. 
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. •. Frm\he end of lElichard L*s reign up till the latter part of 
Edmn L’s reign there was in existence a separate branch of 
thf^xchequqr known as the Exchequer of the Jews.^ 

Tlfe Jew was an aliqp both to church and state. He was 
regarded as a species of res nul|^s. But he was valuable for his 
acquisitive capal^ljty ; and for tksit reason the crown took him 
under its protection. “ As they fleeced the subject of the realm 
so the king fl|eced them.** ^ Jewish communiti^ were allowed 
to«ettle in tHe more important towns; an^under Henry II., 
Richard and John they acquired a certain fieedom of trade and 
a certain^ measure of autonomy. • They were allowed to choose 
their Cnief Rabbi ; and their syiAgogues were not prohi])ited.^ 

Though they were thus prelected by the crown they were 
nated by all classes of the community. The superstition of the 
populace combined with the indebtedness of the higher classes 
to produce this result In 1189 attacks were made pn most of 
the Jewries in fLpgland, and their bonds were destroyed. But 
the crown ^suffered much from this diminution in the wealth of 
its chattels.^ It was for this reason that measures were taken 
which resulted in the establishiqpnt of the Exchequer of the 
Je^A The Jews were better protected against violence. But 
they, and to some extent, therefore, their debtors,^ were left 
more completely at the mercy of the crown. 

In London, Lincoln, Oxford, and othpr to^s ip which there 
were important settlements of Jews, Archae, or registries for the 
Jewish bonds or chirographs were Istablished. They were put 
under the charge of four Chirographers (two Christians, and two 
Jews) assisted by clerks. It was provided that Wl contracts of 
loan should be in a certain form, and that a copy should 
be deposited in the Archa. All acquittances or assignments 
(Starra) iflust be also enrolled there. The Archa could only be 
opened in the presence of a majority of the Chirographers at 
stated times, or by order of the Exchequer.® It was this system 
of registration which seems jtewhave given rise to the^fiTxchequer 
of jjhe Jews. In 1198 “Custodes Judaeorum** were appointed, 
wjio were ‘^associated with the Barons of the Exchequer, and 

• ^ Madox, Exchequer, chap, vii; gelect Pleas, etc., of the Jewish Exchequer 
(S.S.). ^ . 

® Madox, Exchequer i 221 ; Laws of Edward the Confessor c. xxv. 

^S^ect Pleas, etc., xi, xii, xiii, 1-3 ; Madox, Exchequer 244-249, 260, 261. 
Some towns as Newcastle and Derby paia a fine to the crown in order that no Jews 
might be allowed to come there. * 

* Select Pleas, etc., xvii, xviii. 

” This is illustrated by § 10 of Magna Carta, ** Si quis mutuo ceperit aliquid a 
Judaeis, plus vel minus, et moriatur antequam debitum ilium solvatur, debitum non 
usuret (^uamdiu haeres fuerit infra aetatein, de quocumque teneat ; et si debitum 
illud inciderit inmanus nostras, nos noncapie^nus nisi catallum contentunTiTrcanBiUa 

* Select Pleas, etc., xviii-xx; Madox, Ex^equer i 238-240, 246. 
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were, in fact, Barons in all but name.’*^ They wdi-^usually 
appointed by the king, but sometimes, if the king so ai^cted, 
by the Treasurer and Barons ; ^ and they ‘‘exerci^d jurisdiction 
in the affairs of the Judaism ; namel]^ in the accounts bf ttiat 
revenue, in pleas upon contrac^made with the Jews, in causes 
or questions touching their lan^ or chattels, their tallages, fin^s, 
forfeitures ol^the like.’* ^ They were under tne control of the 
Barons of the\^xchequer who could annul their^judgments or 
punish their mi^meanours,^ ‘‘and with whom in vases of excep- 
tional difficulty th^ were accustomed to confer. ® The jurisdiction 
of these Custodes was not, however, exclusive. Cases in which 
Jews were accused of crimes a‘,4e found among the Crow*n Pleas. , 
Various regulations as to diffeitmt branches of the jurisdiction 
exercised by the Jewish Exchequer were in fact made at different 
times.® ♦ 

Thougjji this system gave some protection to the Jews it 
increased their unpopularity because, as Mai]:land has said, it 
made them the “ engines of royal indigence.** A clabse relating 
to usury upon debts owed to the Jews naturally found a place in 
' Magna Carta;® and, though it was omitted in 1216, because it 
impaired the value of the Jew as a source of revenue,® the popular 
feeling against them grew too strong to be resisted. A severe 
ordinance was issued against them in 1253.'® In 1271 they were 
submitted tp stfil further restrictions.^^ In 1275 usury was for- 
bidden, and they were required to wear a badge.^* In 1290 
Edward I. gained popularity, supplies, and many escheats by 
banishing them.^® It was not until the Protectorate cff Oliver 
Cromwell that* they attempted to get permission to return. This 
pertnission was refused ; but, after the Restoration, they began 
again to settle in England under the protection of the prerogative 
powers of the king ; and this exercise of the prerogative was 
not called in question after the Revolution.^® 

^ Select Pleas, etc., xx. , ^ Madox, Exchequer i 233, 234. ^Ibid 234, 235. 

* ibid 2$9-255. • ° Select Plfas^ etc., xxiii. ^ * Ibid xxi-xxiii. 

^ P. and M. i 453-454, ** Despised and disliked the once chosen people, would 

always have been in society of mediaeval Christians . . . but they would not have 
been so persistently hated as they were, had they not been madi the engindb of 
royal indigence.*’ 

* Above 45 n. 5. * McKechnil, Magna Carta 228. ^ 

Select Pleas, etc., xxviii, xxix. * '^Ibid xxxviii. 

Edward I, Statutes (Rec. Com.) i 221 ; Select Pleas, etc., xxxviii. 

“Select Pleas, etc., xl. | 

“They weie protected by an Order in Council of 1674 which was confirmed in 
1685, ** and the sole legal basis for their religious freedom rested on the above Orders 
in Council till the legislation of the reign of Queen Victoria gave them such freedom 
by statute,” L.Q.R. xxxvi 426-427. 

Lindo V. Belisario (1795) i Hag?. Consist. 217 n. ; ibid App. i and 2 ; De 
m I [1900] 2 Ch. ^o;lind see on the whole subject H. S. Q. Hen- 

riques. The Return of the Jews to Eligland. 
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(2) juJStcature, 

iim legislation of Henry II. added enormously to the juris- 
dicjtlon of thei Curia Regis. Of the details and effects of that 
legislation I shall speak n^ore fully in succeeding volumes. Here 
it will be sufficient to say that as its result, the king’s court 
acquired a^wide tJiriminal and civ^ jurisdiction, and wide powers 
of supervision over the conduct of all the local cour^and officials. 
In the Assizi^p of Clarendon^ and Northampt^m^ Henry II. 
asserted its exclusive jurisdiction over all seric^^fcrimes. In the 
ordinance of the Grand Assize ^ and the legislation establishing 
the petty ^assizes ^ he asserted itsijurisdiction over most disputes 
.relating to land held by free tenjre; and even if a dispute relat- 
ing to such land, or the services ipon which such land was held, 
was taken to a lord’s court, the lord could not exercise jurisdic- 
tion without the king’s writ.® Under the feudal system, which 
made landholding the basis of so many relations between man 
and man, this lurge jurisdiction over this class of cases meant 
the absorption by the king’s court of jurisdiction over all the 
most important civil pleas. By means of the procedure of the 
Exchequer he maintained a tigjit financial control over the 
sheriffs and other accountants to the crown ; ® and we shall see 
that by means of commissions issued to the itinerant justices he 
exercised a constant supervision over the whole conduct of local 
government.'^ • 

All this jurisdiction was exercised through the machinery of 
royal writs. But the fact that it ws/s thus exercised did not as 
yet hinder its capacity for expansion. “ As yet,” says Maitland, 
“ the king is no mere vendor, he is a manufacturer and can 
make goods to order; the day has not yet come when the ‘in- 
vention of new writs will be hampered by the claims of a parlia- 
ment; but* still in Glanvil’s day the officina justitice has already 
a considerable store of ready-made wares and English law is 
already taking the form of a commentary upon writs.”® Thus, 
as a result of the increase of^urisdictior! ^ the Curia^Regis and 
of the methods Ti^y which this jurisdiction is exercised, that 
forjnulary vjjit procedure, which is perhaps the most salient 
feature* of the full grown common law, is already taking shape. 
W^shall see that the existence of^this procedure will exercise a 


^ SeR Ch. 143. * Ibid 150. 

* Below 275, 327-329. * Below 275-276, 32%. 

Preterea sciendum quod secundum consuetudines regni nemo teneatur re- 
spondere in curia domini sui de aliquo libero tenemento suo sine precepto domin 
regis vel ejus capitalis justiciarii,*' Glanvil xii 25. 

• Above 43. ^ Below 49-51. 

^ P. and M. i 130 ; for the Register of Writs and its history 
iii c. 5. * 
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profound influence not only upon the subject matter <iff ihe law,* 
but also upon the evolution of the English judicial systeifll^ 

As the result of this expansion of jurisdiction file Curia Regis 
in Henry II.'s reign no longer confined its attention to great 
men and great causes. It was -a tribunal where all classes of 
causes were -tried. The king or his justices oryered cases to be 
heard there.‘t The privilege of being sued only in the Curia 
Regis was occi^-ionally granted to certain personil"* The popu: 
larity of the couK^^is attested by the fact that suitftrs paid mcJney 
to the king to have their cases tried there, and by the number of 
fines which litigants paid for Writs, for pleas, for trials for judg- 
ment, for expedition, or for d^.ay.® The Court itself began to 
keep plea rolls. The oldest fOlls which we possess come from 
Richard I.*s reign ; ® but these rolls appear to refer to still older 
rolls of He*iry II. *s reign. ^ We can see from these rolls that 
the most asual cases were cases concerning the ownership or 
possession of land. Personal actions were rpr&.® But we can 
see also that often the matter in dispute is small, and that the 
quantity of business done is great.® 

It is not hard to see the reasons for the popularity of the 
Curia Regis, In the first place, it could both compel the ap]pear- 
ance of the defendant and enforce its judgments with all the 
strength of the central government. In the second place, its 
methods of proS;d«i:wi.-tioth in civil and in criminal cases were 
superior to those of the Older courts. The facts at issue, in the 
trial of questions of ownership by the Grand Assize, or in the 
trial of questions of possession by the possessory assizes, were 
determined, n6t by battle, but by a species of jury ; and in 
criminal cases the presentment of a jury was found to be a much 
better method for the discovery and punishment of crime than 
any hitherto used.** In the third place, the fact thSt litigants 
could get from it writs ordering sheriffs or lords to hear cases 
was at any rate some security Aat the cases would be heard ; *‘^ 
and, if fh<,y were not; heard fairly^ the litigant was always at 

^ Vol. ii Bk. iii cc. 2, 3, 4, 5. * Below 53. , c - 

® Bigelow, Placita 176. ^ * . 

^ Ibid op. cit. 156, a writ of Stephen tq the abbot of Abingdon ; Madox i, ti6- 
Z19 ; Bracton f. 41 1 b, the Templars and Hospitallers and plures alii.'* 

^Bigelow, op. cit. 268, 269, 276, 277; Madox, Exchequer, chap, xii; the 
number of these payments, as Madox points out, explains cap. 40 of Magna Carta, 
** Null! vendemus, nulli negabimus aut differemus, rectum aut justiciam ; " as to 
this clause see iJelow 57-58. , 

* Select Pleas of the Crown (S.S.) vii, 'riii ; for these Rolls see vol. ii Bk. iii c. 2. 

^ Ibid xxvi, xxvii, note A ; The entry may refer to the 17th or the 27th year of 
Henry II. 

8 Select Civil Pleas (S.S.) xiii, xiv. r 
iauJ'-M^oi.’Cur. Reg. (Rcc. Com.) i, *. Below 327-330, 

Below 321-323. ** P. and M. i 137-138. 
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liberty jp %pply for further writs, or even to take the case oefore 
the itself. In the fourth place, litigants secured a tribunal 
which was staffed by the ablest lawyers of the day.^ 

^ *It % clear that the nuperous sessions of the court at which 
these cases were heard will tef^ to be composed entirely of 
^ official members ^ the Curia Re^ The knowledge needed for 
the proper working of the new methods of proce^re, and the 
growing numl^r of writs by which that proceA« was set and 
kept in motionywill tend more and more to beer, me the monopoly 
of the official ; and, as this formulary system of writs grows more 
complicated, the sessions of the £uria Regis at which ordinary 
Jitigation is disposed of will tenqrto fall apart from those larger 
meetings of the Curia at which questions of policy and important 
political cases are heard. But we have seen that the causes which 
will lead to a division of the Curia on these lines are not yet in 
being.^ In the twelfth centuiy the need for differentiation, which 
this large access^oj business was causing was met in the sphere 
of judicature as in the sphere of finance, by a new grouping of the 
official members of the Curia which foreshadows the development 
of distinct departments of government. As in the sphere of 
finance we get the growth of the Exchequer, so in the sphere of 
judicature we get firstly the growth of the practice of sending 
members of the Curia Regis round the countty to deal with 
certain specified business, and secondly thejjjfitiuiraon.of a special 
branch of the Curia Regis to deal withKJommon Pleas. These 
two departures are, as we shall now lee, the beginnings pf im- 
portant developments in the English judicial system. 

(i) The Itinerant Justices. • 

The practice of sending royal commissioners through the 
country on aoyal business began soon after the Norman Conquest. 
In earlier times the king himself journeyed over the country 
^administering justice. He did not cease to do so after the Con- 
quest But it is after the Con^fjpst that w^first meet wkR these 
delegates of the Cdria Regis. William I. sent them round the 
country to collect the evidence from which Domesday Book was 
compiled. V^e know from the Pipe roll of the Exchequer that 
Hen^^ I. sent them round the country on fiscal business.^ Even 
in Stephen’s reign justices travelled wer the country to hear the 
civil ancikcriminal pleas of the cro\;i^.^ It is probable that before 
Henry II.’s reign these commissions were not isAed either 

^ Vol. ii Bk. iii c. 2. * Above 41. 

^Stubbs, C.H. i 443 ; in X096, William II. sent Wakelin, Bishop of Winchester^ 
Randulph tht royal chaplain, and two others ^o Devonshire, Cornwall, a nd Exetei» 
“ad investiganda regalia placita,*’ Bigelow, op. «t. 60. "" 

* Ma^x, Exchequer i 146. 

VOL. I.— 4 
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frequently or regularly. Other expedients were^ aobmed for 
bringing the local into touch with the central governtneni^/ The 
king might direct a noble or the sheriff to try^a case iri |he 
county court, or before the courts of^several counties.^ ^ Some- / 
times the sheriffs themselves were royal justices in several 
counties.® ^ut the former exjifedient became fftsuffic^^nt to deal «; 
with the lar^'^mass of cases regularly heard in the Curia Regis ; 
and the latter X^-as liable to abuse. It led to usurpations of juris- 
diction ; and in V:'Q4 Richard I. forbade sheriffs to be justices in 
their own counties, or in any county of which they had been 
sheriffs since his accession to t^he throne.® What w^s /equired 
was th^ suprintendence of prijfessional justices free from local; 
bias acting as members of th^Curia Regis. This requirement 
seems to have been fulfilled by issuing commissions to a number 
of personsi'some of whom were members of the Curia Regis — a 
practice which, as we shall see, was continued for many centuries.^ 

It is from the reign of Henry 11 . that these ‘justices regularly 
travelled round the country. The assizes of Clarendon (ii66) 
and Northampton (1176) were enforced by them. They were in 
fact instructions to the itinerant justices. In 1176 eighteen 
justices were assigned to six circuits. In 1179, twenty-one 
justices were assigned to four circuits. From 1 1 76 onwards some 
part of the country was regularly visited by the itinerant justices.^ 
We can sec tftSff'":?* -Glanvil’s day the distinction between the 
Curia Regis and the itinerant justices is already well marked.® 

The commissions uncfer which the itinerant justices acted 
were very various. Under the assizes of Clarendon and North- 
aiyipton they*"heard criminal and civil pleas of the crown, and had 
in addition other duties which were administrative in character.^ 
They sometimes assisted in the fiscal business of the Exchequer 
by assessing the taxpayer.® In 1194 we have a set Of “ capitula 
placitorum Coronas Regis.” The justices were directed to hear 
all plqas pending before the Curia Regis. They were to enquire 
into es(S?eats, and ci^urches in ^h^ gift of the king ; into ward- 
ships, marriages, criminals, aids, usurers, wine sold contrary to 
the assize, and the property of deceased crusadei;5. They were 

1 Bigelow, op. cit. 4, 17, 33, 71, 200. * Stubbs, C.H. i 144. 

nullus vicecomes sit justitiarius in vicecomitatu suo, nec in comitatu 
' quern tenuerit post primam coronationem domini regis,** Sel. Ch. 2603 John had 
used the sheriffs as the instruments of ^iis tyranny, McKechnie, op. cit. 2d, 308, 310; 
hence § 24 of^Magna Carta, below 57. 

* P. and M. i 135 ; below 280. 

B Madox, Exchequer chap, iii § 10; Gcsta Henrici (R.S.) ii, Ixiii-Ixxiii. 

* Glanvil, viii 5, ** distinguendum est utrum concordia ilia facta fuerit in capital! 
curia dqnxini regis, an coram justitijs itinerantibus ; ** Select Pleas of the Crown 

— {*^;Sfxwwcxi. t 

^ Sel. Ch. Z43, 150. * Stubbs, C.H. i 656. 
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to hold JfMe" G/and Assize if the property was of the value of 
or undat. They were to tallage the towns and the demesnes of 
the J«n^ Thdjr were to enquire into the value of lands belonging 
%to the king as wardships o* escheats.^ In the justices who acted 
under these extensive commissioi^we can see the future justices 
»in Eyre.^ SometTSties they were cbmmissioned onlwto hear the 
possessory assizes; but generally, it would seen^ their chief 
business was tcihear both the pleas of the crowi^ind the posses- 
|pry«issizes.^ rn the justices whose chief or ''ifly function wab 
judicial work we can see the future judges of assize.^ 

It wquld seem that the frequency with which these com- 
tfiissions were issued was not alftogether popular. In* 1178, 
B^nedictus Abbas tells us, Henry I L learnt that the people were 
grieved by the number of justices.® In fact it might be incon- 
venient for a landowner who had land in many counties to be 
summoned before several groups of justices; and it is* possible 
that these groups* of justices, who were not all members of the 
Curia Regis, may have taken advantage of the fact that the king 
and his court were at a distance. At any rate the measure which 
Henry took to remedy the complaints which he heard was a 
measufe of centralization. In this measure we can discern the 
germ of the future court of Common Pleas. 

(ii) The Court of Common Pleas. » 

The following is the account whiclyiJenedictus Abbas gives 
us of the remedy which Henry “ by the counsel of the wise men 
of his realfn ” applied to the complaints which he Jiad heard of 
the number of the justices ; “ He selected five meft only, two 
clerks and three laymen, who were all of his own household. 
And he ordained that those five should hear all the suits of the 
realm, and ac^udicate upon them, and that they should not depart 
from the Curia Regis, but should remain there to hear men's 
suits; provided that if any que^ion arose among them which 
they could not solve^ it should lieceserved Tor the king’s Ifearing, 
and should be settled as it should seem good to him and the 
wiser^men of t^Jp realm.” ^ Henry did not intend to abolish the 

Ch. 258-263. ^Bclow 265-272. 

*P. and M. i 135 ; Select Pleas of the Crown (S.S.) xx, xxi. 

* Below 275-276. 

^**Itaqtw dominus rex moram faciens ir| Anglia quaesivit de justitiis quos in 
Anglia consutuerat, si bene et modeste tractaverunt homines regni ; ^ cum didi- 
cisset quod terra et homines terras nimis gravati essent ex tanta justitiarum multi- 
tudine, quia octo decim erant numero,’* he devised the remedy described below n. 6, 
Benedictus Abbas (R.S.) i 207. 

« “ Per consilium sapientium regni sui quinque tantum elegit, duos scilicet 
clericos et tres laicos, et erant omnes de privafti j^milia sua. £t statuit 
quinque audirent omnes clamores regni et rectum Acerent, et quod a curia regis non 
fecederent sed ibi ad audiendum clamores hominum remanerent ; ita ut si aliqua 



52 ORIGINS 

V. f 

practice of sending justices on circuit — as we hare '^s^ in the 
following year twenty-one judges were travelling round v 6 ^r cir- 
cuits.^ Probably what he meant to do was to relfcve the measure 
of business in the Curia Regis which <he hearing of the Common*' 
Pleas was causing, and to givjp- those of his subjects who brought 
their cases ^ere a more speedy trial. ^ ' 

We hav^^ere indications of a tendency to a division in the 
Curia Regis tS^vhich we can probably trace the c^rt of Common 
Bench or Comiivon Pleas. Shortly after 1178?^' Glanvirs •book 
mentions justices ** in banco residentes.” ^ Cases were removed 
to the court coram rege frodt the justices of the Ben^hr * Fines 
were levied sometimes coram rege, sometimes before the justicec 
of the Bench. Writs of summons were issued by the Bench apd 
amerciaments inflicted by it But as yet there is no clear division 
into distinct tribunals. In the reigns of Richard and John, when 
the king^ was absent, most of the judicial business seems to be 
done by the Bench. But when the king was present it is diffi- 
cult to distinguish the Bench from the court held coram rege. 
Both were in fact Curia Regis — divisions of the king’s court 
Whether the court will be ^ihe Bench or the court held coram 
rege would almost seem to depend on the accident of the king’s 
presence.* 

The rolls ^^f the Curia Regis tell us the same thing. There 
are not yet two^sll\of rolls — “coram rege ’’and “de banco” 
\ 

quaestib inter eos veniret, quae per eos ad iinem duci non posset, auditui regro 
praesentaretur, et sicut ei et sapientoribus regni placeret terminaretuf Benedictus 
Abbas (R.S.) i<i207-2o8; I think that Professor Adams, Origin of the English Con- 
^itution Z36-Z43, exaggerates the extent to which this court was regarded as a court 
quite distinct from the Curia Regis at its foundation ; no doubt it became quite . 
separate, and was practically a separate court in Bracton^s day, certainly when Fleta 
and Britton wrote, below zgb ; no doubt its competence was Jimited, and this 
helped it to become a distinct court at an early period ; but at first its competence 
was very vaguely limited ; thus Maitland points out that it certainly heard crown 
pleas in Z225, and probably also when Bracton wrote. Select Beas of the Crown 
(S.S.) and n. 3 ; and he points out that, during Henry’s minority, ** the justices 
of the bench seem to be«*he only pernia^nt professional justices that there are,*^ 
ibid xviii ; and see below 53 n. 4. * 

^ Above 50. 

^ Glanvil ii 6 ; viii z ; xi z. The ofiicial title of the judges of (be court of CJommon 
Pleas was the justices of our Lord th^King of the Bench ; ” the official title of 
the judges of the court of King's BenclT was ** the justices of our Lord (he King 
assigned to hold pleas before the King himself. 

’ In Z207 a fine was paid for removing an assize which was coram justitiariis in 
banco, coram rege, Madox, Exchequfr i ygo-ygz. e 

* In zsl^2 a plea to the jurisdiction of the Bench of a person privileged to be 
sued only before the king was overruled on the ground that the Bench was the 
king’s court, Abbrev. Placit. 32. Possibly the case of Gilbert de Plumpton (Z184) 
i^ows that the king was not always present in the court held coram rege, Bigelow, 
o p. cit.jt 33, 234 ; Pike, House of Lords 35 ; perhaps the capacity of the king to be 
-pfdCIRfbwing to his being in theSricinity, was coming to be the test, rather than 
his actual presence. Select Pleas of the Crown (S.S.) xiv, xv ; Madox, Exchequer I 

788-795- 
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rolls. ]!$ut it is possible to classify the cases on the rolls accord- 
ing a^^They were heard before the Bench or the king himself. 
Thei expressioil coram rege is used in the latter case ; the ex- 
•pressions coram justiciariis-tle banco or apud Westmonasterium 
in the former.^ ^ut the rolls show us that the Bench entertained 
•all classes of pleas'^-pleas of the crown as well as corr mon pleas.*^ 
The judges sat now in one division of the Curia ,^egis now in 
another.® Cas^ could be moved to one divisicp^*^from another 
at th% pleasure of the king or of the justices.^ 

In the institution of the itinerant justices, and of a separate 
bench of^'udges which did not si^ coram rege, we can see signs 
f)f a coming split in the Curia Regis. As Maitland puts it* “ The 
king's court of John's reign shows'no cleft, though it does show 
a well-marked line of cleavage.” ® We must not exaggerate the 
amount of division which has actually taken place ; but, on the 
other hand, we must not minimize the importance of tliis line of 
cleavage. Ipoking at it in the light of subsequent history we 
can see that it is significant for three main reasons. In the first 
place, we can see it in the germ of tribunals with a limited juris- 
diction as contrasted with a tribuna4 with large undifferentiated 
powers of government ; and we can see that the tribunals with 
this limited jurisdiction were mainly, though not solely, oc- 
cupied with judicial work.® In the second plac^ because these 
tribunals are mainly occupied with judiciaj^-wiftJfk begun by writs, 
they will soon begin to develop a techjfical procedure ; ^ and, as 
their work^ develops, they will develop not only procedural* rules 
but rules of law which will be common law because, like their 
jurisdiction, they will extend over the whole country. In tife 
third place the existence of tribunals occupied with judicial 
business, and conducting this business in accordance with 
technical procedural rules, will be bound sooner or later to exer- 
cise a powerful attractive influence upon the as yet undifferentiated 
Curia Regis. There will be a tendency fqr those session| ^f the 
court which deal with ordinary^ildicial cas«5 to approxtaiate to 
these judicial tribunals, and to diverge from those sessions of the 
courUwhich desl with matters of administration and state policy.® 

^ Mfeidox, Exchequer i 788, 789 ; Sele^ Pleas of the Crown (S.S.) xvi, xvii. 

“ Madox, Exchequer i 793. * 

Mn a case against the Prior of Christchurch in 1188 there were present not only 
the justices ^ut the justiciar, an earl, and varil>us barons, Pike, House of Lords 39. 

^ We may doubt whether a litigant had any reason to expect tAt an action 
begun before one division of the court would always continue to be before that 
division ; on the contrary there are entries which seem to show that the Justices of 
the Bench might give the parties a day before the king, and that the king might 
give them a day before the Justices,** Select Plgas of the Crown (S.S.) xvii. 

• ^Select Pleas of the Crown (S.S.) xvii. % 

• Baldwin, The King*8 Council 47-50. 

’ Ibid. * Below 205. 
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At the end of the twelfth century all these cdevel^ments c 
were as yet in the future ; and, before they could take efrefcjr, the 
peaceful and regular development of the Curia^ Regis c. was in- 
terrupted by the national uprising against the tyrannous abuse' 
by John of those large powers of the crown^, which his prede- 
cessors had^used to construct a centralized sy^cem of government ' 
and a comm^ law. The fruit of this national imrising was the 
Great Charteiy^vhich attempted to define the ronditions upon 
which the king must conduct his government. Some 5f its 
clauses naturally contained regulations which affected the cen- 
tralized system of judicature Vhich had been so rapidly expand- 
ing during the preceding half Jentury. With the effect of thes6" 
clauses I shall now deal. 

f 

III, Magna Carta and the Judicial System 

We shall see that the gaining of Magna* Car^a closes one 
period in the history of English law, and begins another. It 
closes the period during which the law is developed by the power 
of the crown alone, and it begins the period which will end in 
the establishment of a Parliament, with power to tak^ some 
share in the making and development of the law. Of the signi- 
ficance of the J^harter in the legal history of the thirteenth and 
later centtfries, al!ic? '^.^e effect of some of its clauses upon the 
development of the branl^es of law to which they relate, I shall 
speakMn the next two volumes.^ Here I shall deal onjy with its 
effects upon the growth of those centralized judicial institutions 
which I have just been describing, and upon the relations of 
those institutions to the local courts. 

We shall see that all classes united to secure the Charter — the 
official nobility who had made their careers in the king’s service 
no less than the older territorial magnates, the smaller as well as 
the larger landowners,^ the churchmen, and the merchants. It is 
because this union ef classes necessary to coerce the king 
that the Charter is by no means confined to voicing the aspira- 
tions of a reactionary feudalism. The great feudal nofaijility were 
the natural leaders of the natiyn ; and their grievances take a 
large place in the Charter. • But the clauses which aimed at re- 
storing feudal jurisdiction and fettering the activities of the new 
centralize^ machinery of justice are much fewer in nu&iber than 
the clauses which recognize and regulate this new machinery. I 
shall give some account firstly of the clauses of the Charter 
which recognize and regulate the new machinery of justice, and 

I For Magna Carta generall/and its place in our legal history see vol. ii Bk. iii 

c. 2. 
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secondly t^thp clauses which attempted to fetter it in the interests 
of feudalism. 

•(i)#The clauses r^^lating the new machinery of justice. 

^ ‘1 

The principal clauses relating to this topic are the fourteenth, 

I the seventeenth, tiup eighteenth, thtiitwenty-fourth, the thirty-sixth, 
and the fortieth. 

The fourte^th clause ^ provides that for the pyvtpcse of assess- 
ing •an aid, oAer than the three regular aid// or scutage, the 
archbishops, bishops, abbots, earls, and greater barons must be 
summoned by writ individual ly„*nd the other tenants in chief 
^must be summoned through the/ sheriff. This clause is really 
an appendage to clause twelve, which provided that such 
Sids and scutage were not to be imposed “nisi per commune 
consilium regni,” and was designed to define the jlersons who 
must be present if the king wished to obtain this “icommune 
consilium regni.^*^ The clause was dropped in subsequent 
reissues of flie Charter ; and it may, at first sight, seem to have 
little to do with the judicial system. But I think it is the first 
official recognition of the fact that jthe smaller official gatherings 
of the Curia Regis were something different from the larger 
gatherings which gave the king the ‘‘ consilium regni — the advice 
of the kingdom on questions of policy.^ At any rate it is clear 
that this distinction gradually gains in prom^vvtt.cfe in Henry III.^s 
reign.'^ It is a distinction which wil^ 'cend to differentiate the 
larger body which controls the work Of legislation and adminis- 
tration, ftom the body of officials which actually does the ad- 
ministrative and judicial work of the state. With "'the growtl\of 

^ “ £t ad habendum pommune consilium regni, de auxilio assidendo aliter quam 
in tribus casibus praedictis, vel de scutagio assidendo, summoneri faciemus archi- 
episcopos, episiopos, abbates, comites, et majores baron es,sigillatim per literas nostras; 
et praeterea faciemus summoneri in generali, per viceomites et ballivos nostros, omnes 
illos qui de nobis tenent in capite.” Note that the tenants in chief summoned 
• through the sheriff according to this clause might include persons classed as barons 
and assessed to the relief of a baron under § 2, Rouud, Barons and Knij^ilts in the 
Great Charter, Magna Qarta Commem^sftion Essays 46seqq. • 

McKechnie, Magna Carta 130, 248. 

® Adams, Origin of the English Constitution 202, points out that in the twelfth 
century the chrcdKclers use the terms “ magnum ** or “ generale ’* if they wish to 
denote a large meeting of the Curia. % 

^Adams points out, loc. cit., that in the reign of Henry HI. the references to 
these large assemblies are much more numerdus ; for a meeting of 1242, in which 
the Council refused the king’s demands for an aid on the ground that some of them 
had not bdbn summoned according to the^enor of Magna Carta,” see McKechnie, 
op. cit. 255 ; and it is clear that Bracton distinguishes the competendb of the ordin- 
ary professional judges to apply the law, from the work of larger assemblies which 
could settle wholly unprecedented cases-— “Si autem aliqua nova et inconsueta 
emerserint, et quee prius usitata non fuerint in regno, si tamen similia evenerint, per 
simile judicentur, cum bona sit occasio a siijjilibus procedere ad similia. Si autem 
talia nunquam prius evenerint, et obscurum, mt difficile sit eorum juQittSni'j^^mft. 
ponantur judicia in respectum usque ad magnam curiam, ut ibi per consilium 
curias terminentur,” f. i b. 
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an opposition to the king and with the gradual de;ve]!6j(>laent of 
this larger body into a Parliament, it will, at the end of tin thir- 
teenth century, fall apart from the smaller official €uria of 
royal advisers.^ But we shall see thattft will be some time tefore 
this smaller official Curia separates into a Council and a Court 
of King’s Bmch.* ^ I** , 

The seventeenth clause provides that “ Common Pleas shall 
not follow ouri^urt, but shall be held in some^ertain place.® 
We have seen ut;it a division of the Curia Regis had, dmlng 
Richard L’s and John’s reigns, become distinct from the court 
held coram rege.^ It is cleaV that this division wa^s , largely, 
though*not solely, occupied wi|h the hearing of common pleas, < 
and^ that it did not follow the king — in fact it was generally 
stationary at Westminster.® This clause of the charter made it 
legally necessary that it should be a stationary court. The fact 
that it did not follow the king in his progresses emphasized its 
character as a purely judicial court ; and wedsfiall i^ee that the 
existence of this purely judicial court, acting in accordance with 
fixed rules of procedure, will exercise some influence in separat- 
ing the purely judicial from the administrative sides of the Curia 
Regis which is still held coram rege.® This clausef had 
thus emphasized the need for a stationary central court for 
common pleas : the eighteenth emphasized the need for the local 
administration by delegates from the Curia Regis in 

the case of certain of the^. common pleas. It provided that the 
three possessory assizes of novel dissesin, mort d’ancestor, and 
darrein preseptment should be tried in the counties where the 
caaes arose ; and that they should be taken in each county four 
times a year by two justices, assisted by (our knights of the 
county appointed by the county. It is clear that this clause is 
the strongest possible testimony to the success of 'Henry II.’s 
reforms. No doubt these assizes took business from the feudal 
courts ^but so far were the borons from wishing to see them < 
abolished* that they demanded thdM* frequent /session. With the 
subsequent history of these Justices of Assize I shall dealjn a 
later chapter.® 

^ Below 351-352, 356-360. • * Below 209-211. 

® “ Communia placita non sequantur curiam nostrum sed teneantur in aliquo 
certoloco.** . ^ 

JAtove5^ S3, »AMve 53. "Below *03. 

** Rccogniciones de noya'disseisina, de morte antecessoris, et de ultima pre- 
sentacione, non capiantur nisi in suis comitatibus et hoc modo ; nos, vel si extra 
regnum fuerimus, capitalis justiciarius noster, mittemus duos justiciarios per un- 
umquemque comitatum per quatuor vices in anno, qui, cum quatuor militibus 
i^^milglilwliacomitatus electis per c^iAitum, capiant in comitatu et in die et loco 
comitatus assisas predictas ; ’ for ftiese possessory assizes see below 275-276, 320. 

® Below 275-283. 
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• I ^ 

The* twenty-fourth and the thirty-sixth clauses show that 
Henrjl»II/s reforms in the sphere of crown pleas had been as suc- 
ces^hl as his riforms in the sphere of civil pleas. 

» The twenty-fourth claufe provides that “no sheriff, constable, 
coroners, or others of our bailiffs shall hold pleas of our Crown.** ^ 

» In the past the {Jiactice of allow^g sheriffs to hold, i.e. to try, 
pleas of the crown had been found to lead to f^reat abuses. 
Under Heniy sji. this power had generally been ij6nfined to the 
king^s justices f but John had reverted to thS older practice. 
This clause of the Charter fixed the law for the future. Hence- 
forth th§ sheriffs criminal jurisdittion was confined to the trial 
gnf petty criminal offences in thi^ tourn,^ and to securing the 
€ypearance before the itinerant justices of those accused of more 
serious crimes.* The thirty-sixth clause provides that “ nothing 
shall for the future be given or taken for the writ of enquiry con- 
cerning life or limb, but it shall be given without payment and 
not denied.*^* The bearing of this clause upon Henry’s reforms 
in the criminal law requires a few words of explanation. We 
shall see that in 1215 there were two methods of beginning a 
criminal proceeding. There was Jthe older method of appeal, 
whiclf was brought by a private accuser, and was generally tried 
by battle ; and there was the newer method of indictment which 
was brought by the king upon the presentment of a jury.* The 
appeal was open to grave abuses, the chief^cfi wAich avas that it 
was often brought simply to gratify ij^jv^nge. To remedy this 
Henry II. had invented a writ “de odio et atia.** By mqans of 
this writ* a person thus appealed could submit ^the question 
whether he had been appealed “ from hatred and mfllice ** to tjie 
verdict of recognitors. If they found that he had been appealed 
from these motives the appeal was quashed. It thus gave a 
defendant sf chance of avoiding trial by battle if accused of a 
criminal offence, just as the Grand Assize gave him a chance of 
•avoiding trial by battle if sue^ by a writ of right* Tljis writ 
came to be k meaqp by which il person accgsed either ^?the suit 
of th^ king or at the suit of a private accuser could get release 
on t>ail.J Bogause it thus protected liberty it may be regarded 
as one of the precursors of the ^mous writ of Habeas Corpus.* 

The fortieth clause provides that right and justice shall not 

Nifflus vicecomes, constabularius, cof onatores, vel alii ballivi nostri, teneant 
placita coronae nostrse.*' ^ 

^ Below 76-81. 

® Assiee of Clarendon §§ 6, 17, i8 ; cf. McKechnie, op. cit. 309 ; below 77. 

* ** Nichil detur vel capiatur de cetero pro brevi inquisicionis de vita vel membris, 
8ed gratis concedatur et non negetur.” # 

• Vol. ii Bk iii cc. 3 and 4. V Below 328. 

’Bk.ivPt.n.c.6§3. "IWd- 
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be sol^ or denied or delayed.^ This clause again^illu^>ates the ^ 
fact that royal justice was popular. The complaint is ttalt it is 
too dear or that it is not forthcoming. The Clause did, not 
wholly stop the evils of which it complained, as later Farlia-' 
mentary petitions show.^ But probably it did something to 
cheapen justice, and to stop ^he abuses whicil were,rampant in* 
John’s reigrk Madox says,^ “ Though fines for writs and pro- 
cess of law n^many cases were always a partf of the crown 
revenue, and constantly paid. ... Yet, if^my observlition 
does not fail me, the fines which were paid for writs and process 
of law, were more moderate i. . . than they used to ,bfi before ; 
and, L think, the actual denul of right, and the stopping of 
delaying of it, which before, ufon paying of money or fines us^d 
to be practised, were . . . quite taken away, or by degrees 
brought irt'co disuse.” 

(2) The clauses which attempted to fetter tjie new machinery 
of Justice. • 9 

The only two clauses in which we can see such an attempt 
are the thirty-fourth and the thirty-ninth. 

The thirty- fourth clause provides that “the writ which is 
called Praecipe shall not for the future be issued to anyone con- 
cerning any tenement whereby a free man may lose his court.” ^ 
We have spen thafcjh^ Barons did not object to the assumption 
by the Curia Regisol^.j^isdiction over questions of possession,® 
They did object to this a^umption of jurisdiction in cases where 
the ownership of land was in dispute. By means oV the writ 
PrcBcipe^' addressed to the sheriff the king ignored the feudal 
court of the lord, and brought these cases before his court. The 
Barons demanded that this practice should cease, and that such 
cases should be tried by writ of right in the lord’s ctourt." This 
form of writ Prcecipe therefore ceased to be issued, and tenants 
were obliged to bring writs of right in the courts of their lords.®* 
But seigniorial justice* was so qJE^iously inferior to royal justice 
that as early as 1258 the nation “ no longer demanded protection 
for seigniorial courts.” It asked rather that “tjje royal court 
should be endowed with yet new and anti-feudal powers.” ® 
Under these circumstances it is not surprising to find that, tMbugh 

^ “ NulH vendemus, nulli negabimus, aut difTeremus rectum aut ju8(jjciam.” 

® Stubbs, jp.H. ii 636-637 ; cf. McKechnie, op. cit. 397-398. 

’Exchequer i 455. 

*** Breve quod yocatur Precipe de cetero non fiat alicui de aliquo tenemento 
unde liber homo amittere possit curiam suam.*’ 

’Above 56. 

* this writ see App. V ; and fv an account of these writs sec vol. iii c. i § i. 

•-■^^HaiBand, Forms of Action 3/7-3 18. 

’Vol. iii c. z § I. ’ P. and M. i 182, n. a. 



NEW MACkiNERY OS’ JUSTICE 59 

the fulf fefFecJt was given to this clause,^ before a century had 
elapsed ^ means were found to evade its operation. Of the 
teqhnicj^al metllods by which this result was secured I shall speak 
more at length in a subse^juent volume.® 

The thirty-ninth clause is perhaps the most famous clause of 
the Charter. It^^)rovides that, ‘’^No freeman shall be taken or/ 
and imprisoned, or disseised, or exiled, or in any V9ay destroyed, 
nor will we ga upon him nor will we send upon >l 5 im, except by 
the^lawful judgment of his peers or/and by ther&w of the land.” * 
Of the important constitutional doctrines that have been read 
into th4s plause, and of the larg^^ effects which this manner of 
i interpreting it have had on English constitutional history^ I shall 
^peak later.® Here I shall only deal with it in relation to the 
judicial system, and attempt to ascertain the meaning which its 
framers attached to it. • 

Upon some points all the commentators are agreed. It is 
quite clear Jthat^We words “ ibimus ” and “ mittemus ” do not, as 
Coke supposed,® 'refer to legal process. As Mr. McKechnie says, 
they were aimed at the use of brute force. It is also clear that 
the words “judicium parium ” do^iot refer to trial by jury. A 
trial^y a royal judge and a body of recognitors who found the 
facts was exactly what the barons did not want. What they did 
want was firstly a tribunal of the old type in which all the suitors 
were judges both of law and fact,® and .^noudly at tribunal in 
which they would not be judged by^ixieir inferiors.® Some of 

^ See fhe Eyre of Kent (S.S.) ii 86-87 for a case in which it was applied. 

^Hengham, a judge of Edward I.’s reign (vol. ii c. 4) says, in his tract called 
Magna c. 3, " Parvum seu nullum dominis curiarum in hujismodf placitis ten^dis 
proficuum ascribitur.** 

* Vol. iii c. i § I. • 

^ " Nullu| liber homo capiatur vel imprisonetur, aut disseisiatur aut utlagetur, 
aut exuletur, aut aliquo modo destruatur, nec super eum ibimus nec super eum 
mittemus, nisi per legale judicium parium vel per legum terrze.” 

^ Vol. ii Bk. iii c. 2. 

* “ No man shall be condemned at the king’s suit, either before the j^ing in his 
bench, where the pleas are coram reg^%nd so are tSie words, nec super^eum ibimtis^ 
to be understood) nor before any othn commissionePor judge whattfoever, and so 
are the words, nec super eum mittemus to be understood,” Second Instit. 46. 

cit, 3^5-386; cf. the uses of these words collected by Harcourt, His 
Grace the Steward and Trial of Peers 243-244. 

sP P. and M. i 152 n. 2 ; Pike, H^use of Lords 169-170 ; McKechnie op. cit. 
377-379 ; Harcourt, op. cit. chap, vii ; AdamP, Origin of the English Constitution 
268-269 ; Select pleas in Manorial Courts (S.S.) Ixv-lxvii ; for the procedure in these 
courts above 10, ix. ^ 

’McKechnie, op. cit. 377-379; Harcourt, op. cit. 205,225-228; as Harcourt 
says, ibid at p. 225, " The term peer was at this period a very comnfbn word used to 
describe many different things ; it was by no means a technical word. ... It was 
still primarily used to designate co-vassalship pure and simple without restriction as 
to rank or condition. Even the villein who purchased land was said by one writer 
to have for his peers the other tenants of the lord of his fee.” Professor Pollard, 
Evolution of Parliament 91-92, apparently mA:es the "judicium parium ’^mfiarf-'ihe 
doom or judgment of the peers — i.e. it refers not to a mode of trial, but to the 
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them did not consider that the'royal judges,^ none q{ would 
have considered that a body of recognitors, were their pecll^.* It 
is in this respect that the clause is reactionary. ^ But, Ijke /;he 
thirty-fourth clause, it has only had ^ very limited and partial ' 
effect We shall see that, when the term ** peer’' had acquired 
its modern technical meaning, ft secured to “ ^eers ” accused of 
treason or fdony the right, v/hen Parliament is sitting, to be 
tried by the wWe House of Lords, and the righ# when Parlia- 
ment is not sitti\( to be tried by a jury of peers in the court of 
the Lord High Steward.^ But we shall see also that even the 
trial before the whole Houseiof Lords is not quitertfre same 
thing as the “judicium” wl^ch the framers of the Charter ^ 
intended,^ and that the trial in the court of the Lord Higlj 
Steward is wholly different® 

The tw® chief points upon which the commentators are not 
agreed arc firstly the meaning of the phrase “ per legem terrae,” 
and secondly the meaning of “ vel ” in the phviSe “ jjer judicium 
parium vel per legem terrae.*’ To some extent these two points 
are connected, so that they can conveniently be considered to- 
gether. , 

According to one view “lex terrae” refers, not to the** law 
of the land, but to a trial by battle, ordeal, or compurgation.® 
The “ lex ” means the test by which the contentions of the 
parties werer tried 7'«mi^here is no doubt that the word is often 
used in this sense. AiSfibi^ding to this view the barons ask for a 
trial before their peers who will adjudicate upon the “ lex” to be 
adopted to decide the case. If we adopt this interpretation it 
is jiuite cleai**that the word “vel” must mean “and”. The 

resolution of the peers ; but it is not likely that the framerb of the Charter should 
have used this semi-technical phrase in this wholly new way. 

^ Adams, op. cit. 269-272 ; cf. the famous passage in the chroni< 3 e of Matthew 
Paris (R.S.) iii 251 where he relates that, in 1233, in answer to complaints that 
persons had been condemned without judgment of peers, ** Petrus Wintoniensis 
episcopus dixit, quod non sunt pares in Anglia sicut in regno Francorum; unde 
licet regi^4nglorum per justitiarios, quo/^onstituerit quos libet de regno reos 
proscribere dL mediante judlcio condemna^ ; this shoves that the distinction 
between royal judges and peers was beginning to be perceived, Harcourt, op. cit. 
277-278; it would certainly have been difficult to disprove the st^ement^ that the 
royal justices were entitled to judge— their courts had been regarded in the past as 
curise regie, above 35; and for a long ti#ie the amercements of peers w]|.tch, 
bv § 2Z of Magna Carta must be assessed by peers, were, in accordance with this 
clause, assessed by the barons of the Exchequer, Bracton f. xi6 b; Pike, House of 
Lords 254-258 ; McKechnie, op. cit. 2971298 ; for a similar controversy ip France 
see Harcourt, op. cit. 272-274. * 

3 P. and Mri 152 n. 2. ’Below 385-390. 

* Pike, House of Lords, 174 ; below 389. ’ Below 389-390. 

’Selden, Notes on Fortescue De Laudibus c. 26; Bigelow, History of Pro- 
cedure 155, n. 3 ; McKechnie, op. cit. 379; for a good summary of the discussion 
see Mcllwajn , Due Process of Law in Ategna Carta Col. Law Rev. xiv 44-51. 

^^"KUBUSSf Origin of the English ^constitutions 268 ; cf. instances Harcourt, op. 
cit. $t32, n. z and 2 ; Mcllwain, op. cit. 45. 
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^‘judiciwli'* a^nd the “W* 
plemcntaiy to one another. 


are not alternatives : they afe com- 
It is quite clear also that the clause is 
wly^lly reacticfiary, and has no sort of constitutional significance. 

According to the othyr view the term “ lex terrae ” means 
simply the law of the land ; ^ and, here again, there is no doubt 
that the wprd “ itlx ** often beara this meaning.^ If this inter- 
pretation is correct, the barons ah asking for a trial by peers, 
and that no violence be done to themselves or their possessions 
except, as CoKe phrases it, “ by due process -l?f law ; ” and in 
that case, it would seem that the word “ vel ” may equally well 
be tran^lajied “and** or “or.*’ 'jThe word is, as Maitland sug- 

^ gests, in much the same position hs the 




of our mcA-cantile 


or 


documents.^ It is also clear that this interpretation deprives the 
clause of some of its reactionary effect, and restores tb it some of 
its constitutional significance. It is in substance a demand that no 
violence be^offefed to person or property without legal warrant. 

It cannot be said that either view has been proved to be 
correct. In fact both interpretations are possible. On the 
whole I incline to the latter for thp two following reasons,* 

A the first place I think that it makes better sense. It 
would seem to be clear that there might be circumstances in 
which a man might lawfully be “ taken or imprisoned or disseised 
or exiled ” otherwise than by a judicium parium. As Mr. 
Mcllwain has pointed out, he might, -be disseised as the result 
of a verdict in an assize of novel disseisin. Clearly that; would 
be a disseisin lawfully effected but it would not be effected by a 
judicium parium.® Therefore unless we give to tHcf 'phrase “per 
legem terrae” the^ meaning of “due process of law,” we make 


^ Coke, 9 bcond Instit. 50, 51 ; Harcourt, op. cit. 228>233 ; Adams, op. cit. 
262 seqq. ; Mcllwain, Col. Law. Rev. xiv 44*5 1. 

‘ For a good collection of instances see Harcourt, op. cit. 229-231 ; a good in- 
stance of the use of the term *Mex ’* in the two different senses in the same sentence 
is to be found in Glanvil xiv 2, ** NoV splet juxta Wegem terrae aliqui| ^er legem 
apparentem se purgarei” cited Mcllwmif, op. cit. xiv f6-47. * 

J P. and M. i 152 n. 2 ; I think that Harcourt is right when he says, “ The 
Charter treats jt^gment of peers and the law of the land as to a great extent con- 
vertible terms, a large area was covered by both but their boundaries were by no 
me^s ouite conterminous,” op. cit. ?2%. 

This view is taken both by Professor Vinogradoff , Magna Carta Commemora- 
tion Essays, 83-85 ; and by Professor Powicke, ibid 9B-107, whose reasons seem to 
me to b& conclusive. 

'^CoT. Law. Rev. xiv 48; as ProfeAor Powicke says, Magna Carta Com- 
memoration Essays 102, a contemporary change in Norman proc%dure illustrate 
clearly enough this distinction between judicium parium and lex terrae. Phillip 
Augustus took the trial of ducal pleas from the justices, and gave it to local men, 
i.e. he instituted a judicium parium ; but ** The procedure of the court and the law 
enforced by the court were not affected by^he change ; the lex terrae was observed 
both before and after ; but henceforward a \id\ according to law would la Nor- 
mandy involve a judicium parium. In England this was not necessarily the case.” 
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fr f f*' 

the bar&ns assert the illegality of a procedure^ whjch^ln- clause 
eighteen they had recognized as legal. And other similar in- 
stances can be given — thus the lex terrae might necessitate a 
trial by battle ; or if a person were appealed or indicted, and 
proper proceedings were taken in the county court, justify an 
outlawry with all its consequeijces.^ As Harcijfart says, “There 
is not the sn^allest doubt thai/ prior to the Charter (and subse- 
quently) judgment was not a condition precedent to the arrest 
and imprisonment of a felon caught flagrante (felicto; on^the 
contrary, the law of the land, no less than the most elementary 
principles of justice required that such persons shoijld^, be in* 
stantly ^captured and secured.^ Coke too points out that, “if a > 
nobleman be indicted, and cannot be found, process of outlawr}^ 
shall be awarded against him per legem terrce, and he shall be 
outlawed p^r judicium Coronatorumy but he shall be tried per 
judicium pfirium suorum^ when he appears and pleads to issue/* ® 
No doubt, as a rule, infringements of personal Jfoerty and rights 
of property must be preceded by a judicium parium, and that 
judicium will make the acts done under it acts done by due 
process of law. But it is conceivable that such acts might be 
lawful though not done per judicium parium. I think thaf’c the 
barons had these facts in their mind ; and that that is why they 
used the word “ vel ** which according to the circumstances may 
be construe^ either as “ and'* or as “ or.** 

Secondly, I think'''t(l»^the weight of contemporary exposi- 
tion is in favour of this view. In May 1215 John made a pro- 
posal to the barons in which he promised that he would not 
take or dissekb them or their men, and that he would not go 
up6n them by force or arms, “ nisi per legem regni nostri, vel 
per judicium parium suorum in curia nostra.** Here the phrase 
“ per legem regni ** can only mean due process of Idw. More- 
over it would appear from the Bull in which the Pope absolved 
John from his oath to observe the Charter, and from his letter 
to the borons of the same date, , 4 f^at he understood the clause 
in this sense.® In tha^ letter the phrase “ per legem terrae/* is 
expanded into “secundum consuetudines et leges r^ni.**® 

^ Powicke, op. cit. 106-X07. 

^ Op. cit. 223-224 ; also he points out, ibid 220, that § 9 of the Charter ** fully 
reco^izes the right of the king or his bailiffs to disseize a debtor of his lands when 
his chattels are insufficient.*’ ^ # 

* Second Instit. 49. 

< Quod n& eos nec homines suos capiemus nec disseisiemus nec super eos per 
vim vel per arma ibimus nisi per legem regni nostri vel per judicium parium suorum 
in curia nostra,” Rymer (Ed. i8z6) i 128, cited Mcllwain, Col. Law. Rev. xiv 39. 

^ Adams, Origin of the English Constitution 267. 

* ” Pry ertim cum in causa ipsa ik)s judices et executores feceritis ; ebdem 
Reger pfUr'stlo, in curia sua, vobis, p 4 f pares vestros secundum consuetudines et 
leges regni, justitiae plenitudinem exhibere,” Rymer i 136, cited Adams loc. cit. 
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For tbSse reasbns, then, I think that this famous clause is 
^ only ig part reactionary, and only in part refers specially to 
the judicial system. It has, I think, a very considerable constitu- 
Jiional sljgnificance because it does lay down the principle that 
liberty and property are nol to be interfered with without “due 
^process of law.” •JVe shall see that the fact that it was inter- 
preted in this way in the fourteentl century gave it a very con- 
siderable bearing upon the evolution of the judicial system at a 
later ^tage in iW history. Parliament and the common lawyers 
interpreted it as meaning “ due plocess of the common law ; ” 
and they used it with some effectjagainst the rival jurisdictions 
gfthe colincil and the Chancery.^ ^ ^ 

All this is as yet in the future. If we return to the beginning 
of the thirteenth century, and take our stand in 1215, we can see 
that the Great Charter has made it clear that thei future of 
English law is with royal justice, and that therefore t^ere will 
be a law commomto the whole of England. But before I describe 
the developnfent an& organization of the courts which administered 
this royal justice, I must first trace the history of the decay of 
those local courts which this royal justice superseded, and of the 
rise, the nineteenth century, of a wholly new system of local 
courts. 

^ Below 464, 487; Professor Powicke, Magna Carta Commemoration Essays 
no seqq. clearly brings out the constitutional significance of the claus*b both for the 
men of 1215 and for the law of the future. ’ 



CHAPTER II 

THE DECLINE OF THE. OLD LOCAL COURTS AnD 

THE RISE OF THE jSEW COUNTY COURTS 

' * 

D uring the thirteenth* century the central courts were 
beginning to analyse and distinguish the different principles 
up 9 p which the local courts exercised their jurisdiction. 
The distinctions drawn by these central courts will become clearer 
as the principles of the common law become mor^ settled ; but, by 
the end of Edward’s I.’s reign, they are sufficiently olearly drawn 
to enable us to distinguish four main groups of local courts. 
Firstly there are the communal courts. They are the courts of the 
Anglo-Saxon communities— !-the courts of the shire aii.d the 
hundred ; but the officials who hold these courts are royal, 
officials. We shall see, therefore, that in respect of some parts 
of their jurisdiction they act as the representatives of these old 
communities, and tha^^ respect of other parts of their juris- 
diction they act as diim agents of the king.^ We shall see 
also that the distinction drawn between the two ^capacities 
in which tbi^e courts act is one of the roots of the technical 
division into courts of record and courts not of record.^ Secondly 
there are the courts held by private persons by virtue of some 
franchise granted by the crown. We shall see tlyit the Quo 
Warranto enquiries of Edward l.’s reign resulted in laying down 
the principle that these franchises can 'exist only by virtue of 
royal ^gjant or by prescription.^ Thirdly there are the feudaf 
courts. They depend upon the*^inciple that the lord of tenants 
can hold a court for his tenants merely because they ate his 
tenants. A lord of tenants will also often hav6 a franchhie or 
franchises by virtue of which he^ exercises a wider jurisdiction 
but because his purely feudal jurisdiction does not depend upon 
a special grant from the crowf it is, in theory at any ra^e, clearly 
distinguislrable from the jurisdiction which he exercises as the 
lord of a franchise. Fourthly there are the manorial courts. We 
shall see that the term manor gradually acquires a new technical 
meaning ; and that, while i( continues to denote certain pro- 

* Below 71-72, 78-79. "'^ol. V Bk. iv Ft. I. c. 4. ’Below 88-89. 
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prietar)^ ifights over land,^ it gradually comes to connote also 
certain jurisdictional rights over the tenants of that land.^ 

We have s%en that, in the past, many of these courts were, 
like th? Curia Regis, very,much more than law courts. They 
were courts in which administrative as well as judicial work was 
done.® Many oPjhem continued (^o be courts of this character 
long after the purely judicial courA of common law had split off 
from the Curia^ Regis. For many centuries some of them will 
continue to pla^ an important part in the local government of 
the country ; and we shall meet kem again in this capacity in 
later Books of this history.^ Here I shall deal with them chiefly 
^from the point of view of their judicial functions, and of their 
place in the judicial system. I shall describe them from this 
|Jbint of view under the following three heads : the Communal 
Courts ; the Franchise Courts ; and the Feudal and Manorial 
Courts. • 

We shall see»tliat, though many of these courts have had a 
long life, and though some still exist to-day, yet their history has 
been in the main a history of decline and decadence. By the 
end of the mediaeval period all the Jitigation of the country large 
and sJinall was being attracted to the central courts of law and 
equity ; and, before the end of the eighteenth century, the want 
of efficient local courts in which small cases could be quickly and 
cheaply tried was keenly felt. But it was not till the middle of 
the nineteenth century that this want ../as supplied by the crea- 
tion of the New County Courts. Having traced the history of 
the decline of the older local courts in the first three sections of 
this chapter, I shall say something of the rise of theSS new local 
tribunals in a fourth and last section. 

t 

• 1 . The Communal Courts 

• This group of courts falls into two main divisions (j.) the 
Sheriff and his courts, and (2) jUp Coronet^nd his court* 

(i^ The Sheriff and his Courts. 

(Q The Sheriff. ^ 

The immediate result of the large jurisdiction assumed by 
the Curi;^ Regis was an increase intthe power of the sheriff. As 
a royal delegate in close touch with the central gl^^ernment, 
sometimes a holder of one of the important offices in the king's 
court, and often a great tenant in chief,® he grew in importance 

^ Above 23-24, 28-30. * Below i8o\8i. ® Above 7, 8. 

* Vol. iv Bk. iv Pt. I, c. 1. ®E.H.R. xxxiii 150-153. 

VOL. I.-5 
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with the growth of royal power, until he Ibecai/ie the rUev of the 
county. He was responsible for its revenue, for its military 
force, for its police, for its gaols, for its courtf), for the due 
execution of writs and other orders afldressed to him b/ all the 
central courts and by the quarter sessions. But most of these 
powers have gradually been taken away from fhim. Though he 
long continued to be the fii^ t man in the county, and superior 
in rank to any nobleman thei)»Mn during his office,** ^ though to 
his office there still clings much of the prestige that belonged to 
it in days in which he ruled thk county as the chief representative 
of the king, it now gives hirn very little substantial authority. 

“ The rwhole history of English justice and police,** ^ Maitland,, 
has truly said, “ might be brought under this rubric, ‘ The De- 
cline and Fall of the Sheriff.* ** " 

But iot the control exercised by the Norman kings, the office 
of sheriff might have become hereditary ; ® and, if that had 
happened, the sheriff, instead of becoming a useful official, would 
have degenerated into a dangerous potentate.^ Sheriffdoms in 
fee are contemplated as existing in a statute of 1300;^ and in 
the case of the county of We/5tmorland the office was hereditary 
till 1850.^* But hereditary sheriffdoms were never numerous; 
and, by Stephen’s reign, life tenure of the office was uncommon.^ 
Another danger had been surmounted by the beginning of the 
fourteenth, century. In 1300 it had been provided that the 
sheriff should be ele?te^ by the county.® If this statute had 
remaiped unrepealed the office would have been of much less 
value to the king, and would probably have fallen a ptey to the 
larger lanflliwners who would have exploited it in their own 
interests. Fortunately a perception of these consequences caused 
its speedy repeal. In 131S, in consequence of a complaint that 
these elected sheriffs were " insufficient,” it was enacted by the 
statute of Lincoln that sheriffs should be appointed by the 

t> ^ 

^Bl. Comm, i 332; this 'statement mrepeated in the 1914 Ed. of Stephen’s 
Comm, ii 721, but it is not#a that since ig^ the lord-lieutenant takes precedence of 
the sheriff. » 

^Justice and Police 69. 

> After the Conquest the duration of the tenure of the offic^is uncertain f but a 
number of sheriffs held office for life, KH.R. xxxiii 149, 150; and a few were 
hereditary, ibid 154- ^SS* r 

4 So efficient was the control of the Norman kings that Mr. Morris says with 
some truth that, “ By the early years of the twelfth century the long process of re- 
ducing the sheriff’s power was already under weigh,” E.H.R. xxxiii 174V 

I’ 28 Edward I. c. 8, ** The king hath granted unto his people that th^ shall 
have the election of their sheriff in every shire (where the shrivalty is not of fee) if 
they list.** 

* Webb, Local Government, the Parish and the County 288 n. z ; cf. P. and M. 
i 519 ; for other instances of hereditary or quasi-hereditary sheriffs in Edward II.’s 
reign see Tout, Edward II. 101 nf 2. 

’ E.H.R. xxxiii I 54 -I 55 » Edward I. c. 8. 
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ChanceMor, T/easurer, Barons of the Exchequer, and the justices ; 
that they should have land within the shire ; and that stewards 
or.baiyfe of §reat lords should be ineligible.^ It was provided 
in 1 340 that the office should only be held for one year,^ and 
in 1377 that three years must elapse before the same person was 
reappointed.® T 1 i% Sheriffs Act c€ 1887 in substance reinacted 
the provisions of these mediaevalfstatutes, with only such modi- 
fications as wefe rendered neceslary by the changes in courts 
and* officials made by such stawtes as the Judicature Acts.^ 
Thus, at the present day, the shJriff is appointed by the advice 
of substantially the same officials’as are specified in the statute 
>of 1315 ; ® but it appears that in practice the list of three* names 
oresented by these officials to the king on the morrow of St. 
Martin’s ® is made up by the judges on their summer circuits." 
Like other mediaeval offices the person nominated was and is 
compelled to serve, and to serve without payment.’ When 
appointed wdfe responsible for the appointment of an under- 
sheriff, of bailiffs of the hundreds, and of other officials necessary 
for the government of the county.® For their misdeeds he could 
be made personally liable ; and it was for this reason that he 
was Aquired to be a landowner. A man of substance was re- 
quired who could “ answer ” both the king and the subject.^^ 

Between the thirteenth and the nineteenth centuries the large 
powers which the sheriff once exercised , have gradually been 
taken away from him. In Henry II.’s *ieign The Dialogus shows 
that he was the principal accountant of the crown. At Easter 
and Michaelmas he must appear and answer for tbe revenue of 
the shire. But, as time went on, new taxes and"*rates were 
imposed with which he had nothing to do ; the revenue for 
which he was answerable gradually became inconsiderable ; and 
his attendance at the Exchequer was no longer required. His 
control over the military force of the shire ceased with the ap- 
T)ointment of lord-lieutenants ii^ Mary’s reign. But, as keeper 
of the king’s peac^ he still haa •powers ofcarrest and committal 
in or4er to ihaintain it,^* till the rise of a new system of county 

^9 Edti^ard II? St. 2; L.Q.R. xxxiikyS; see also 14 Edward III. St. i c. 7; 
23 Hcmry VI. c. 7. ’ 

* 14 Edward III. St. x c. 7. ® i Rithard II. c. xi. 

* 5O1 51 Victoria c. 55 §§ 3-6. ® Ibid § 6. “ Bl. Comm, i 329. 

^ Weblk op. cit. The Parish and the Co\|nty 484 n. i ; the list of three names 
is as old as the fifteenth century, see Fortescue, De Laudibus c. 24. % 

* R. V, Larwood (1695) i Ld. Raym. at p. 33. ® Bl. Comm, i 334. 

** The sheriff being answerable for the misdemeanours of these bai litis, they 
are usually bound in a bond for the due execution of their office, and thence are 
called bound-bailiffs ; which the common people have corrupted into a much more 
homely appellation,” ibid 334. • % 

“9 Edward II. St. 2. Above 43? Stubbs, C.H. ii 225. 

^‘Vol. iv Bk. iv Pt, I. c. i. ^®B 1 . Comm, i 332. 
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police deprived him of the opportunity to exercise these powers.* 
All that remains of his once extensive powers over the mflitary 
and police forces of the shire is his power to call-out thf posse 
comitatus; and, says the Sheriffs Act^of 1887, “every person in * 
a county shall be ready and apparelled at the. command of the 
sheriff and at the cry of the .Country to arreSt a felon within a ' 
franchise or without.”^ Abuses arising out of the manner in 
which the sheriff exercised fis control over prisoners in his 
custody was the subject of mucfh legislation in the Middle Ages; ® 
and the condition of the gafls for which he was responsible 
aroused considerable public feenng even in the eighteenth eentury.** 
He is flow only responsible (of prisoners condemned to death, 
and he has nothing to do with the gaols.® ^ 

The oiie duty which he still retains is the duty of executing 
the writs addressed to him by the central courts, the courts held 
by the itiVierant justices, and the courts of quarter sessions. He 
must summon the necessary jurors for the taSsize^ or quarter 
sessions; and he must personally attend upon the judge of 
assize, and make provision for his lodging and escort.^ It is 
his position as the executor of royal writs which gives him 
control over Parliamentary elections for the county. Like'other 
writs, the writ to elect knights of the shire is addressed to 
him.® But these surviving functions have long been performed 
by deputy.* At the eqcl of the seventeenth century, “ the sheriff 
always appointed for Kis year of office a professional under- 
sheriff; almost invariably the same person as had served his 
predecessor,^ jin whom was merged the ancient post of county 
clerk, and who performed all but the ceremonial duties of the 
sheriff.”® The wide powers of the annually appointed sheriff 

^ 10 George IV. c. 44 ; 2, 3 Victoria c. 95 ; 22, 23 Victoria c. 32* § 18. 

* 50, 51 Victoria c. 55 § 8. 

3 3 Edward I. c. 15 ; 14 Edward III. St. i c. 10 ; 19 Henry VII. c. 10. 

* Webb, , op. cit. The Parish and the County 485-487. * 

*28, iq Victoria c. i26t' 40, 41 Vict«ito c. 21 § 32; so, 51 Victoria c. 55 § 13. 

< Webb, op. cit. The Parish and the County 486-487. 

^ These were beginning to be his chief duties in the ^teenth century ; Fortescue, 
De Laudibus c. 24, describing the office of sheriff, says, ** Moreqi^er in e^ry ^ounty 
there is one certain officer called the king’^heriff, which among other duties belong- 
ing to his office, putteth in execution all me commandments and judgmentscof the 
king’s courts that are to be executed within his counties ; ’* 23 Henry VI. c. 9 § 10 
required them to have deputies in the common law courts and the Chancery ** to 
receive all manner of writs and warranft directed to them ” — a provision sc^bstantially 
repeated by Sheriff’s Act z888, § 24 ; naturally the statutes relating to this part of 
his duties are very numerous, see e.g. 13 Edward I. St. i c. 39; 2 Edward III. c. 5 ; 
29 Elizabeth c. 4; 3 George I. c. 15; 50, 5X Victoria c. 55 §§ zo, zx, X4-X6, 20. He 
has nothing to do with the new county courts, below 191-193 ; their process is 
executed W a Hi^h Bailiff, see L.Q.R. iii 9. 

>B1. Comm. I 332. f • 

* Webb, op. cit. The Parish and the County 289 ; as Blackstone says, Comm^ i 
333, 42 Edward HI. c. 9 and 23 Henry VI. c. 7 prevent any under-sheriff holding 
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passed to thtf permanent body of justices of the peace for the 
county assembled in quarter sessions ; ^ and the sheriff, while he 
held office, was prevented by a statute of I553 ‘^ from acting as 
a member of this new governing body of the county. 

(ii) Thft Sheriffs Courts. 

We have sqen that the courti held by the sheriff were the 
courfty and hundred courts ; ^ andkhat, just as the sheriff was an 
administrative even more than a ludicial officer, so these courts 
through^wjiom he acted were governing bodies quite as much as 
•courts of law. • * 

^ In the thirteenth century a full session of the county court 
contained the archbishops, bishops, abbots, priors, eajls, barons, 
knights and freeholders, the reeve and four men from each town- 
ship, and twelve burghers from each borough.'^ It thus, as Stubbs 
has said, “ cpntaihod all the elements of a local parliament — all 
the members of the body politic in as full a representation as the 
three estates afterwards enjoyed in the general parliament.'* ® It 
is not therefore surprising to find that, besides its judicial work, 
it did*all sorts of governmental work. It was responsible for 
putting in execution the laws for the preservation of the peace. 
The military orders directed to the sheriff from the central 
government were published in the county court." V5ry various 
administrative measures were carried out through it.^* Demands 
for taxation were laid before it ; ® and knights chosen by it took 
part in the work of assessment and col lection. jA^so it is 
not surprising to find that the county, through its court, had 
some of the qualities of a juristic person. As in earlier days, it 
could negotiate with the crown for the purchase of privileges, 
and compound for offences ; and the county of Devon had a 


Office for more than a year ; but as i Richud 11 . c. ii,^bove 67 n. 3, did jidt apply 
to the under-sheriff, the ^me man could ov reappointec^ach year. • 

* Below 292-293 ; vof, iv Bk. iv Pt. 1 . c. i. 

* I Alary St. i c. 8 ; 50, 51 Victoria c. 55 § 17. * Above 6-13. 

* Stubbs, C.H. ^681 ; ii 223-224. ^ Ibid ii 224. 

ibid if 228. ’’ Ibid ii 23^-231. ** Ibid ii 227, 231-232. 

^l^id ii 232-235 ; “ We must not,” says Maitland, “ endow this assembly with 
a power ol making rates,” P. and M. i 542; but^t appears from Y.B. ii, 12 Ed. 111 . 
(R.S.) 636 that on one occasion the county of Kent granted 50 marks to the king ; 
however an^bbot who declined to pay restediiis refusal on the fact that he had not 
consented, and that the grant had not been made in Parliament ; it woWd seem that 
these county assemblies retained some of the old ideas which demanded the individual 
assent of its members to a measure and did not recognize a majority vote, see vol. ii 
Bk. iii c. 5 ; it is no wonder that the king found that he could do business more 
easily through a national Parliament which was not hampered by these ideas. 

^^Stubbls, C.H. ii 232-235. ” P, an!l M. i 520; Stubbs, C.H. ii 235. 

Y.B. 30, 31 Ed. I. (R.S.) 240— the county ot Cornwall compounded with the 
justices in Eyre. 
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common seal.^ It was constantly made liable fof very various 
misdeeds.^ The communal personality of the community was 
thus very distinctly realized. It came to be gradually less 
distinctly realized as the county courts like the sheriff, gradually 
ceased to be the chief organ of local governri^ynt This change 
was due to two main causes. ^In the first place the risb of Parlia- 
ment tended to vest in the Assembled representatives of the 
counties and boroughs and inPthe House of Lords the powers 
formerly exercised by these fpcal assemblies. In the second 
place, just as the rise of the justices of the peace tended to sap 
the authority of the sheriff,® so their court — the court 'oP’ quarter 
sessions — tended to sap the authority of the county court.*' 
Thus, just as the sheriff came to be chiefly concerned with tb? 
execution of writs, so the county court came to be a court used 
chiefly fqr judicial or semi-judicial business. At the present day 
it can, if called on, assess damages and make e,nquiries under a 
writ of elegit ; * and it would still be the only court in which a 
person could be outlawed, if outlawry had not been practically 
abolished.^ 

The county court was terlding to descend to this posit;<on at 
the close of the mediaeval period; and naturally its decline 
affected its constitution. From the first there was a marked 
difference between the large county assemblies and the smaller 
courts which met once every four weeks. These smaller courts 
generally consisted of suitors bound by the tenure of their lands 
to attend ; ^ and, as the powers of the county court decayed, it 
tended to Wtome on almost all occasions a small court of this 
kind. But, till the introduction of the ballot, the assembly in 
which the knights of the shire were elected recalled some of the 
features of the large county assemblies of the thirtee^ith century ; 
and, “ the statute book authorizes the modern county voter to 
believe if he can, that when in strictest secrecy he is dropping 
his voting paper into the ballot bj^, he is attending a county court^ 
of the old type held by the sheriff,** ® 

The hundred court,® like the county court, was an organ of 
local government. But it was ^f very minor finportance. It ' 
was responsible for the murder fine;^® and the Statute of 
Winchester (1285) made it liable for robberies committed within 

^ P. and i 520. ^ > Below 269-271. ^ 

. * Below ‘01, 286-287. * Below 292-293. 

*50, 51 Victoria c. 55 § 18, (i), (2) ; ct Halsbury, Laws of England xxv 808-809.- 
• P. and M. i 541-542. 

J Above 10; P. and M. i 526-531. This was also the case with the franchise 
courts, and apparently the duty to my such service could be released by the lord^ 
Y.B. 6, 7 Ed. fl. (S.S.) 110-1x8. r 
^ Maitland, Justice and Police 22-23. 

;; * P. and M. i 545-546. . Above ii, 15. 
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its boundaries if the robbers were not produced.^ We shall see 
that 'this liabyity was closely connected with the police duties' 
enforceable in the special meeting of the court which came to be 
known as the sheriffs toufn.^ 

It is with th^yudicial duties of these courts that we are here 
concerned.* We shall see that t'«^e importance of these duties 
declined during the Middle Ages^s rapidly as the importance of 
their governmental duties ; and |hat, though the county court 
stilf in name survives for certainmdministrative purposes,^ both 
county and hundred courts hav|| ceased to exist ^ as judicial 
courts for»the conduct of litigation. 

' In the twelfth century, whdh sheriffs sometimes atted as 
itinerant justices,^ and in the thirteenth century, when the it- 
inerant justices sat in the county court,® the county court was 
one of the most important of courts. Thus, as in the case of the 
sheriff, so in the case of the county court, the first effect of the 
growth oft royal •justice had been to increase its importance. 
But, as the system of royal justice grew in elaboration, and as 
those of the itinerant justices who were judges of the common 
law (jourts came to be in practice? the sole judges of the courts 
held before them, their courts came to be more closely allied to 
the central courts of common law, and less closely allied to the 
county courts."^ The county court ceased to be a court which 
administered royal justice, and for that reason was never a 
court of record. It remained simply a communal court of the 
old type, which tended to grow more and more ineffective ; and 
thus it sank to the position which the hundred courj^ had always 
occupied. We shall see that, in consequence, the greater purt 
of the civil jurisdiction of the county court was, by the end of 
the thirteenth century, rapidly passing to the itinerant justices 
and the courts of common law. The decay of its criminal juris- 
diction was even more rapid. The Assize of Clarendon had re- 
* served to the royal justices jurisdiction over the roj^ber, the 
murderer, and tho thief ; ® the Assize of Northampton had added 
the crimes of forgery, treason, and arson to this reserved list ; 

* 13 kdward I. St. 2, c. 2 ; repeatedly 7, 8 George IV. c. 27 ; but 7, 8 George IV. 
c. 3# made it liable for damage caused by rioters, see Stephen, H.C.L. i 188 n. i ; 
the latter statute was repealed by 49, 50 Victoria, c. 38 § 10 which charged such 
claims on the police rate of the district in which the riot occurred ; see Eyre of Kent 
(S.S.) i 8ft, 129-130 for cases where the lia'Jility of the hundred was enforced. 

® Below 76*81. ® Above 70. * Below 7 ^ 5 * 

® Above 50. * Below 267. 

. ^ Below 281-282 ; in Normandy also the growth of the powers of the itinerant 
justices reduced the powers of the vicomte, Haskins, Norman Institutions iS6 ; and 
even under the Norman kings, ** when the king’s justice convened a local court within 
the shire, the sheriff took a lower place,” E.HJft. xxxiii 173. 

^ Assize of Clarendon § 4 (Sel. Ch. 143). 

* Assize of Northampton § z (Sel. Ch. i5o-i5x). 
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Magna Carta in 1215 had prohibited the sheriff from' holding 
pleas of the crown ; ^ and Bracton tells us that th^ sheriff could 
try no case that involved a breach of the king’s peace. ^ c Thus, 
by the beginning of the thirteenth centViry, the county court had, 
as a general rule,^ ceased to have a criminal jurisdiction. It is 
true that the sheriff could tr;f smaller offences; but this juris- 
diction he exercised in the sp^ial session of the hundred court 
which he held when “ he took hPs tourn,” i.e. made his perambula- 
tion, through the hundreds to aF?e that the frankpledge machinery 
was in working order. ^ Hence^lnis court — the court of the sheriff's 
tourn — fell apart from the hundred court, which henceforward is, 
like thfe county court, a court with only a civil jurisdiction. 
Thus the courts held by the sheriff have in the thirteenth century 
fallen into ^wo groups, the county and hundred courts exercising 
a civil jurisdiction, and the sheriff's tourn exercising criminal 
jurisdiction. 

t ‘ ^ 

(a) The County and Hundred Courts, 

By the end of Edward I.'s reign the jurisdiction of the county 
court had been so restricted « that, even at that early date, the 
court was taking a subordinate position in the English scheme 
of jurisdiction. This will be apparent if we look at its jurisdic- 
tion in the twelfth century, and at the manner in which that 
jurisdiction 'had been in some cases diminished, and in others 
wholly taken away. Its jurisdiction can be divided into the 
following four categories: (i) Actions of debt, detinue, and 
covenant ; an4 actions of trespass, unless the trespass were com- 
muted vi eFarmis, or unless brought for taking away the title- 
deeds to freehold property.^ But the interpretation put upon 
the Statute of Gloucester deprived the county court of this juris- 
diction if the amount at stake exceeded 40s. in value.® This 

1 § 24 ; above 57 ; cf. 50, 51 Victoria c. 55 § 18 (3). 

** Ojgnoscere quidem potest de medleUs, plagis, verberibus, et consimilibus pro 
defectu dominorum, nisi querfns adjiciat dr pace domini regis infracta, vel feloniam 
apponat, extunc enim se viceomes non debet intromittere, cum hoc tangat personam 
ipsius domini regis et coronam suam,” f. 154 b. « 

*In Y.B. 17, 18 Ed. III. (R.S.) 217-219, it was alleged thatdpresentmentg for 
bloodshed in Furness were made, not to thf tourn, but to the county court by the 
bailiff of the hundred ; Maitland has noted, Select Pleas in Manorial Courts (^.S.) 
xxxiii, that tourns were a late introduction into Lancashire, and that even in 
Edward l.’s day there was no tourn in Northumberland ; probably in these places 
the county court exercised the criminal jurisdiction of the tourn, and this y.B. case 
represents a sqf:vival of a criminal jurisdiction which was rapidly passing from the 
county court ; it may be noted that Britton i 135, writing in Edward I.’s reign, 
says that besides the county court which exercised a civil jurisdiction, there was 
a coroner’s court for the pleas of the crown ; but it would seem from the rolls tbat 
it was chiefly concerned with appeals of felony. 

< Above 13 ; below 76. f ^ 

*Coke, Second Instit. 31X, 312; Fourth Instit. 266 ; Bl. Comm, iii 35-37. 

*6 Edward I. c. 8 ; Britton i 155 ; P. and M. i 540, 541. 
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» was a lai^ sum when the statute was passed ; but it was a fixed 
sum ; 4 nd the (grease in the value of money inevitably decreased 
the importance of the jurisdiction of the county court. More- 
over by writ of Pone ^ any jf these cases could be removed into 
the king's court. The court held jurisdiction to any amount, 

*and even ii> cases of trespass vi et\armis, by virtue of a writ of 
Justicies^ directed to the sheriff. other writs which, as Coke 
says, “ are in the nature of a commission,” the court had juris- 
diction in cases of admeasurement! of pasture or dower, and in 
many others.® This jurisdiction lepended simply on the issue 
of the necessary writ; and such writs gradually ceased to be 
tssued. (3) From Henry II.’s time cases concerning the posses- 
sion of freehold land fell under the jurisdiction of the king's 
court : cases concerning the ownership of freehold land were at 
first divided between the king's court and the court of tlie lord of 
whom the land was held.** The sherifiF could, it is true* remove 
cases from tfje loi&s court by virtue of his precept called To/t.^ 
But this power became in practice obsolete, since, as we shall see, 
such cases came to be always begun in the court of common 
pleas.®^ (4) In Henry III. 's reign the county court was prevented 
from ever becoming a court of appeal from the other courts of 
the county. By the Statute of Marlborough (1268) pleas of false 
judgment were reserved for the king's court.^ 

These limitations upon the jurisdiction of the county court 


1 App. VH. 

* Bracton f. 154 b, “ Item habet ex speciali mandate regis, non ex officio vice- 
comitis, ubi mandatum habet quod justitiet aliquem ; ” for the writ scCPApp. VI. 

Second Instit. 311, 312; c.g. cases of replevin (52 Henry III. c. 21) and li- 
disseisin (20 Henry III. c.^) ; P. and M. ii 44, 575. 

* Above 58. 

® Called Tolf “ quia tollit atque eximit causam ; ” for the form of the precept see 
App. VIII. By this precept cases could also be removed from the hundred court, 
Bracton ff. 105, Z05 b. 

• "Above 58-59; below 198. 

’ 52 Henry III. c. 19 ; for the formal the writ see App. IX. ; a writ of false 
judgment from the county court was called * recordari fcMas, Irom the hurfored court 
accedas (id hundredum^ from the court baron accedas ad curiam : the writ lay when 
the proceedings were in a court which was not a court of record, and the writ of error 
when they Were in S court of record. Oii receipt of such a writ the suitors came to 
testify as to the proceedings of the court, and it would seem that they sometimes put 
their record into writing, Bracton’s N.B. case 243 ; and sometimes brought an oral 
report which was written out by a clerk of the court, Y.B. 32-33 Ed. I. (^R.S.) 364- 
366; under the old law they might be oblig^ to defend their judgment by battle, 
Glanvil viir 8, and cf. P. and M. ii 664 ; but they were not obliged ^ defend the 
correctness of the record in this way, Glanvil, loc. cit. ; the correctnes.^f the record 
could however in the twelfth century be denied " tertia manu cum Sacramento," 
ibid ; but in 1310 it was held that no averment was permissible against the record, 
Y.B, 3, 4 Ed. II, (S.S.) 12, 13 ; apparently all the suitors ordered to bring up the 
record must bring it, Y.BB. 33*35 Ed. I. (R.S.^ii6, and I2 Rich. II. 24-26, though 
it was not necessary that all the suitors who gav9 the judgment should appear, Y.B. 
3 Ed. II. (S.S.) 13. 
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cou ld\>e enforced by means of writs of false judgmehf ^ or pro- 
hibition.^ But there was little need for them, ^^t is buf rarely 
that we hear of any attempt by litigants to bring actbns«in a 
county court which ought to have <Deen brought in the courts 
of common law.® “Of his own free v^Jl the small free- 
holder passed by his lord*rfcourt and the county •court on his 
way to the great hall ; ** ^ ani the reasons are obvious. The older 
methods of procedure prevailed in the county court. The suitors 
were the judges. Compufgation might still be employed. 
Sheriffs were sometimes parfcal or worse. A statute of Henry 
VII.*s reign would seem to show that they were in habit of 
entering fictitious plaints in the county courts merely for purposed 
of extortion.^ It is not surprising therefore that litigants pre- 
ferred to take their cases to the courts of common law. In 1601 
the congestion of business thus caused in those courts attracted 
the attefttion of the legislature, and an Act was passed to “avoid 
trifling or frivolous suits in Her Majesty's courts at Westminster.*’ ® 
It provided that the judges should have power to deprive a 
plaintiff of full costs if less than 40s. were recovered in the action ; 
and that if the action were originally brought for less thjin 40s. 
those who had issued the process should be liable in addition to 
a fine of ;6’i o. The Act does not seem to have had much effect, as 
litigants seem to have found no difficulty in evading it, and the 
judges pel'haps connived at their evasions.^ The space which 
Coke gives to the county court in his Fourth Institute is but 
small^ and Blackstone laments its disuse.® But, as at^the end of 
the eighteenth century it could be denounced as an engine of 
jiefarious Oppression,® it is not surprising to find that even 
statutoiy recommendation was powerless to j-evive it.^® In 1887 

’ See Y.B. 32-33 Ed. I. (R.S.) 360-366 for an instance of the ftianner in which 
cases of oppression could be dealt with by such a writ. 

® Below 228-229 ; for the writ see App. XII. 

^ There is a solitary or almost a solitary case in Y.B. 20 Ed. 111 . (R.S.) ii 146 i« 
which f debt was divided, and two actios brought in respect of it, to evade the 
Statute oi Gloucester. ^ • 

* P. and M. i 181, 182. 

^ xz Henry VII. c. 15. The ** trading justices *’ of the eighteenth century made 
money in much the same way, below 146. ^ « c 

* 43 Elizabeth c. 6. f 

^ In S.P. Dom. 1639-1640, 599-600, ccccxlix no. 35 some notes of thingf to be 
amended by Parliament contain aft allegation that, this law is by every punny 
attorney . . . made void . . . either by laying the debt above 408. thot^h it be not 
XO8. or by making it an action on tAe case, and so they may trouble a man for 
58. . . . yea/or even X2d. by which means the charges of the first writ oftentimes 
amount to twice the value of the debt. This is thought to be through the conniv- 
ance of the judges.’* . 

^ Bl. Comm, iii 82. 

* An address to the county gent|^en of England and Wales by James Bland 
Burges (1789) cited Webb, Local dovemment, the Parish and the County 291 n. 

3i 4 William IV. c. 42, § ly ; for other fruitless interventions of the l^slature 
In fiivour of the county and other inferior courts see 2X James 1 . c. 23 ; Z2 C^rge L 
29 § 3 ; and cf. Bl. Comm, iii 82 ; below x88-X9X. 
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•* ^ ® 

it was eitabted*that the sheriff need not hold a county co4rt un- 
less tlie court |vas required for an election, for the execution of 
some WJiit, or for aqy other specific purpose.^ 

The new county courts •are the creatures of modern statute. 
They are given t|jjj style of county court, but the statute has 
merely affixed an old name to n new creation.^ Thus “ of 
the two county courts, the old Jand the new, we may say 
that the one, if it exist at all not a law court, while the 
other, though an active law couril has nothing to do with the 
county.” * ^ 

The iiundred court was held by a deputy of the sheriff ; and 
•originally had a jurisdiction similar to that of the county court.* 
like the county court it was no court of record, and the suitors 
were its judges.^ Till 1268 its decisions could be reviewed by 
the county court ; ® and its suitors could be made liSble at the 
general eyre if they acted without jurisdiction.^ It appears from 
a clause in the SiPatute of Westminster II. that its process was 
used by lords and others to oppress their inferiors ; ® but it is 
only occasionally that we hear of its activities in later law.® The 
same pauses which produced the docay of the county court oper- 
ated even more rapidly in the case of the hundred court. Coke 
mentions it in his Fourth Institute ; but says nothing whatever 
about its jurisdiction. We shall see, however, that the life of 
those hundred courts which were in private hands was consider- 
ably longer ; and that there were instances of hundred courts 
which, because they were situated in urban districts, becajne im- 
portant and busy courts.^ But hundred courts, whether in pri- 
vate hands or not, are now obsolete, since it was provided by tjie 
County Courts Amendment Act, 1867 that no action which 
could be bjought in one of the new county courts should be 
brought in a hundred court.^® 

I 

^ 50, 51 Victoria c. 55 § 18, i. * Below 191. 

^ Maitland, Justice snd Police 23. * AQpve 12, 13. 

® Coke, Fourth Instit. 267 ; P. and M. i 544-545. 

*$2 Henry HI. c. zg. 

iEyrc of KeiJI (S.S.) i 64 ; for the general eyre see below 265-272. 

® 13 Edward I. St. 1 c. 36. 1 

*The hundred or wapentake courts in Yorkshire are described as still sitting in 
1641, Best, Rural Economy in Yorkshire (Sura Soc.) xxxiii 91 ; but it would seem 
that they were as much sheriff’s tour ns as hundred courts—** The baily of every 
weapontafke is to keep a courte, which is cJIlled the weapontackecourte, three weeke 
courte, or sheriffes turne ; wheare any public cause or small trespas^ay bee heud 
and ended once within three weekes; ’* the hundred court of Wirral, because it in- 
cluded the town of Birkenhead, survived till the middle of the nineteenth century, 
Webb, The Manor and the Borough 61. 

Below 134.138. _ Below 134. 

30, 31 Victoria c. 142 § 28 ; for the bundled court of Salford which is regulated 
by specisd statutes see below 151 n. zz. 
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.* *■ 

{b)^The Sheriff's Tourn. 

The place of the sheriff’s tourn in the judidal^system^ anjJ its 
jurisdiction, were, in effect, fixed by J:he claUse of Magna Carta 
which forbade the sheriff to hold pleas of the crown. ^ As 
Professor Hearnshaw has pointed out, this <SSuse of^ the Magna 
Carta divided it from the kirl I's courts which exercised jurisdic- 
tion over greater crimes; wf ‘le § 42 of the Charter of 1217, 
which provided that the sherif should not make his tourn oftener 
than twice in a year, divided |it from the hundred court which 
met from three weeks to threC^ weeks, and exercised ^n^y a civil 
jurisdiction.^ The tourn, whicji had thus emerged as a distinctc 
court in the thirteenth century, was a combination of two institu- 
tions. It combined the old jurisdiction to supervise the view of 
frankpledge,** and the new machinery of the jury of presentment 
introduced by the Assize of Clarendon.^ These two institutions 
were quite distinct. We have seen that som^of the elements of 
the frankpledge system can be traced back beyond Ithe Norman 
Conquest. But we shall see that the jury of presentment was a 
new and a royal piece of judicial machinery, which was not in- 
troduced into England till after the Norman Conquest ; anti that 
it was not generally applied to criminal procedure till the Assize 
of Clarendon. That the two institutions were distinct and 
separable qan be seen from the fact that the Statute of Wales 
(1284) could introduce into Wales the court of the sheriff’s 
tourn, with the machinery of the jury of presentment, and a juris- 
diction* similar to that of the tourn in England, without*introduc- 
ing the frankpledge system or the machinery for its supervision.® 
Therefore to understand the nature of the sheriff’s tourn in its 
final form we must glance briefly at the manner in which these 
two institutions were combined in it,^ • 

We have seen that after the Conquest we get a combination 
of the rule that every man must be enrolled in a tithing, with 
the rule that each member of the; tithing is a “ borh ” or security 
for the good behaviour of the other members of the tithmg.^ 
We have seen too that the enforcement of these ^ules was en- 
trusted to the sheriff who, at a s|)ecial session of the IiunJred 
court, saw that the grouping of the people into tithings was pro- 
perly carried out.** As yet* however, the members of these 
tithings were only obliged to produce one of their numhl*r if he 
/' 

1 Above 57 n. i. ^Leet Jurisdiction in England 340. 

» Above 14, 15. * Below 321-322. 

B 12 Edward I, ; Hearnshaw, op. cit. 23-24. 

* On the whole subject see Ma^laffid, Select Pleas in Manorial Courts (S.S.) 
xxvii-xxxvii. 

^ Above t4, 15. ® Above 13. 
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was wanted the? authorities. They do not seem "to ha'ie been 
obliged to take thl initiative, and inform the sheriff or the king’s 
judges of occurfendes which might lead them to want one of their 
members. But thlk furth^ obligation was imposed upon them 
by the Assize of Cllrendon. It was provided by the first clause 

• of that assize thahf for the preservation of the peace and the 
maintenance of justice enquiries be inade throughout each county 
and hundred by twelve legal men -tof the hundred and four legal 
men from each township, under oa|h to tell the truth ; if in their 
hundred or their township there ffe any man who is accused or 
generall;^ suspected of being a robtJer or murderer or thief, or any 
tman who is a receiver of robbers, murderers or thieves sii\ce our 

lord the king was king.” ^ The manner in which this provision 
of the Assize of Clarendon was worked in combination with the 
frankpledge system is described both by Fleta^and Britton.^ 
The tithings appeared by their chief pledges ; the tov^nship by 
the reeve and fo jr^men — sometimes the right to be thus repre- 
sented was purchased by a money payment called capitagium or 
chevagium.^ According to Britton certain enquiries known as 
the articles of the tourn were addressed to them. In the first 
place they were to enquire whether the frankpledge system was 
in good working order ; and then they were required to make 
presentments of persons suspected of many miscellaneous offences, 
and as to other matters affecting the maintenance of tl\e order and 
good government of their district. These presentments were 
made to a jury of twelve free men of the hundred, who either ac- 
cepted or ’rejected them. If they accepted them they passed on 
the presentments to the sheriff. He sent those ac(!us€d of more 
serious crimes to the itinerant justices, or, if they were not in 
custody, directed thfeir arrest. The lesser crimes he punished by 
amercement; the amount of which were assessed by two suitors 
of the court.® 

* ^ “ In primus statuit praedictus rex Henricus de consilio omnium |^aronum 
suorum, pro pace servanda et justitia tenei)4a quod per* singulos comitatussnquiratur, 
et per singulos hundreddS, per xii legaliores homines d?hundredo, et per^v legaliores 
homines de qualibet villata, per sacramentum quod illi verum dicent : si in hundredo 
suo vel villata sua ut aliquis homo qui sit rettatus vel publicatus, quod ipse sit robator 
vel nnirdrltor vel latro vel aliquis qui receptor robatorum vel murdratorum vel 
latroiyim, postquam dominus rex fuit rex,” Sel. Ch. 143. 

* II. 52. 3 Vol. 4177-185. 

^ Select Pleas in Manorial Courts (S.S.) xxx, xxxi. 

'^Britl^n i 177-185 ; a distinction but ifirely discernible in the modern treatises 
stands out bulky though blurred, in the writings of the mediaeval lawyers ; I mean 
the distinction between view of frankpledge and sheriffs tourn. Fleta mentions the 
distinction ; Britton emphasizes it . . . ; the Mirror actually treats the two in differ- 
ent chapters,'* Hearnshaw, op. cit. 66. 

‘ P. and M. i 546-547 ; an amercement was always assessed by the suitors of 
the court, while a fine was assessed by tiM ^udge, 8 Co. Rep. 39 a ; Lambard, 
Eirenarcha iv c. 16 explains that a person who was amerced was said to be *' in 
misericordia," ** because he is therein mercifully to be dealt with." 
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■ IV 

Ittis clear that we have here a combiifation of Awo very# 
different institutions ; and that they are different is brought out 
in some of the lists of articles of the tourn vrhicAi separate (hose 
which concern the working of the fryikpledge system from those 
which concern the maintenance of peace arfd order, and in the 
descriptions of the procedure which accom^ny thfm.^ But it^ 
is clear that the really important business of the tourn is the 
presentments of the jurors ofc the hundred to the sheriff. The 
information of the chief pleajes or the men of the township is 
really little more than eviden^ upon which the jurors acted ; and 
they could act if they liked liyon their own initiative.^ ^ 

Naturally, as the frankpledge system gradually (^ecayed, the 
business of the tourn came more and more to centre round these 
presentments of the jurors to the sheriff. That system seems *to 
have beenc obsolete at the close of the fifteenth century,® though 
in some^cases, where the right to hold the tourn was in private 
hands, the connection with the frankpledge, system was main- 
tained by the fact that the jurors who presented were themselves 
the chief pledges.^ But whether the tourn was held by the 
sheriff, or whether, under the name of a court leet,® it was in 
private hands, it was the system of presentment by a jufy that 
became its most important function. It thus became a court 
which had been strengthened and improved by the introduction 
of that m9st important of all the royal reforms in the adminis- 
tration of justice — the jury. It was a court, too, which was 
specially concerned with the maintenance of the peace ; and that 
was a‘ matter which, by the end of the thirteenth cefitury, was 
recognized aS specially belonging to the king.® Therefore, un- 
like the county and hundred courts, it became a royal court and 

a court of record.® It was held by the sheriff as a royal deputy, 

• 

^ Hearnshaw, op. cit. 49-62. ^ Ibid 66-69. 

* For two late references to its working from 1432 and 1470 see Webb, Manor 
and Borough 22 n. i. «> 

^Silect Pleas in Manoris^l Couits (S.S.) xxxiv-xxxv ; Hearnshaw, op. cit. 70, 71 ; 
Professor hearnshaw suggea^s, loc. cit., that, even after the chief pledges had de- 
veloped into jurors, we can see in some cases survivals of the time when they were 
more than jurors, e.g. : '* when the jurors, like those of the still existent Savoy leet, 
do not lay down their offices at the close of^he court day, but ke8p them dor aiyear ; 
secondly when the jurors, like those of Southampton, do not merely receive and 
make presentments, but go round beating bounds, examining weights and meihures, 
surveying highways, inspecting ndisances and (above all) forcibly resisting en- 
croachments and redressing wrongs ; thirdly, where presentments on matters other 
than felonies are, as at Leicester, madl^ from time to time by less than twelve pre- 
senters." / 

■ For the court leet see below 135-136. “Above 72 n. 2. 

^ The style of the court is “ Curia Visas Francipledgii Domini Regis tenta apud 
B. coram Vicecomite in Turno Suo," Coke, Second Instit. 71, Fourth Instit. 259, 
260 ; for its style when it was in private hands and held as a court leet see below 

135 ^ 

“ Coke, Fourth Instit. 259. 
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^and he, sjuji not tha suitdrs, was its judge.^ And, because|it was 
a courtiOf this*chamcter, all subjects were in theory obliged to 
attend in persoilthl tourn of the place where they were resident.*^ 
In practice, howeveV we have seen that the chief pledge repre- 
sented his tithing, and the reeve and four men his township ; ^ 
•and a large exceptitii to the old rule was made by the Statute of 
Marlborougfe which provided that archbishops, bishops, priors, 
abbots, earls, barons, persons in orders, and women need not 
attend unless their presence wasj specially required.'^ This 
statute did much to fix its character as a court which was con- 
cerned with petty offences, and wil^i the smaller details of local 
government 

The procedure of the tourn thus came to centre round the 
articles of the tourn and the presentments made in answer to 
those articles. Many sets of these articles survive, and all these 
sets vary in detail.® Perhaps, as Maitland has said, “ the sheriffs 
were allowed a fr^e hand in settling the articles under Aie guid- 
ance of the |;eneral idea that whatever was against the king's 
peace was presentable at the tourn." ® We may take as an ex- 
ample the list given in the apocryphal statute De Visu Frank- 
pledgii^ According to that docunfent the sheriff wishes among 
other things to be informed as to purprestures, stoppage of ways, 
house breakers, thieves, affrays, escapes, forgers, treasure trove, 
breakers of the assize of bread and ale, false weights and 
measures, and of ‘‘such as sleep by day and watch by 'night, and 
eat and drink well and have nothing.” Clearly the object is to 
bring befc/re the sheriff twice a year all that is going on *in the 
different hundreds which make up the county. It in fact a 
court of the same pattern as that which was held by the justices 
in eyre.® It applied to the punishment of minor offences and to 
the supervision of the humbler units of local government the same 
machinery as the justices in eyre applied to the punishment of 
graver crimes and to the supervision of the whole of the local 
government • 

^ P. and M. i 547. 

yieayishaw, tp. cit. 84 ; 52 Henry III. c. 10. 

* Above 77. I 

^2 Henry III. c. 10, ** De turnis Vicecomitum provisum est, ut necesse non 
habeant ibi venire Archiepiscopi, Episcopi, Abbates, Priores, Comites, Barones, nec 
aliqui viri religiosi, nec mulieres, nisi eorum presentia ob aliquam causam specialiter 
exigatur ; ’ Vor a case turning on the exempti ln of viri religiosi see Y.B. 20, 21 Ed. I. 
(R.S.) 297, where it was held to extend to a clerk studying at Cambiidge ; this rule 
applied also to the leet, Hearnshaw, op. cit. 85. 

’’Select Pleas in Manorial Courts (S.S.) xxxii; Hearnshaw, op. cit. 43-63. 

^ Select Pleas in Manorial Courts (S.S.) xxxii-xxxiii. 

^ Statutes of uncertain date, Statutes of the Realm (Rec. Com.) i 246 ; for these 
so-called statutes see vol. ii Bk. iii c. 3. 

^ Below 265-272. 
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D^mng the Middle Ages several statutesfregulated.the pro-^ , 
cedure at the tourn. In 1285 Mt was enacte |>4 that the ipquests 
should be taken by twelve lawful men at lejtst <ivho were to set 
their seals to the indictment — an enactment which Maitland 
thinks ^ had a good deal to do with ' fixing form of the jury 
in tourn and leet. Other statutes attemptetj -to prevent abuses 
of the court’s procedure. Two of them were directed against 
the misconduct of the sheriff. Thus, to prevent the embezzle- 
ment and suppression of thr^ presentments of the jury, it was 
enacted, in 1327,^ that the indictments should be taken by roll 
indented whereof the one pavt was to remain with the indictors, 
and the other part with the person who took the inquest, “ sO; 
that one of the inquest may show the one part of the indenture 
to the justices when they come to make deliverance.” But this 
statute dqes not seem to have been effectual, and the court grew 
more and more unpopular. In 1344 the commons petitioned 
that no new articles should be added to the list of matters which 
could be enquired into at the tourn or the leet ; ^ and the rule 
was laid down by the central courts that these courts could not 
enquire into any new statutory offence unless special permission 
was given by the statute.'^ fhe continued unpopularity and in- 
effectiveness of the court caused the enactment, in 1461,® of the 
second of these statutes. It provided that sheriffs should no 
longer have the power to arrest persons, or to levy any fines or 
amercements inflicted; but that they should, for the future,, 
transmit the indictments to the justices of the peace, who were 
to take action upon them. Another statute was directed to 
securing pp improvement of the quality of the jurors. It was 
Enacted in 1483 ^ that, to be qualified to serve as a juror, a person 
must have freehold of the annual value of *203., or copyhold of 
the annual value of 28s. 6d. 

1 13 Edward I. St. i c. 13. 

‘''Select Pleas in Manorial Courts (S.S.) xxxv; Professor Hearnshaw, op. cit. 
87 thinks’^hat, after the pairing of this statute, ** no great offender could be so much 
as brought to trial on an accusation vouched for by less than twelve lawful men 
. . . ; but that minor offenders could still be, and constantly were preseikted by 
individual chief pledges or constables ; *’ and that, while presentment^ by twelve 
jurors were verdicts, presentments by less £ian twelve were not ; but, ** it became the 
universal custom in manorial courts (and probably in the tourn) for chief fledges 
and constables to make their presentments to twelve or more jurors who, by accept- 
ing them and re-presenting them, turned them, in the case of grave offences into 
valid indictments ; in the case of petty offences into binding verdicts ; 'L see vol. iv 
Bk. iv Pt. . I. 

Edward III. c. 17; cp. Select Cases before the Council (S.S.) Ixxxv, 

* R.P. ii 148, 149, 155, cited Hearnshaw, op. cit. lao. 

*Y.B. 22 Ed. IV. Mich. pi. 2; Brooke, Ab. Lete pi. 26; cf. Hale, Pleas of the 
Crown ii 69. 

* z Edward IV. c. 2 ; see Seler teases before the Council (S.S.) Ixxxvi-lxxxvii. 

7 z Richard III. c. 4. 
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In fact thp,st^ute of 1461 marks the end of the activity of 
the tottrn.^ It is iSrue that it was given by Henry IV. power to 
enforce ^he Statute of Labourers,* and that it was given new 
powers by one or ft wo of jfhe Tudor statutes,* and even by a 
statute of 1624.^ ^ !jput long before 1624 cognizance of smaller 
* offences ha4 been absorbed by the justices of the peace ; ® the 
more serious crimes which it once presented were inquired into 
by the same officials, and presented by the grand jury of the 
county ; ® and the duties which it ^nce performed in relation to 
the local government of the county had also passed to the 
justices.^ .We shall see that where the tourn was in private 
%hands, or was vested in a borough, under the name of thq court 
leet, it remained an active court for a longer period * — just as 
some of the hundred courts in private hands or vested in boroughs 
had a longer life than those hundred courts which were held by 
a deputy of the sheriff.'* But it is clear that, when Goke was 
writing his Institatgs at the beginning of the seventeenth century, 
the tourn was obsolete. “The true institution of that court,** he 
says, “ has vanished, and it still remains as a mere ghost of its 
former self.**^" The ghost was not.laid till 1887.^^ 

Bflt, though by the Tudor period, the old duties were per- 
formed by new officials, though the old communities of township, 
tithing and hundred had been superseded by a new organization, 
these new officials and this new organization absorbed much of 
the spirit of the older order through the forms which they in- 
herited from it.^* It was by the machinery of presentment and 
indictment, inherited from the procedure of the tourn, that the 
justices of the peace in quarter sessions punished 'offenders and 
governed the county till well on into the eighteenth century 
and we shall see that in many rural manors, urban districts, and 
boroughs tBe same machinery was used for the same purposes. 
It is necessary therefore to study the form and the working of 
•the older courts which governed the county and the hundred, if 


^ liearnshaw, op. cit. g6. ^ Ibid 120 citing R.P. iii 602. 

» 24 Henry VII. c. 13 ; 7 Edward VI. c. 5 ; 13 Elizabeth c. 19. 

James I. ?. 21. * Below 287-288. 

IBelow 321-323. ^ Vol. iv Bk. iv Pt. I. c. i. 

^elow 135- 137 ; vol. iv Bk. iv Pt. I. c. i ; Hale, notes, Pleas of the Crown 
ii 71, that the statute of 1461 did not apply to feets. 

» Below I35 -i 36» I43- > 

10 (( ^^ra institutio istius curiae evanuit, et velut umbra ejusdem ad hue remanet,’* 
Second Instit. 72; Bullen’s Case (1608) 6 Co. Rep. at f. 78 a ; CokC« applies these 
words both to the leet and the tourn ; but they were, when he wrote, more true of 
the tourn than the leet, below 137 ; vol. iv Bk. iv Pt. I. c. i ; in his Fourth 
Instit. Coke allots five pages to the leet (pp. 261-265) and only just over one to the 
tourn (pp. 259-260). a 

50, 51 Victoria c. 55 § 18 (4). Vor. iv Bk. iv Pt. I. c. i. 

Below 293 ; vol. iv Bk. iv Pt. I. c. i. 

VOL. I.— 6 
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t * 

we woilld understand the form and working ^thes of the newer < 
institutions which superseded them, or of thrse old institutions 
themselves in the numerous cases in which, /ks franchi^s, they 
survived almost to modern times. • k' 

(2) TAe Coroner and his Court. <<• n 

• 

We have seen that the powers of the sheriff in the twelfth 
century were very great ; ^ and it is clear from the Inquest of 
Sheriffs (n/o) that the crovifn was already viewing them with 
some suspicion.^ To put an official by the side of the sheriff to 
check his powers, and to safi^uard the interests of fhf crown, 
was an obvious expedient. It is probable that this was the 
reason for the institution of the coroner who had, by the end 
of the twelfth century, become a definitely recognized official. 

The flVst distinct reference to coroners comes from 1194. 
One of tile articles of the eyre in that year provided that there 
should be chosen in each county “ three knights and one clerk 
as the keepers (custodes) of the pleas of the crown.” “ It is prob- 
able, however, that this article did not create a wholly new office, 
but rather that it gave a greater definition to a pre-existing in- 
stitution. There are three reasons for taking this view. !in the 
first place, certain borough charters of an earlier date seem to 
recognize an official of this kind. Thus in Henry I.*s charter to 
London there is mention of a “justice to keep the pleas of my 
crown and to plead them and in Richard I.'s charter to Col- 
chester in 1189 a similar officer is mentioned. Moreover from 
an early period there are indications of local “justices” placed 
by the side oY the sheriffs, who may have performed somewhat 
the same functions as the justice mentioned in Henry I.’s charter.^ 
In the second place, Mr. Holland has shown ^ that the Pipe Rolls 
of 1 18 1, 1188, and 1189 mention officials known Sts servientes 
hundredi or servientes regis^ who evidently exercised a super- 
vision,over the crown's interests in relation to the pleas of the> 
crown, f ery similar to that exercised in later days by the coroners ; 
and Gross has pointed out that in the rolls of the Curia Jlegis 
for 1 194 mention is made of “ kryghts keeping tljp pleas oj the 
crown,” who gave evidence as tonhe proceedings in the county 
court.^ In the third placei^ as Mr. Holland points out,® i? the 
articles of the eyre of 1194 were creating a wholly new office, 

• c 

c 

1 Above 65-66. ® Sel. Ch. 148. 

> « Brseterea in quolibet comitatu eligantur tres militea et unus clericus custodes 
placitorum coronae ” § 20 ; for these artides see Sel. Ch. 259-262. 

* Select Coroners* Rolls (S.S.) xv. 

Morris, Office of Sheriff, E.ii^xxxiii 159 n. zzi, z6o-z6z, n. Z28. 

• The Eyre of Kent (S.S.) i liv^lv. 

7 Select Coroners* Rolls (S.S.) xvii. ^ The Eyre of Kent (S.S.} i Ivi. 
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we should-’expect I much fuller explanation of the dutie^ which 
the ne^ officer wa .4 to fulfil. The article seems to assume that 
a dicectipn to efectVoroners is, without more, intelligible. For 
these reasons then, \nd in 5>pite of Maitland's doubts,^ it is prob- 
able that persons ^i|o performed the functions of coroners were 
'known before 1194. Probably Mr. Holland is right in thinking 
that it is possible that “long before 1194 the duties of the 
coroners that were to be were vested in the hundreds and wapen- 
takes and towns that ranked as su<4h ; that before 27 Henry II. 
(i 181) this system was superseded by the appointment of special 
officers each hundred or wapentake who were made person- 
ally responsible for keeping the pleas of the crown, such officers 
bging known as servientes hundredi or servientes regis ; . . • and 
that in 1194 this system of separate officers for each separate 
hundred was superseded by the appointment of officers^of greater 
dignity and fewer in number whose duty it was to keep ihe pleas 
of the crown for the whole county.**® As we have seen Magna 
Carta prevented them (equally with the sheriffs) from trying the 
pleas of the crown. ^ 

In later law there were coroners of many different sorts. 
The jfldges of the court of king's bench were coroners virtute 
and, as a result of the Judicature Act, all the judges 
of the High Court have succeeded to this position.^ There is a 
coroner for the king's household,^ and since 1674 (and perhaps 
before) a coroner for the Admiralty.® London and other towns, 
the University of Oxford, and certain individuals, had thq fran- 
chise of appointing a coroner.® There was a king's coroner and 
attorney who had certain duties to perform in the iCin^'s Bench 
in relation to criminal procedure.^® Here I am dealing only 
with the ordinary type of county coroner. 

Throughout the thirteenth and fourteenth centuries there 
were usually four coroners for each county,^^ who must be resident 

^ E,H.R. viii 758. ^ 

It may be noted that a coroner appears to have been known in Normandy as 
early aa ziyx, Haskins, Norman Institutions i88. 

3 The Eyre of gent (S.S.) i Iv. 

24,\ibove 57 n. I ; but it would Jbem that even after 1215 they sometimes 
held ^eas of the crown, and that, in particular, they held such pleas of the crown 
as were still tried in the county court, Select, Coroners’ Rolls (S.S.) xxv, xxvi ; 
Britton i 135 there cited. 

3 Sadltf ’s Case (1587) 4 Co. Rep. at f. 5;) b ; Fourth Instit. 73 ; Hale, Pleas of 
the Crown li 53. % 

“ 36* 37 Victoria c. 66 § 12. * 

^ HsUsbury, Laws of England viii Coroners § 530. 3 xbid § 535. 

• Ibid §§ 539, 540 ; see Britton i 4 ; Hale, Pleas of the Crown ii 53, 54 ; Select 
Coroners’ Rolls (S.S.) xxii, xxiii, xxix ; 50, 51 Victoria c. 71 §§ 7, 29, 30. 

Halsbury's Laws of England viii CoronJr:^% 529. 

Select Coroners' Rolls (S.S.) xx ; Bl. Comm, i 335-336 ; but in some counties 
there were fewer, Select Coroners' Rolls (S.S.) xx ; Hale, Pleas of the Crown ii 56. 
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C- '■ 

and h&ve sufficient land in their county tdi answer the king < 
and people.^ They were elected in the counf^ itourt ; * and, like 
other mediaeval officials, they were obliged ko serve without re- 
muneration, till, in Henry VI I/s reign, a feepf 13s. 4d. for every 
inquest of death was established.^ Hence i| is not surprising to 
find that persons got royal grants of exemption from liability* 
to undertake the office.^ Modern statutes have put the office on 
quite a different basis. In X844 the counties were divided into 
coroner’s districts ; ^ in i86ofia fixed salary was provided;® and 
in 1888 their appointment and the fixing of their salary was 
transferred to the county coilncils.^ , 1 

The duties of the coroner were originally wide. The office 
was established for the purpose of safeguarding the pecuniary 
interests of the crown, and more especially its pecuniary interests 
arising fr6m the administration of the criminal law.® He must 
keep a foil which was of great value to the justices in eyre, be- 
cause it enabled them to check the verdicts .of thejuries of the 
hundreds, and to provide for the king a plentiful crop of amerce- 
ments.® He must execute process in the sheriff’s stead “ when 
there is just exception take¥( to the sheriff” — on the ground, for 
instance, that he was party to the case.^® He had many Various 
duties to perform in relation to the criminal law. Thus he must 
receive and enter the appeals or criminal accusations of those 
who wished to accuse another of felony ; he must receive the 
declarations of approvers ; he must keep a record of outlawries ; 
he mnst receive the confession and abjuration of criminals who 
had taken sanctuary.^^ His services were useful in securing the 
appeararite of suspected persons. He could cause such persons 
to be arrested and, in 1554, he was required to put into 
writing the effect of any material evidence given at an inquest 


1 Select Coroners* Rolls (S.S.) xx ; if they made default the county was liable, 
Eyre qf Kent (S.S.) i 14, 54, 92 ; in the thirteenth century they must be knightt, 
ibid ; Csbke, Second Instit. ^74 ; 50, 51 Victoria c. 71 § 12. 

3 Select Coroners’ Roll^'(S.S.) xx ; lor the writ ordering election see App. XXXL 

3 3 Henry VII. c. i § 24 ; z Henry VIII. c. 7 ; it would seem that in thf Middle 
Ages he sometimes extorted fees, Select Coroners* Rolls (S.S.) ^i. 

* Ibid. I ® 7i 8 Victoria c. 92. • • 

* 23, 24 Victoria c. 116. ’ 51, 52 Victoria c. 41 § 5. ^ 

B Bracton f. 121 b ; Britton i g seqq. ; Fleta i cc. 18, 20, 25 ; **the apocryphal 
statute De officio coronatoris ascribed to 4 Edward I. seems to be an extract from 
Bracton’s treatise f. 121 slightly altered; it is very possible however t^hat Bracton 
made use of^-'iome ordinance or set of official instructions,” P. and M. ii 64Z n. 2 ; 
and Gross Agrees with this view, Select Coroners’ Rolls (S.S.) xxv n. 8. 

* Ibid xxvii, xxix. 

The Eyre of Kent (S.S.) ii 98 note from the record ; Coke, Fourth Instit 271. 

Select Coroners’ Rolls (S.S.) xxv; for appeals of felony see vol. ii Bk. iii c. 4; 
for approvers, i.e. accused perso^sswho to get a pardon offered to accuse their 
accomplices see ibid ; for abjuration and sanctuary see vol. iii c. 2 § 3. 

Britton i 8-zi. 
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held by was empowered to bind over witnelses to 

appeal* at the t^l.1 

The.duty whic!! was imposed upon the coroner to hold an 
inquest followed Mm the fact that he was especially bound to 
safeguard the righ\rj of the crown. In order to safeguard these 
^rights he was obliged, in many cases to impanel a jury and hold 
a court, which was a court of record, to enquire into their exist- 
ence. Thus he must hold inquests as to wreck, as to royal fish,‘^ 
as to the finding of treasure trove, ®'»and as to unexplained death, ^ 
because in alll these matters the crown was pecuniarily interested. 
By its prvogative it was entitled to wreck, royal fish, and 
treasure trove ; and the death of a man might bring the crown 
r^enue in many ways. The hundred was liable to a fine if 
Englishry could not be proved;® the thing which caused the 
death was forfeit to the crown as a deodand ; ® the chattels of 
the man, if a suicide ^ or convicted of felony, were likewise 
forfeited.® ,, -• 

The jury which the coroner must impanel in order to make 
these enquiries consisted, in the thirteenth and fourteenth cen- 
turies, of persons taken from the* four or more neighbouring 
townsfiips together with twelve men of the hundred.® It is 
clear that the neighbouring townships were more likely to 
know the facts of any occurrence than a body of persons 
chosen at large from the hundred; and, as a body likely to 
know these facts, they appear in the Anglo-Saxon and Norman 
period.^® Jhus, according to the laws of Edward the Confessor, “ 
the finder of a chattel should show it to the reeve and the 
men of the township ; and the reeve should give notifce to thp 
four neighbouring townships. The coroners’ rolls show that 
duties of a very miscellaneous character were imposed on the four 
neighbouring townships ; and we shall see that they played 

f ^ I, 2 Philip and Mary c. 13 § 5, superseded by 7 George IV. c. 64 § 4 contain- 
ing similar provisions ; below 296. , • 

For royal fish see Constable's ca8ei*(i6oi) 5 Rep. at f. 108 h;* Forsyth, 
Cases and Opinions on Constitutional Law 178-179. 

® B^low 86-87. • * Below 86. 

’^▲^ove II. *3 I 

® Vol. ii Bk. ii Pt, II. § 2 ; cf. HolmC%, Common Law 24-26. 

^ lyre of Kent (S.S.) i in. » Vol. iii c. i § 3. 

* “ The four vills and the twelve men seem often to be regarded as two distinct 
bodies ; their verdicts may be given separately. Then again each vill may make 
its own staisment; or the vills may find a \kdict collectively and severally. The 
number of persons from each villata seems to have been indeternlpate ... as 
many were summoned as were deemed sufficient for the inquest,” Select Coroners’ 
Rolls (S.S.) XXX, xxxi. 

Ibid xxxviii citing Ethelred’s Laws iii 15. 

“ c. 24 ; for these laws, which probably etjme from^ Henry I.’s reign, see vol. ii 
Bk. iii c. 2 ; for the liability of finders who did not give up the goods found, see 
Eyre of Kent (S.S.) i 81, 146. 

Select Coroners* Rolls (S.S.) xxxvii-xl. 



86 DECLINE OF OLD LOCAL COURTS 


some ^»art in the development of the petty In* later law 

the coroner’s jury came to be chosen, like me Ather juries em- 
ployed by the courts of common law,^ frmn the boc^ of the 
county.^ It is a jury which is interesting hrstorically because it 
is the most important modern survival of tli^.many juries which 
were once employed to answer questions whrcn related rather toj 
the administrative than to the judicial work of government* 
Changes in the judicial system and changes in substantive lavt 
rendered obsolete many of the duties of the coroner. When thtf- 
general eyre ceased,^ his rolls ceased to be of such great im* 
portance to the itinerant justices; and the abolition ,of| criminal 
appeals, approvers, sanctuary, and abjuration, and the practical'' 
abolition of outlawry took away many of his duties. The*. 
Coroner’s Act of 1885® expressly abolished others. Tllfis; 
section 4^, after repeating the old prohibition against holding,, 
the pleas of the crown, goes on to provide that he shall not 
“ hold inquests of royal fish or of wreck, nor Of felpnies, except 
felonies on inquisitions of death ; and he shall not enquire of 
the goods of such as by the inquest are found guilty of murder 
or manslaughter, nor cause them to be valued and delivered to 
the township.” His chief surviving duty is to act for thd sheriff 
in executing process in cases where the sheriff has an interest in 
the proceedings ; and the chief functions performed at his court 
are to hold inquests in cases of unexplained death, and as to the 
concealment of treasure trove. The holding of the former kind 
of inquest is by far his most important function; and it is a 
curious illustration of how a procedure, invented for one purpose,, 
has come7 in a changed order of society, to be used for another. 
Such inquests are now held, not to safeguard the pecuniary 
interests of the crown, but to aid the administration of justice bv 
careful enquiry into the circumstances of any suspicious deatfaT 
The holding of inquests into the concealment of treasure trove ^ 


^dek?w 323. * Below J32. ^ Hale, P.C. ii 167. 

* BeloW 3X3’3X4: undef juries of thil sort may be classed the inquest of ofice— 
an enquiry held by some official or by special commissioners by means of | jnry Of 
uncertain number, concerning any mattdt, which entitles the king to any |i^erty 
real or personal, Bl. Comm, hi 258-260. | * « 

® Below 272. • 50, 51 ^ctoria c. 71. . 

^ ** Treasure trove, is where any gold or silver in coin, plate, or bullion, 
concealed .in a house or in the earth, or other private place, the owner therm 
unknown, in which case the treasure belongs to the king or his grantee. havlil||^ 
franchise of yeasure trove ; but if he that laid it be known or discovered a ft ei; i^||ft^ 
the owner add not the king is entitled to it ; this praerogative right only *ppf 
the absence of an owner to claim the property. If the owner, instead of 
treasure, casually lost it, or purposely parted with it, in such a manner n 

evident he intended to abandon the property altogether ... the first ^der 


treasure, casually lost it, or purposely parted with it, i 
evident he intended to abandon the property altogether 


titled to the property . . . and tbs king's prsroeative does not in tide 
obtain. So that it isjhe hiding, £id not the abandonment of the property 


titles the king to it," Chitty, Praerogative, 152. 
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is a mucfar Ies^^iii|portant duty. And it should be not^d that 
the cosoner ha^pwer only “ to enquire of treasure that is found, 
who^were th% finde^V and who is suspected thereof.*' He cannot 
enquire into the titf of the^crown, as that does not depend upon 
the findingiof the 

II. The Franchise Courts 


We have seen that in the Norman and Angevin period there 
was already a tendency to distinguish the franchise jurisdiction 
which rested upon royal grant from the purely feudal jurisdiction 
which rested upon tenure.^ The growth of the jurisdiction of 
the Curia Regis intensified this tendency. . Bracton, as we*might 
je^pect, states in a form which was exaggerated for his time the 
theory that all jurisdiction flows from the crown. ^ “Pax et 
justitia,’* he says, belong to the crown. Like a res sacra or a free 
man they cannot be bought or given. It is true that we sie sac and 
soc, visus francplldgii, judicium latronum,in the hands of private 
persons. But these persons hold them as royal justices. These 
things are, so to speak, res quasi sacrae, which can be alienated 
only royal justices.^ In all case^ those who claim to exercise 
these rights must show an express grant. Length of user, with- 
out such grant, so far from giving a title, aggravates the offence.* 
“Nullum tempus occurrit regi.”^ Bracton's theory was in his 
day prophetic rather than true.® The reign of Henry* III. was a 
troublous time. The older franchises were exploited to the 
uttermost. It is true that their meaning was becoming obscure 
owing to the growth of the newer legal terms anc} idjsas which 
the lawyers of the Curia Regis were spreading over the country.^ 
But we get the rise pf newer franchises in the newer legal phrase- 
ology. Agierciamenta hominum, catalla felonum, returnus 
brevium were granted or assumed.® Feudal ideas formed the 
political atmosphere of the Middle Ages, and feudal ideas meant, 
as we have seen, the distribution of pol^ical power among the 
larger landowners. The larger* landowtibrs either assumed or 


procured the grant to themselv^ of the new processes and powers 

I • * I 

‘ ^ Attorney-General v. Moore [1893] i Ch. 676 ; cf. Attorney-General v. Trustees 
of tlbtf Briti^ Museum [1903] a Ch. 598. 

i' • Above 28. ’ Ff. 14 a ; 55 b. 

; ' *Pf.-53 b; 14 a, ** diutumitas enim temporis in hoc casu injuriam non minuit 

•ed augetr * ^ 

# * There is a statement of this principle in the case of the Bishop of Sabina v. 

I^^^^deynde (1309) Sdect Pleas before the Council (S.S.) 25. 

* r. and M. i 559. 

^ Ibid i 560, 561, 574; Select Pleas in Manorial Courts xxii, xxiii. 

V B p. and M. i 570, 571. Their hindrance to the administration of the criminal 
law id well illustrated by the state of things ir^ the parts of Northumberland which 
bordere^on the Palatinate of Durham, Northumberland Assize Rolls (Surt. Soc.) xix. 
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of the Curia Regis; so that under weak king^Mlu^Hehiy III. or 
Henry VI. even the anti-feudal organization o^hdcentral govern- 
ment could easily be turned to feudal uses, i ^ 

Thus when Edward I. came to tl^ thronft he found that this 
assumption of private jurisdiction had to considerable 

lengths. In 1274 he sent out commissioners to qiquire into 
these usurpations of the royal rights.^ The results of these 
enquiries are embodied in the Hundred Rolls. They give us 
information respecting the franchise jurisdictions of the thirteenth 
century similar to the information given to us by Domesday 
respecting the fiscal system of the eleventh century. ^ \Jpon the 
information so obtained Edward I. founded his Quo Warranto 4^^ 
enquiries.^ He sent out commissioners^ furnished with copies 
of the Hundred Rolls, to enquire by what warrant differeiTt 
landowneA were exercising their jura regalia.^ The king’s 
pleaders ‘adopted Bracton’s theory to its fullest extent. If no 
charter could be produced they at once clainred judgment for 
the crown. If charters were produced they minimized the effects 
of all those which were not expressed in the proper technical 
terms.^ 

For many of the older franchises no charters could be ^hown, 
as charters were not common in Anglo-Saxon times; and, as 
we have seen, the Norman lords had been tacitly allowed to 
assume the private jurisdiction of their predecessors.® Conse- 
quently the proceedings of the royal commissioners aroused so 
much /esentment amongst the barons and other landowners that 
in the end the king was obliged to consent to a compromise. 
Ip 1 290 file two Statutes of Gloucester ® allowed that possession 
without interruption from the beginning of Richard I.'s reign 
should confer a good title; that old charters should be adjudged 
according to their form and tenor ; and that those \frho had lost 

^ Rptuli Hundredorum (Rec. Com.) Introd. ; Stephen, H.C.L. i 126-133 ; App.% 
XIX. A ai^d B. 

Writ 4 were issued agafhst the persons where the juries had found them in 
possession of franchises, etc., and ** nesciunt quo warranto ; ” or they came inlander 
the general proclamation directed by the Stbute of Gloucester of 1278 ; in Gloucester 
and Lincoln the results df the Quo Warra| to proceedings are ^entered in another 
hand on the Hundred Rolls ; for illustrations see App. XIX. C. 

^ Placita de Quo Warranto (Rec. Com.). The cases were sometimes adjiTurned 
** coram rege ” or ** coram rege in Parliamento.*' 

* P. and M. i 559-561 ; Select Ples^ in Manorial Courts xxii-xxiv. 

* Ibid xxijpxxvii ; P. and M. i 567 ; the more serious franchises Wiire usually 
prescribed for ; thus ** The Bishop of Durham spoke of Egfrith, the Archbishop of 
York received his gallows from /Bthelstan, prescribed to coin money, and could not 
or would not show anything beyond long seisin in support of many of the famous 
privileges of Ripon and Beverley ; " Coke, Second Instit. 281, distinguishes fran- 
chises which can be claimed by usa^a and those which require a charljpr to warrant 
them— the second are the more moaern class e.g. felons* or outlaws* goods. 

^ 18 Edward I. Stats. 2 and 3. 
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• t 

their franchisA ^ce the preceding Easter “ according^ to the 
coursd of pleayinv in the same writ heretofore used’* should 
hav^ re§titution. \ 

Both the king tend tha owners of franchises gained some- 
thing. 

* The theoiy of the king and his lawyers, that no franchise could 
exist except by virtue of a royal grant, became the law for the 
future. And the law was rigidly enforced in litigation before 
the ordinary courts,^ and more especially at the general eyre. 
The control of the general eyre over franchise holders was very 
strict ; and it was exercised in several different ways. Firstly, 
•the enquiries as to franchises contained in the Hundred* Rolls 
^ere made part of the articles of the eyre.*^ Secondly, at the 
eyre all franchise holders must appear and make their claims.® 
If they did not so appear and claim,^ or if they ap]^eared and 
claimed too much,**^ they ran serious risks of losing their franchises 
altogether, qjther'then, or if at any future time their franchises 
were called in question by a writ of Quo Warranto. Thirdly, 
their franchises could be forfeited if either mal-user® or non-user" 
could be proved. Fourthly, it waj^ laid down that a franchise, 
other ‘*than a franchise appurtenant to land, was not assignable 
by the grantee.® Fifthly, it had been settled in Edward I.*s 
reign that a franchise would not be allowed if, in the opinion of 
the court, it could not lawfully be granted by the crown.'*^ 
Sixthly, the extent of the jurisdiction conferred by the franchise 
was always determinable by the common law courts. , It is 
clear that control of this kind rendered the silent usurpation of 
franchises on a large scale impossible. ’ * , 

^ The medisval learning on this point is summed up by Coke in the case of the 
Abbot of Strat£» Marcella (1592) 10 Co. Rep. 24 a ; see ff. 28 a, b. 

^ Eyre of Kent (S.S.) i xl ; see e.g. Art. 72, ibid i 35, which corresponds to 
Art. 8 in the Hundred Rolls, App. XIX. ; for the general eyre and the articles of the 
•eyre see below 265 seqq. 269. 

^ Eyre of Kent (S.S.) i xxxi ; and see the writ of general summons, ibid i 3. 

* Ibid iii 174— the claimant made deflult with thiresult that the fratfthise was 
taken into the king's hand, and Staunton, J., said, ** if he replevy not these franchi-ses 
within* this eyre he will lose them for e^r;" ibid iii 183 — counsel, in answer to a 
plea Gif proBcriptioi.^ said that the franchises in question«were not claimed at the 
last eyre ; Y.B. 4 Ed. II. (S.S.) 94 Passeley ar§r. 

If a man claims to have a more extensive franchise in a city than he has 
warrant for, and it be shown by independent tcJSitimony or by his own charter that 
he has not the franchise after such fashion, he shall be deprived of it, and the 
franchise ^all be seized into the king's hancr," Eyre of Kent (S.S.) <4! 193. 

® Y.B. 30, 31 Ed. I. (R.S.) 500— excessive user of franchise nf infangthet ; 
Eyre of Kent (S.S.) i 128-129 ; cf. ibid iii 172 per Hartlepool arg. 

’ Eyre of Kent (S.S.) iii 178 per Hartlepool arg. 

® Y.B. 30, 31 Ed. I. (R.S.) 220-222 per Mutford arg. ; Eyre of Kent (S.S.) iii 
180 per Spigurnel, J. ; ibid 181, 183. 

® Y.B. 21, 22 Ed. I. (R.S.) 55-56 per Gisling^am, J. 

^®See e.g. Y.B. 5 Ed. II. (S.S.) 164, 206-207 ; for the control exercised by means 
of the prerogative writs see below 226-231. 
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On fthe other hand the title of franchise l^o^^rs i^ho could 
show a good title was secured. Such title cLuld be chown 
firstly by charter ; and this was the easiest /letnod of oroying 
a title, and the most favourably regarded by tlk court.^ Secondly 
by prescription under the statutes of 1 Thirdly by proof 
that the grantee had paid a rent for it to the J^xchequer.*^ 
Many persons were able to show a good title to franchises of 
many varied kinds — and some of them were extensive. Thus 
in 1 31 3-1 314 the Abbot of Battle made good his claim that a 
special eyre should be held for his liberty at Wye;^ and at the 
same eyre the city of Canterbury made good its claim^s ^,0 many 
franchises.® In later Year Books we often come across cases « 
where the existence of a franchise is admitted or allowed ; ® and 
new franchises were not infrequently granted.*^ For these reasofls 
the number and variety of the franchise jurisdictions which 
existed in England during the Middle Ages, and survived right 
down to modern times, is veiy large. 591*6 of them have 
played, and a few still play, an important part in* our judicial 
system ; others have always been nothing but humble additions 
to it ; and others have long ^been merely picturesque features in 
the legal landscape. What then is the reason for the exfetence 
and the long life of so many of these franchise jurisdictions ? 

The mechanism of the central government in a mediaeval 
state was not elaborate, and the force at its command was limited. 
In England, it is true, the central government possessed a more 
elaborate mechanism and had a greater force at its command 
than any other state in Western Europe ; but it hrfd attained 
neither the Elaborate mechanism nor the unlimited force of a 
modern state. Hence the state still found it necessary to dele- 
gate to persons or to communities many governmental powers. 

• 

You are now claiming these franchises by prescription, wherefore we hold 
that you cannot now amend your claim as you might have done if you had bee% 
claimini^ them by a charter, ;which would have been evidence for the consideration 
of the Cdbit,*’ Eyre of Kent ^.S.) iii iSy^ per Spigurnel, J. If a claim was made by 
charter the claimant was estopped from raying on any other title, ibid i 131. 

2Above88. 

-'^**1 think that such a service (paynimt of half a mark frearly) iaas good a 
specialty for you as the king’s charter would be,” Eyre of Kent (S.S.) iii 182 per 
Spigurnel, J. e 

* Ibid i Ixii 9, 28. * 

*Ibid i Ixiii 130-X3Z. In this case Staunton, J., said that a community 
claiming by prescription was in a diflCrent ]>osition from an individual ciaiming in 
this way, *^ia communa non est capax libertatis, and a city cannot be a city 
unless it was originally constituted by grant of the king ; ” I take it that this 
means that a mere community, not created a city by royal grant, cannot own 
a franchise; that therefore, if it had been created a city, it could only own 
franchises as from the date of its c|:eation ; and that consequently it was difficult 
for it to show a prescriptive title, f' 

< See e.g. Y.B. 14, 15 Ed. III. (R.S.) 140. ^ Below 132. 
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It is true*tha|Kt i|psumed many of these powers at a lalier date. 
But this metb^ Ilf exercising state control, which was originally 
imjjose^ upon*heWate by its own weakness,^ gradually came to 
be considered so obvious ^d natural a method that it continued 
to be used by th^ .ltate, even after the state had begun to acquire 
something, like its modern machinery and strength; and, owing 
to the uninterrupted development of the English state, the fran- 
chises thus created have had perhaps a longer life in England 
than in any other country in Europe. Thus franchise jurisdic- 
tions of different kinds have been created at many different 
period^iq English legal history. Some of them still exist ; and 
others, though no longer existing, survive in analogous institu- 
tions which are their modern representatives. 

• A work which set out to enumerate and to describe in detail 
all these franchises would occupy many volumes ; aifd even an 
attempt to summarize such a work would be out of place in a 
history of Engljsl) law. All that can be here attempted is a 
classification of the principles which underlie the leading classes 
of these franchises, and a short description of some of the more 
important specimens. From the joint of view of the principles 
whicM underlie these various franchise jurisdictions it is possible 
to divide them into the following five groups : — 

(l) ‘‘In early history,** says Maitland,^ “the king appears as 
first of all franchise holders, the first in point of greatness and 
the first, it may well be, in point of time.** Inde:d, from the 
mediaeval point of view, the prerogative itself was a species of 
liberty or*peculiar royal law, which placed the king outside the 
ordinary law,® just as the land over which a franchise e.^ists is oyt- 
side the ordinary law. This idea can be plainly seen in the inci- 
dents of tenure in ancient demesne, which got and kept its peculiar 
character because the land so held had belonged to the king on the 
day in which Edward the Confessor was alive and died.^ It can 
be seen also in certain minor jurisdictions such as those e>(ercised 
by the clerk of the market of thebking*s pqlace,® by his es^iieators,® 
by the court of the Marshalsea,^ and by certain officials em- 
powered by sl^tute to take q/gnizance of crimes committed in 
the King's palaces or places wnere he was residing.® But in the 
realhx of jurisdiction this idea did^ not bear much fruit. The 
king’s courts at an early date became in truth courts of common 
law; afid therefore the king*s jfrivileges and fraiyhises were 

* Above 17, 18. ® P. and M. i 367. 

* Vol. ii Bk. iii c. 5 ; vol. iii c. 4 § i. 

< Ibidc. 1 § 13. BCokf, Fourth Instit. c. 61. 

* Ibid c. 43. 7 Ibid c? z8 ; below 208. 

® Coke, Fourth Instit. cc. ao, ai; 3 Henry VII. c. 14 ; 33 Henry VIII. c. 12. 
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guarded^ and applied by them as a part of A^^ommon law. 
There is, however, one notable exception. Thj: k^ag did assume 
and exercise an important franchise jurisdiction, separate f];om 
the common law, over the royal fosests ; ^ and the causes for 
the assumption and permanence of this juris|ljction are not far 
to seek. The Norman and Angevin kings were mighty hunters ; 
and their successors have usually been sportsmen. Their powers 
over the forests both secured their free enjoyment of the pleasures 
of the chase, and gave them valuable financial and jurisdictional 
rights. 

(2) The second and, in the Middle Ages, by far.tlje most 
important group of franchise jurisdictions are those which ^ 
belonged to the landowners. They were in truth the natural 
concomitants of a feudal state ; and, as the political ideas of 
feudalism were shared by king and landowner alike, such fran- 
chises naturally sprang up. But the early centralization of the 
English government, the precocity of the development of the 
common law, and the scattered domains of the larger^andowners, 
prevented the growth of numerous compact principalities such as 
we see abroad. There are indeed instances of such principalities. 
There are the Palatinates of Durham, Lancaster, and Cffester, 
and the extensive franchises of the Lords Marchers of Wales ; 
and, closely connected with Chester and the Lords Marchers, is 
the principality of Wales, which, from the reign of Edward I., 
has usually been the appanage of the king’s eldest son.^ There 
were ajso the large liberties of Ely,® Pembroke,^ and Hexham,® 
and the jurisdictions of the Wardens of the Marches between 
England sffid Scotland,® which may be compared to the counties 
Palatine. But, for the most part, the franchises enjoyed by the 
landowners were of a much humbler kind, and were enjoyed in 
conjunction with such feudal and manorial jurisdiction as was 
left to them by the royal courts.’^ 

« 

^ Betow 94-107. « * Below n8. 

^ CokSi S^ourth Instit. c. jgp Webb, Lota! Government, the Parish and the County 
314, 316, 317 ; it is sometimes called a county Palatine, e.g. in 5 Elizabeth c. 23 
^ zi ; its judicial organization was assimil^*id to that of the rest of the couilty by 
7 William IV. and i Victoria c. 53. • l I 

^It dates from 1138 when Gilbert Clare was made earl by Stephen, Tout, The 
Welsh Shires, Y. Cyminrodor ix 205 ; Coke, Fourth Instit. c. 40 ; Webb, op* cit. 
313 n. 2 ; it was assimilated to an Ol’dinary county by 27 Henry VIII. c. 26 § 14 ; 
Tout, op. cit. 205, 208-210 points out that Glamorgan occupied a similar position, 
though never cabled a county Palatine. ^ » 

"Coke, Fcmrth Instit. c. 31; Webb, op. cit. 313 n. 2; it is called a county 
Palatine in several statutes ; but, as Webb says, ** as such it proved an obstacle to 
the effective administration of the county of Northumberland after the Northern 
Rebellion. For this reason the reputed Palatinate was abolished by 14 Elizabeth 
c. 13, and was reduced to the position^of a private franchise of the crown within the 
county of Northumberland.’* ^ 

* Coke, Fourth Instit. c. 67 ; they disappeared on the accession of James I., see 
4 James 1 . c. z. 

^ Below Z32-Z38, Z76-J87, 
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• » 

(3) The tlftrf ftroup of franchise jurisdictions are the boroughs. 
We shall see t^at there are boroughs of all sorts and kinds, from 
the^smskll borough v^vhich is hardly distinguishable from the rural 
manor to the greavi commercial centre which becomes a county 
in itself, and com||i;,fses many varied franchises both governmental 
and jurisdistional.^ 

(4) The fourth group of franchises are called into existence 
by the needs of commerce and industry. The most important 
class of these comprise the franchises by means of which the Law 
Merchant of the Middle Ages was administered. They include 
the many and varied powers given both to guilds of merchants 

* and craftsmen, and to special maritime and commercial tourts. 
With them I shall deal in a later chapter.^ A second class of 
these franchises are those enjoyed by the mining inc^ustry both 
in the Stannary districts of Devon and Cornwall and in other 
parts of England.® A third class comprises powers ’given to 
commissioners superintend certain matters closely related to 
commerce and industry. Thus various mediaeval statutes created 
and gave jurisdiction to commissioners of sewers;'^ and under 
Henr^ VIII. we can see the begin^iings of a law of bankruptcy 
in powers given to commissioners of bankrupts.^ The special 
jurisdictions or franchises so created really represent the transi- 
tion stage between the mediaeval franchise, and its modern 
counterpart — the grant to a special body of commfesioners of 
the right to exercise jurisdiction over a particular subject matter 
which depands special treatment.® Our modern legislature 
tends to be as prodigal in the creation of grants of this kind as 
mediaeval kings were in the creation of semi-feudal frainchises in 
favour of landowners ; and the modern official tends to be as 
anxious as any mediaeval landowner to increase his power by 
their acquisition and exploitation. 

(5) The last group of franchises I shall, for want of a better 
word, call professional. Churchmen in tlje Middle Ages were, as 
we shall see,^ governed by a separate iitw and separate courts 
which depended not on the kmg, but on the Pope ; and, even 
aftei^th^ king Jiad deposed th# Pope and asserted his own su- 
premacy, the ecclesiastical courts and ecclesiaJ^al law continued 
to be and still are very separate from the secul^ law and secular 

^ Bel^ 138-151. * Below 53c^543' * BeldV 151-165. 

^ For these statutes see vol. ii Bk. iii c. 5 ; and cf. Coke, Fou>h Instit. c. 62, 
which consists mainly of a comment on 23 Henry VIII. c, 5 which in his day was 
the principal statute on this subject, and is still in force, see Halsbury, Laws of Eng- 
land ix pp. 220-222. 

» Below 470-473* 

^ Modern instances are, The Railway ana f anal Commission, The Income Tax 
Commissioners, The Board of Agriculture and Fisheries. 

’ Below 582-583, 599-603. 
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courts. ^We shall see, too, that both the comAio^awyers ^ and 
civilians,^ obtained their own professional o^ai|zations and a 
certain jurisdiction over their members. The nysicians in Henry 
VIIL’s reign obtained similar powers, ^hich were much discussed 
in the well-known case of Z?r, Bonham} T|c army was regu- 
lated by the court of the Constable and Marshal,® and the navy 
by the court of Admiralty,® both of which courts I shall de- 
scribe in a later chapter of this volume. The Universities of 
Oxford and Cambridge acquired analogous rights to discipline 
their members and settle their disputes in their own special 
courts.^ • • 

Thbse, then, are the main groups of franchise jurisdictions. 
From them I propose to select for description at this point tljp 
five following specimens : The Royal Forests ; the Franchises of 
the Landowners ; the Boroughs ; the Stannaries ; and the Courts 
of the Universities. 


The Royal Forests^ 

Manwood ® thus describeS a forest. “ A Forest is a certain 
territory of woody grounds and fruitful pastures, privileged for 
wild beasts and fowls of Forest, Chase and Warren, to rest and 
abide in, in the safe protection of the King, for his princely 
delight and pleasure, which territory of ground, so privileged, is 
meered and bounded by unremoveable marks, either known by 
mattefof record, or else by prescription: and also neplenished 
with wildjbeasts of Venery or Chase, and with great coverts of 
Vert, for the succour of the said wild beasts, to have their abode 
in : for the preservation and continuance ef which said place, 
together with the vert and venison, there are certaki particular 
laws, privileges and officers, belonging to the same, meet for that 
purpose, that are only proper unto a Forest and not to any othe% 
place. The forest therefore possesses peculiar officers, peculiar 
courts, and a peculiar law. It is from the point of view of these 
three peculiarities that it is intei^sting to the legal historian. I 
shall first describe *the forest organization as it* existed iA the 
thirteenth centum/, and then sketch the gradual decay of«that 
organization, 'r • 


1 Vol. ii Bk. iii cc. 4 and 5. ■ Vol. iv Bk. iv Pt. I. c. i. 

• 14, 15 Henry VIII. c. 5 ; i Mary c. 9. 

< ^610) 8 Co. Rep, 113 b, ® Below 573-578. 

• Below 544-547. ’ Below 165-176. 

B On the whole subject see Mq^iWood’s Forest Laws, the first edition of which 
was published in 1598 ; and Select Pleas of the Forest (S.S.) by G. J. Turner. 

• Forest Laws (Ed. 1665) 40 ; cf. Dialogus de Scaccario i xii (Sel. Ch. 206). 
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The organi^tiin of the forests in the thirteenth centurjf, 

The Carolir%ian Capitularies show that the royal forests were 
theif a toyal institjition controlled by special officials.^ The 
Norman dukes took^ over tfiis, as they took over other Frankish 
• institutions ; and Shere is evidence that there was a special code 
of forest lav? in Normandy in the time of William 1 .^ Thus the 
forest law can ultimately be traced back “ to the Frankish forest 
ban.'' ® This law was introduced by William into England ; and 
with it came the Norman forest organization and officials.^ Of 
their oppressive character the chroniclers leave us in no doubt ;® 
^and the |^r6wth of the areas subject to this law is proved l^y the 
charters of Henry I. and Stephen.® The forest law was perhaps 
oocasionally enforced by the sheriff in the early Norman period 
but, from Henry I.'s reign onwards, it was probably always en- 
forced by special justices of the forest.® By Henry II.'.s reign it 
is clear that the organization of the forests and the law there ad- 
ministered had fallen apart from the organization of justice, and 
from the law of the rest of the country.® 

Before 1238 the forests were sometimes under the charge 
of sev.-tral justices, but generally under one Chief Justice of the 
Forest. In 1238 they were divided into two provinces according 
as they lay to the north or south of the Trent. Over each forest 
a justice was appointed. They were responsible for ,the whole 
administration of the forests ; and they were allowed, and in fact 
obliged to do their work by deputies, appointed sometimes by 
the crown end sometimes by the justice.^® By the end of the 
fourteenth century all the duties of the justices wei'e performed 
by these deputies, and their office had become a sinecure. These 
duties included the holding of inquisitions as to the general state 
of the forests, and as to the expediency of royal grants, and the 
release on bail of prisoners accused of breaches of the forest laws.^^ 
• Over particular forests, or particular groups of forests, were 


^ Petit-Dutaillis, Studies in Constitutional History ii i66. 

3 IJaekins, Norman Institutions X03. y ’ Ibid 48. 

* Petit-Dutaillis^ii 167. J ® y)id 168, 169. 


* Aid ^o, Charter of Henry I. § ro “Second Charter 

’ W, A. Morris, Office of Sheriff, E.H.R. xxxiii 160 163 n. 157, citing 

H. W.X. Davis, Regesta, i xxxi. > 

^ Petit-Dutaillis, ii 172-177 ; as is there pointed out, it may *tN^be, as Lieber- 
mann has w^gested, that the information as to the forests contain^L in the Leges 
Henrici Primi may be a fragment of instructions given by Henry I. to me justices of 
the forest ; further, the Pipe Rolls and the charters prove that there was then a 
special forest law and forest organization ; probably it was enacted in a Forest 
Assize, some parts of which are reproduced in Henry ll.’s Assize of Woodstock 
(1x84), Sel. Ch. X56-159. 

^ Dialogue de Scaccario i xi, cited below gij 6. 

32 Henry VIII. c. 35 gave statutory validity to the practice. 

Select Pleas of the Forest (S.S.) xiv-xvi ; Manwood 488, 489. 
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placed Officials generally termed Wardens. ;were the exe- 

cutive officers of the crown, to whom the roya|[j writs relating 
to the forest business were addressed, and necessary atffsnd^nts 
upon the forest courts. In fact, theiiupositio^ with regard to the 
forests seems to have been somewhat analogo i(j to the position of 
the sheriff with regard to the shire.^ ^ 

In all the forests there were a varying number of officers 
(usually four) elected in the county court, and styled Verderers.. 
Manwood says that they should be “ gentlemen of good account, 
ability, and living, and well learned in the laws of the forest.**^ 
Their chief duty was to attend the forest courts ; tjie^ served 
gratuitously ; and they were immediately responsible to the 
crown. Possibly they were regarded as a check upon the 
Warden, the coroner was upon the sheriff.^ 

Under the Wardens there were a varying number of officials 
styled Foresters. They did the work of a modem gamekeeper. 
In theory they should have been paid by the Wardens. In fact 
they often paid the Wardens to allow them to exercise an office 
which gave abundant opportunities for the oppression of the in- 
habitants of the forest.^ 

In each forest there were usually four Agisters, whosb duty 
it was to collect the money due for the agistment and pannage of 
cattle and pigs in the king’s demesne forests.* 

The king was not the absolute owner of all the lands in the 
forests. The owners of such lands could use them as they pleased, 
subject to the condition that they could do nothing which would 
interfere wi^li the beasts of the forest. “ In precise language, 
they could not make essart, purpresture, or waste without the 
king’s licence.” ® The owners of such lands appointed persons 
called Woodwards, whose duty it was to protect the property of 
their masters, and also to protect the king’s venison. Their ap- 

^ Select Pleas of the Forest (S.S.) xvi-xix. They were either appointed by letters 
patent and held office during the king’s pleasure, or they were hereditary wardens ; 
they were sometimes called >' * ewards, balilfs, or chief foresters. 

‘Manwood 403-407; Coke, Fourth Instit. 292, 293; Select Pleas xix, xx; 
F.N.B. 164 c. 

‘Manwood 428-430; Coke, Fourth istit. 293; Select Pleas xx-xxiv. There 
were several varieties ‘HVIanwood at p. 4^ says, “ Some such foresters are <ibresterB 
in fee and have the, same office to them and to their heirs, paying unto tl^ king a 
certain lee farm or rent for the saine . . . and there are some other foresters of the 
king that have ^"leir office but for term of their life only : and again there are some 
foresters of f'' i king that have thefn office by letters patent from tf'e king . . . 
durante ben^ placito only.” 

* Fourth Instit. 293 ; Select Pleas xxv. 

‘ Ibid xxiv. An essart was the destruction of the forest and the reduction 
of it to a state of cultivation. Dialogue de Scaccario i xiii (Sel. Ch. 206); Man- 
wood at p. 154 says that it was ” the greatest offence and trespass of all other.” 
A purpresture means an encroachment on the forest, Dialogus ii x (Sel. Ch. 225) ; 
Dyer pi. 45 p. 240 b. Waste is when any tenants within the forest abused any 
rights they had, e.g. the right of lopping wood, Select Pleas Ixxxiii. 
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pointment ni]|Kt always have the sanction of the justi(|e of the 
forest#^ I 

jCerJain land once forming part of the forest, but disafforested 
in consequence of a perambulation to ascertain the boundaries of 
the forest, was ui^er the control of officials called Rangers. We 
► do not heaf of them till the end of the fourteenth century.^ Their 
duties were limited to these districts, outside the forest, known 
technically as purlieus. They were officials “ of the forest, but not 
within the forest.** Their office “ doth chiefly consist in ranging 
and walking of the pourall^es, and in safe conducting of the wild 
beasts, (hat they shall there And, into the forest again, and also 
• in presenting of all offenders and unlawful hunters, and of their 
trespasses and offences, which they have done within the poural- 
ftes.*’» 

These were the chief officials of the forest. Their powers and 
jurisdiction were exercised in peculiar courts, the arrangement 
and procedure cH jvhich present certain features of resemblance 
both to the communal courts, and to the courts of the justices in 
eyre, as they existed in the thirteenth century. 

(1) The court of Swanimote. Jhe word Swanimote has been 
applied to different courts at different periods in the history of 
the forest law. Originally it meant a court which, according to 
the Charter of the Forest, met three times a year, for the purpose 
of business connected with agistment, pannage, and fawning.^ 
It would appear that Manwood confused this court, held at these 
times, with the inquisitions, held to enquire into trespasses to 
vert and 'venison, to which the term Swanimote was often 
applied.* 

(2) The court of Attachment.® This was a court which was 
held every forty days by the verderers to view the attachments 
by the foresters for offences against the vert and the venison. 
The jurisdiction of the court was small. It could only take cog- 

•nizance of small trespasses to the vert. Larger trespasses were 
enrolled and heard by the justices in ^re. In such , eases the 

i*Select Pleas xxiv, xxv. %«)id xxv. » Manwood 396-398. 

% 8 (Sel. Ch. 349) ; Select Pleas xwii seqq. •' 

^ The term was so applied by the Ordinatio Forestas'^^ Edward I. St. 5 c. i ; 
see sftso Manwood c. 23 ; at pp. 478-485 he gives a list of iKrty-five articles to be 
enquired into by the court ; these clearly belong to the gene^il inquisition, not to 
the Swanimote as defined by § 8 of the charter of 1217 ; the teTS^lso seems to be 
used in tills sense in S.P.D. 1635 82, cclxxxix 32 — a precept address^to the beadle of 
the forests of Essex to cause a Swanimote to be held at ChelmsfoM at which the 
forest officers and the reeve and four men from each vill in the forest were to appear ; 
and the beadle was to bring the names of persons summoned, and the names of all 
prisoners in his custody. 

•Forest Charter (1217) fSel. Ch. 349, 35®\§ 8; Manwood 401, 402. 443-450 ; 
Coke, Fourth Instit. 289 ; Select Pleas xxx seqq. The ubiquitous word Swanimote 
is sometimes applied to this court, ibid xxxvi. 

VOL. I .— 7 
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offender, if an inhabitant of the forest, found ^If^oges to appear 
at the eyre ; if not an inhabitant he Ivas imprisoned till th6' eyre, 
or till released by the Chief Justice of the forest. But, aqcording 
to statutes of Edward III. and Richards II.*s reigns, such imprison- 
ment could only take place if a person had bqm duly presented 
by officers of the forest and other lawful men, or if hft had been 
taken with the mainour.^ 

(3) Special and General Inquisitions.^ According to the 
consuetudines et assisa de foresta,® it was the duty of the foresters 
and verderers, with the assistance of the four neighbouring town- 
ships, to hold an enquiry into all offences committed in^th? forest. 
A special inquisition was held whenever the commission of an ' 
offence was discovered ; for instance, if a deer were found dead 
in the forest, or if greyhounds were found straying about the 
forest. The persons whom the townships presented as guilty 
were attached to appear before the justices in eyre. If the town- 
ships did not appear, or appeared and knew nothing^ of the facts 
they were amerced at the eyre. In the reign of Edward I. these 
special inquisitions, held to enquire into particular offences, gave 
place to general inquisitions,^ held for the purpose of enquiring 
into any offences which had been committed over a certain district 
within a certain time. In a statute of 1306 * they were called 
Swanimotes, and the method of taking the inquisition was defined. 
They were .always held before a deputy of the justice of the forest, . 
most of the forest officials, and a jury. All offences against the 
forest law, or misdoings of officials could be presented at these 
inquisitions.'* 

(4) Ine Regard.* The Regard was an enquiry held, once 

every three years, by twelve knights chosen for the purpose. 
The subject matter of their enquiry was fixed in Henry III.'s 
reign. The most important articles of their enquiry related to 
essarts, purprestures, and waste. Persons who had newly essarted 
land, or who were guilty of making purprestures or waste, were^ 
dealt with by the justices in eyre. Other articles dealt with 
hawks and falcons, mines, harbojirs in the forest suitable for the 
export of timber, Ijoney, underw^-^od, the posses£?ors of. arrows, 
greyhounds, or otkfcr things likely to harm the deer. ^ 

(5) The Ey/J^ Just as the whole administration of^ the 

^ I Edward i‘. St. x c. 8 ; 7 Richard II. c. 4. ® Select Pleas xa^i- 1 . 

3 Printed b ( the end of Edward II.*s reign among the Statuta incerti Temporis. 

* 34 Edward I. St. 5 c. i. 

B For an example of a general inquisition, see that of 1369, Select Pleas xlix ; as 
to the articles of enquiry in the sixteenth century, see Manwood 478-485. 

< Select Pleas Ixxv-lxxxvii ; Coke, Fourth Instit. 292, gives the articles ; Manwood 
408, 409 ; cp. Fleta 11 . 41 '* Oe vetq^i^ capitulis Forestae ; ” the first eleven are the 
chapters of the Regard. 

7 Select Pleas 1 -lxix. 
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county was r#W*ewed by the justices in eyre,^ so the juitices in 
eyre o*f the forest reviewed the whole administration of the forests. 
Thair caurt is sometimes called the court of Justice Seat.‘^ The 
justices in eyre were appoiifted by the crown to hear the pleas of 
the forest over a certain defined county or collection of counties. 
Among them the justices of the forest were usually included. 
The sheriffs of each county were directed to summon by a fixed 
date all those holding land within the forest, the reeve and four 
men from each township within the forest, the foresters, verderers, 
regarders and agisters, with their attachments, regards and agist- 
ments. % At the eyre all persons presented as guilty of breaches 
of the forest laws were amerced. The proceedings of the Special 
a^d general inquisitions, and of the regard, all led up to the final 
amercement of the offender at the eyre. “ By the l^ws of the 
Forest all the proceedings of those courts for the greatest offences 
done in the forest are as nothing until such time as they are pre- 
sented to tbp Lotci Justice in Eire of the Forest at the Justice 
Seat.** ^ The Dialogus de Scaccario tells us that revenue from 
these sources was the most valuable part of the revenue from the 
forests.^ Like the general eyre,®» “ it was almost as much a 
financial assembly as a court of law. The records of its proceed- 
ings are memoranda of sums of money owing to the king rather 
than registers of process and judgments.** ® The searching nature 
of this enquiry into the forest administration is illustrated by the 
articles of the eyre, given by Fleta.^ Probably the forest eyre 
was held, Jike the general eyre for the county, about once in 
seven years.® Coke'’ and Manwood,^® however, state ^ that, like 
the regard, it was sometimes held once in three years. However, 
it is certain that evqp in Edward L*s reign they were held much 
more irregularly. In the fourteenth century and later, they tended 
to become more and more infrequent. 

These peculiar courts administered the forest law, which was, 
in the thirteenth century, regarded as body of law distinct 
from the common law.^^ Questions wHlCh fell within fHe scope 

^^elow 265-271. ^Fout.^ Instit. 291, 292 ; Manwood ^91-525. 

*ibid*5o5; cj:^ p. 402, “Unto wnich court (the Jl^tice Seat) the courts of 
Attacnments and Swanimotes are but as it were two hands\< ,>^eliver matters unto it, 
to receive judgments thereof from thence ; “ Coke, Fourth In^t. 290. 

^ II. XI (Sel. Ch. 232), Quod enim de forestis'solvitur pene tcWm vel ejus maxima 
pars ex placitis et exactionibus provenit. • 

* Beld^ 271. ^ Select Pleas lx. ^ 

^ Fleta II. 41 caps. 12-51; Manwood 509-525; in his time they were 84 in 
number. 

® Select Pleas Ivi, Ivii. ® Fourth Instit. 291. Manwood 41 1. 

® Dialogus de Scaccario I. xi (Sel. Ch. 205, 206), Sane forestarum ratio, pcena 
quoque vel absolutio delinquentium in eas, li^e pecuniaria fuerit sive corporalis, 
seorsum ab aliis regni judiciis secernitur, et solius regis arbitrio vel cujuslibet 
familiaris ad hoc specialiter deputati subjicitur. Legibus quidem propriis substitit ; 
.jj^uas non communi regni jure, sed voluntaria piincipum institutione subnixas dicunt. 
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of that (aw would not be discussed by the c6ur^ of ^common 
law.^ The jurisdiction of the forest courts could \>e pleaded in 
bar to proceedings at common law.^ Several particulars ,are 
mentioned by Coke and Manwood ia which the rules of the 
forest law were different from those of the comfuon law.’ 

It is common in the Middle Ages to find the vacious kinds 
of jurisdiction known to the law in private hands. Even the 
highly prized forest law was no exception to this rule. In two 
exceptional cases in the thirteenth century grants of the whole 
forest jurisdiction were made. In 1266-1267, Henry III. granted 
these privileges to the Earl of Derby, and in 1285 5 ' 4 >yard I. 
made a similar grant to his brother l^mund.^ As a general 
rule, however, the effect of the grant of a forest was not to vest 
forest jurisdiction in the grantee, but to give him a “ chase.”*'* 
If any jurisdiction was intended to be conveyed by such a grant 
it must be expressed in it. It followed that the forest organiza- 
tion and most of the forest law ceased to appiy to^ the land so 
granted. The grantee had the right of arresting trespassers, if 
caught with the mainour, as the beasts were his by the law of 
the forest ; and he could exer/:ise any other jurisdiction specially 
granted to him.* In some places, for instance, the lords of 
chases held courts termed Swanimotes.^ 

The right to make a park was possessed by all owners of 
the soil ; * but a licence of the crown was required if the pro- 
posed park was in a forest, or so near a forest as to be a nuisance 
to it, by attracting away the beasts of the forest. The forest 
law did not apply to a park. The owner of a park could pre- 
serve th1?beasts therein, not because they were his, but because 
it was a trespass to enter his park.^ Such trespasses were 
specially penalized by the legislature ; and usually the common 

^ Keilway 150 b, pi. 43 (citing a case of Edward III.*s reign). 

^ Manwood 490, 491 (citing two cases of Henry VII.’s reign). 

* Fourth Instit. 315, 317 ; Manwood 486, ' 

^ Seli;?t^ Pleas cxi, cxii; Fourth InBti|. 314. In Z615 these grants were dis- 
cussed in tlie King v. Briggs^ a Buis. 295 (also reported z Rolle zz2, Z94); Dod- 
deridge, J., said in that case (at p. 296) that James I, had made a similar grant to 
Prince Henry ; cp. Manwood 72-9Z. y 

^Y.B. 20, 2z Ed. l./f^26 per Spigurner arg[. ; in the King^/. Briggs CoVb said 
at p. 295, ** It is a chaaf^'^ind not a forest being in the hands of a subject ; a Swani- 
mote court a subject /^ay have, but po subject may have a forest, because noiie can 
make a justice in j but the king ; but in Jennings v. Rocke (i595) Palmer 93, 
94, Popham ha^laid that a subject might have a forest by special words^of grant ; 
at an earlier sj^e in the former case Bacon, the Atty.-General, had confessed 
judgment ; Coke was evidently not sor^ to have a chance of scoring off him ; 
Manwood, 75, seems to take Popham*s view. 

* Select Pleas cxxii. Ibid cxiv. 

Any lord may have a park on his own land, if it is not prejudicial to the 
rights of other people,’* Eyre of Kes4«(S.S.) i z88 per Spigurnel, J. 

* Select Pleas cxv, cxvi, cxxii ; Cro. Jac. Z55 (z6o8) Case of Leicester Forest. 

Below Z08. 
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law courts tc^ cognizance of them ; but possibly in sofne cases 
theyVere dea»t with in the manorial courts.^ 

• Tht right to a free warren was a right granted by the crown 
to take certain beasts and birds of warren ^ (other than beasts 
of the forest) on tee demesne lands of the grantee, provided the 
lands were not within the bounds of a forest. The right of 
warren belonged to the grantee and his heirs. It did not pass 
with his land upon an assignment ; ^ and therefore it might 
happen that the right to take these birds or animals might “ be 
claimed on the land of another, to the exclusion of the owner of 
the laiad* ’ ^ In many cases the lord had a court in which 
trespasses upon this right were tried.® • 

^ The grants of these smaller franchises were no doubt either 
caused or suggested by the king’s large control over ^he forests. 
We shall now see that the subsequent history of the forest law 
and of the protection given to the sporting rights of *the land- 
owners by ^ihes# smaller franchises is somewhat similar. The 
forest law decayed, and the sporting rights of the landowners 
ceased to be protected by these smaller franchises. The land- 
owners came to regard their sporting rights as rights incident to 
their ownership of the soil, and, as we shall see,*’’ they secured 
protection for them by the Game Laws.^ 

The decay of the forest organization, ,, 

When Manwood wrote his treatise on the forest laws in 1 598 
the forest organization was already in a state of decay. , “ The 

^ The Court Baron (S.S.) 34. • ^ • 

^ As to these see Select Pleas cxxviii-cxxxii ; it was decided in Duke of Devon- 
shire V. Lodge (1827) 7 B. and C. 36 that grouse were not birds of warren ; cf. 
Fitzhardinge v. Purcell [^908] 2 Ch. at pp. 163-164. 

3 Select Pjeas cxxiv — apparently on such assignment the lands were liable to 
be diswarrened. 

^ Duke of Devonshire v. Lodge (1827) 7 B, and C. at p. 39 Lord Tenterden, 
• C.J. ; this rule is as old as the Y.BB., see Y.B. 34 Hy. VI. Mich. pi. 9; cp. Bl. 
Comm, ii 39. , 

^Select Pleas cxxiii, cxxvii, cxxxixf but appaaantly he could not Compound 
with those who trespassed in his warr^ if he had not such a court, see Eyre of 
Kent*(S.S.) iii 192 per Spigurnel, J. . f 

JBelpw 108. • # 

^or the effect of this change upon the law as to thcV'‘fquisition of possession 
and ownership of animals ferae naturae see Bk. iv Pt. II. c. It will be observed 

that the account here given of the history of i^esc sporting r||^ts does not wholly 
agree with the view which Blackstone takes, Comm, ii 4i5-4i9?^^t no person was 
justified m taking beasts of the chase or walren, “or indeed in ti^ough strictness 
of common law in hunting or sporting at all,” ibid at p. 417. No wubt hunting or 
sporting was prohibited within these franchises, and special penalties were provided 
for those who infringed these franchises by sporting therein ; and that was why 
they were valued ; for, as Mr. Turner says, “ the object of charters of warren would 
be inexplicable if the public had not the righ^ of hunting on unenclosed lands out- 
side forests, chases, and warrens,” Select PleJk of the Forest (S.S.) cxxiii, citing 
P.Q. W. 60Z ; and a fortiori the owners of land not parceLs of a forest chase or 
warren could hunt the game thereon. 
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Forest he says, “ are gone clean out of knojftledge in most 
places in this land ; ^ and they are “ grown intofcontempt with 
many inhabitants in forests.” ^ Several causes had contributed 
to bring about this result c 

(l) The forest organization had never beei^ popular with any 
class in the community. It was unpopular with the« landowner 
because it fettered his rights over his land. It was unpopular 
with the farmer because the large powers of the forest officers 
led to much oppression. 

The first cause for the unpopularity of the forests found ex- 
pression in the demand for the limitation of the forest hpundaries. 
Thescidemands were granted in Magna Carta,® and the Forest 
Charter of 1217. In 1218 perambulations of the forest were 
made by twelve knights in order to carry into effect the provisions 
of the Forest Charter. In 1219 and 1225 similar measures were 
taken. In 1227, when Henry came of age, he directed further 
perambulations with a view of again afforesting disjtricts which 
had been wrongfully disafforested. This was made the subject 
of complaint in 1260. In 1277, 1298, and 1300 there were 
further perambulations.^ The result of the last perambulations 
was extensive disafforestment ; and a statute of 1327 fixe‘il the 
boundaries of the forest as so established.^ As so established 
they remained during the fourteenth, fifteenth, and sixteenth 
centuries. , When Henry VIII. wished to afforest the land round 
Hampton Court, he got statutory authority, and provided com- 
pensation for the tenants of the land.® And this new forest was 
short lived. Such complaints were made by the inhabitants of 
the adjdtfting parishes that it was disafforested by Order in Council 
in 1548.7 

The second cause for the unpopularity of the forests also 
found expression in Magna Carta ® and the Charter of *the Forest.® 
The clauses of the charters show that the officers of the forest — 
especially the foresters — used their powers to oppress the dwellers*^ 
in the forest. The sam^ abuses«appear in presentments made at 

\ 

* Preface. / *Atp. 71. * * r 

® Charter of 1215 §^7, 48. 

* Select Pleas xcic<cvii. An acrount of these perambulations is given in the 
King V. Inhabitai^ ^‘f Rodley (1667), Hardres 437, 438. 

* X Edward St. 2 c. i. o ^ 

* 31 Henry/rl III. c. 5 ; Fourth Instit 301. 

7 Dasent ii igo-iga ; it is there stated that the reason why Henry VIII. made 
this forest was that he had ** waxed hevy with sickness, age and corpulence of body, 
and might not travayle so readily abrode, but was constreyned to seke to have hia 
game and pleasure ready at hand.” 

•§48- 0^’ •§§7.14,16. 
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the forest* eyifts,^ and in several later statutes.^ The Qrdinatio 
Forestae of 1 306 ® explains that their misdeeds conduce, not 
mq-ely^to the oppression of the people, but to the damage of the 
crown. Some sentences token from a royal proclamation, in- 
serted before thig|statute, will illustrate the nature of grievances 
^ which were felt all through the Middle Ages and later. “ Some- 
times,*' it runs,^ “ accusations are made of the breach of the forest 
laws, not upon lawful inquisitions of honest and lawful men of 
the country, as justice requires, but on the word of one or perhaps 
two foresters, or on the word of one or perhaps two verderers, 
who fr^n\ hatred or other malicious motive, in order to extort 
^ money, accuse or indict persons ; and then follow grievous 
attachments, and the innocent man, guilty neither of negligence 
Sor wilful wrong, is punished. Also the people are oppressed 
by the multitude of foresters and other officials, who, since they 
have not the wherewithal to live abundantly, must of •necessity 
live on the country, adjoining the forest ; and, what is worse, they 
claim it as the right of their office so to get their living ; and, 
yet, none the less, in order to get the food they need, they con- 
stantly destroy the wood committed to their charge, and the 
beasti in it, by making sales, and gifts, and by making or per- 
mitting others to make other forms of destruction, to the intoler- 
able damage of us and our heirs.” Statutes attempted to 
suppress these practices. The form in which indictments could 
be made was regulated ; and it was made illegal to imprison any 
man unless after an indictment in due form. But it was only 

1 Select Pleas, 44-53, presentment at the Rutland Eyre of X2(>9of tiic Extortions 
of Peter de Neville and his foresters; at p. 50 it is presented that “ the same Pefer 
imprisoned Peter, the soij of Constantine, for two days and two nights at Allexton, 
and bound him with iron chains on suspicion of having taken a certain rabbit in 
Eastwood ; the same Peter, the son of Constantine, gave two pence to the man 
of the aforesaid Peter de Neville, who had charge of him, to permit him to sit on a 
certain bench in the gaol ol the same Peter, which is full of water at the bottom ; ” 
• cp. 125-128. 

*i Edward III. St. i c. 8; 25 Edward III. St. 5 c. 7; 7 Richard II. c. 3; 
Manwood 432-439. • • 

*34 Edward I. St. 5. J 

• « Non nunquam etenim hunt acr^^atores de Foresta . . . non per legitimas 
inqul^itiones probAum et legalium honiinum patriae prec^dentes, ut justitia requirit, 
sed aa dictum unius vel forsan duorum de forestariis, aut\.<\dictum unius vel forsan 
duoAim de viridariis, qui ex odio aut alias nialiciose, ut LV aliquo pecuniam ex- 
torqueant, quenquam accusant vel indictant,*et exinde seql^tur attachiamenta 
gravia, et punitur innocens, quern nulla ^mnino culpa seu owtum constringit. 
OpprimiAr etiam populus, prae multitudine forestariorum et alioAp ministrorum, 
quos, cum non habeant unde abunde vivant, per patriam, forestae adjacentem vivere 
oportebit eosdem, et quod est deterius, pro jure officii sui vendicant, ut sic vivant 
isti nichilominus pro suis victualibus quibus egent, boscum suae custodiae . . . 
deputatum, et feras in eisdem existentes, vendendo, donando, et multipliciter 
minuendo, ac minui permittendo, success dierum processibus destruunt et 
adnichilant, ad nostrum et heredum nostrorum intolerabile detrimentum.” 
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the decaj^ of the forest administration which could ^ut an end to 
abuses which were inherent in it ^ 

(2) We shall see that in other branches of the bw ^the 
common law courts tended to encroach upon the jurisdiction of 
rival courts. They had from early times e:kercised a sort of 
superintendence over the court of Justice Seat ; and tJie justices 
in eyre could always adjourn a point for the consideration of the 
court of King's Bench.^ Thus in 1565 it was resolved by the 
Queen's counsel and by the judges, in the presence of the Justice 
of the Forests, that the building of a new house on the several 
soil or waste of any man within a forest is a purprejstvre and 
finable^*^ The court of King's Bench might, it is true, decline to 
hear a case that ought properly to be decided by the forest law/* 
But we can see from Coke's Fourth Institute that the tendency 
to emphasize the control of the common law courts was growing. 
Coke laid it down, generally, that the forest law is “ allowed and 
bounded by the common laws of this realm." i ^ Thys, if a man 
was unlawfully imprisoned by a forest officer, he could get his 
release by habeas corpus from the King's Bench.^ If injustice 
was done at the Justice Seat, the case could be removed by 
certiorari into the King's Bench.® If the Justice Seat defined 
to allow a just claim, the King's Bench might direct that court 
to hear and allow the claim.^ If the decision of the Justice Seat 
was wrong An law a writ of error would lie to the King's Bench.® 

(3) We have seen that the ordinary forest courts could do 
very little except present criminals at the eyre. It was at the 
eyre that they were punished ; so that it may be said that the 
whole e 5 Bcutibn of the forest law depended upon the regular 
holding of the eyre. But by the end of the sixteenth century 
eyres were seldom held, and, if held, seldom* completed. Man- 
wood describes the state of things existing at his day,* and points 
to the desuetude of the eyre as one of the main causes of the 
decay of the forest law.® The desuetude of the eyre meant, in ' 
fact, thercollapse of the*/rhole system. 


' See case of 1339 cited, Select Pleas n which the King^s J3ench decided that 
the roe was not a beast c^the Forest. * /* 

*■* Dyer, 240 b. /•■* 

^ Keil, 150 b, pi. ^ cp. Duke of«Norfolk v. Duke of Newcastle (1666) i Sid. 296. 
* Fourth Instity«^o ; Manwood, 4x0, 526. * Fourth Instit. 290. 


^ Ibid 294. j| 2' Ibid 297; F.ll.B. 230. ^ Fourth Instity297. 

* 161, 162, V^But now of late within these hundred years there have oeen very 
seldom any Justice Seats at all kept for Forests. And when that there is any kept, 
the same is so slenderly performed, that there is very little or no good at all done 
thereby ... for the records of the proceedings of the Forest matters are not orderly 
kept, nor returned into His Majesty’s Court of Exchequer . . . whereby the rents 
growing due unto His Majesty . . . f^Ith the fines that are assessed and not paid, 
and all bonds that are forfeited unto the king for any matter concerning the Forest, 
might, in due course of law, be levied and gathered to the King’s use : for, nowadays, 
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• But thougV, at the end of the sixteenth century, tho^ forest 
laws Were rapidly becoming obsolete, the financial embarrass- 
ments o( Charles caused an attempt to revive them in the 
earlier part of the seventilenth century. The Parliamentary 
opposition to the Atuarts rested their case upon old precedents. 

*The supporters of the prerogative were not slow to follow the 
lead thus given to them. From 1632 to 1637 Justice Seats 
were held by Lord Holland, Chief Justice in Eyre.^ Juries were 
threatened and intimidated,^ so that it is not surprising to find 
that the crown procured a large number of fines and amercements 
for then mlmost forgotten offences, and the affbrestment of large 
•tracts of country which had long been free from the forest law. 
In Rockingham forest, for instance, the bounds of the forest were 
entarged from six to sixty miles, and the Earl of SalisJ^ury was 
fined ;^20,ooo, the Earl of Westmorland 19,000, Sir Chris- 
topher Hatton 1 2,000.® These proceedings were the flccasion 
of an Act of th« tLong Parliament which finally fixed the 
boundaries of the forests. The boundaries of the forests were 
to be the boundaries which were existing in the twentieth year 
of James I.*s reign. No place at which a forest court had not 
been hi\d for sixty years preceding the first year of Charles I.*s 
reign was to be accounted forest. Provision was made for the 
issue of commissions to ascertain boundaries. No place dis- 
afforested since the twentieth year of James I.*s reign was, by 
reason of the Act, to be afforested. 

After the Restoration little more is heard of the forest Jaws. 
In a statute of 1667-1668 relating to the Forest of Dean the 
forest laws were declared to be beneficial;'^ and in a statute of# 

<• 

if it do chance that a Justice Seat be kept for any one forest, the same is seldom or 
never finished . ? . and some few fines, and perhaps none at all, for any offence 
paid. And then, when the Justice in Eyre of the Forest doth chance to die, the 
repords of the Forest remaining in some private man’s hands, and not returned into 
tne court of Exchequer, by some means or other they are smothered, so that they do 
never come to light. . . . But if that Justices of th(%f|^rest would duly he -4 their 
Justice Seats, and cause perfect records theKof to b^ept ; or else if they would 
cause the records of their proceedings to l^returned into His Majesty’s Court of 
Exchequer, whereby |here might be execiaion of their proceedings . . . then the 
laws of \he Forest would be better known, and also more i^^garded than they are 
now a^his day.” ' 

^ C£rdiner, History of England, vii 363 ; viii >7, 86, 282 ; st ^^Iso Sir W. Jones’ 
Reports for the Eyre in Berkshire in 1632 at pp. 266-298. 

*See S^.D. 1634-1635 xxxiii-xxxvi for a description by the Eaii'tf Warwick of 
the outrageous conduct of Attorney-General Finch at a forest court \)r Waltham 
Forest ; cp. S.P.D. 1638-1639, 140, cccciv 3 ; and see E.H.R. xxi 449 for their pro- 
ceedings in the Forest of Dean. 

^As was usual the fines levied were considerably less than those set, below 
505-506; cp. S.P.D. 1638-1639 109, ccccit 18 for an instance of such reduction. 

^16 Charles I. c. 16; see Commissioners of hewers v. Glasse (1874) L.R. iQ 
Eq. at p. 157. 

^ 19, 20 Charles II. c. 8, § 5 
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• * f 

1697-^^98 relating to the New Forest they were dicpressly saved* • 
But the courts of common law still continued to limit the juris- 
diction of the forest courts. It was decide;d in 166^ th^t no 
presentment or conviction by a forost court could bar a common 
law action for trespass u^n the same facti.^ In 1689 it was 
decided that even the Chief Justice in Eyre could not legally* 
commit to prison, unless the offender was duly presented or 
taken with the mainour.® At the end of the seventeenth century 
the last forest eyre was held by the Earl of Holland. But, as 
Blackstone says,* it was held “ pro forma only ; and to Roger 
North it was merely an interesting legal curiosity, tes^hf ng much 
of the history of law.® “ It is not readily conceived,** he says; 

“ what advantage here was by gaining an idea of the ancient 
law in the immediate practice of it. For the court of the fofet 
is in nature of an iter ; and the justices proceed as anciently the 
justices* in eyre did, by presentments, claims, seizures, replevins, 
etc., very unlike the ordinary processes of Jtke common law in 
courts of pleas. It is true that commissions of oyer and terminer 
and gaol delivery are eyre also, but restrained to personal crimes. 
Here it is of rights and those after a peculiar law of forests, as 
privileges, franchises, grants, customs, purprestures, anrf offices 
of divers authorities and jurisdictions.’* Though Swanimote 
courts continued to be held in the forest of Dean down to the 
beginning of the eighteenth century,® they ceased to be held 
early in that century,^ and were said at the end of the century 
to h^ye been long discontinued.® 

In fact it is clear from the statutes of i667-i66fe and 1697- 
•1698 ^hat, by the end of the seventeenth century, the forests 
had come to be valued not so much for the facilities which they 
offered for sport, as for their timber. Th*e prerogatives of the 
king over the forests were valued chiefly because 'they enabled 
measures to be taken for the preservation of timber.*® For this 
reason the forest law and the old machinery of forest courts 
becaflTe* anachronismif » Therefore the forest law has decayed, 
and the old machinery has be^i entirely remodelled by st,atutes 

^ 9 William 111^/33 § 8. 

2 Duke of Nory^k v. Duke of J^lewcastle, i Sid, 296. 

® Case of L^^^Lovelace, Comb. 159. 

* Bl. Corny, iii 73. iLives of the Norths i 57. 

* £.H.RA(xi 450. ’ Ibid 455. 8 * 

8 19, 20 Charles II. c. 8 ; 9 William III. c. 33 ; for an account of the reasons 
that led to the passing of the former Act, see E.H.R. xxi 450-451. 

10 «< Forasmuch as by former experience it hath been found that nothing did more 
conduce to the raising increase and preservation of timber and wood . . . than the 
execution of the forest laws,” 19^. £6 Charles II. c. 8 § 5 ; for earlier Acts for the 
preservation of timber, see E.H.R. xxi 445-448; and for later legislation, see ibid 
453 - 457 - 
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• of the nineleenth century. In 1817 the offices of Warder^ Chief 
Justice, 'and Justice in Eyre of the royal forests were abolished.^ 
In 1829J the powers of these officials were vested in the first 
commissioner of Ms Majesty's Woods, Forests, and Land Re- 
venues. Extensive powers over existing forestal officers, and 
•over disputes as to forest boundaries, were vested in the com- 
mission.® The jurisdiction of the court of Attachment was re- 
gulated ; and the Verderers, in the court of Attachment, were 
given a jurisdiction to enquire into unlawful enclosures, and into 
the conduct of their subordinates.'^ But it is specially provided 
that, ** nstl^ing herein contained shall extend ... to prevent 
His Majesty from proceeding by information in his court 
of Exchequer, or from having recourse to any other law, which 
may now exist, for the punishment of offences of thj; nature 
herein before mentioned, in all cases where such proceedings 
shall be deemed more advisable than those which are autliorized 
by this Act”® In. 1832 the powers of this commission were 
handed over to the commission of Woods, Forests, Land Re- 
venues, Works, and Buildings.® In 1851 the commission of 
Woods, Forests, and Land Revenues was separated from that of 
Works %ind Buildings ; and the greater part of the control over 
the forests was assigned to the former board.^ But the control 
of the board is subject to numerous local acts which have been 
passed to deal with particular forests.® • 

The sporting rights which the forest jurisdiction had protected 
had, in the course of the sixteenth, seventeenth, and eightftenth 
centuries, ceased to be the monopoly of the king, and ccme to 
be the privilege of the landed gentry. We have seen that their* 
interests had been to* some extent recognized by those smaller 
franchises connected with sport, which the king granted to them 
in the Middle Ages.® But it is not to the action of the king but 
t« the action of the legislature that the landed gentry owed the 
privileges which they ultimately obtain ei^. * In 1246^® a.s^rfitute 

^ 57 George III. c. 6i. The Act recipes that they are “ offices of considerable 
emolumVit, hnd by reason of the disafforesting of many o>^the great Forests and 
the enclosing of others of such Forests, and the regulations v ^ich have from time 
to time*been made relative to the management af the Woods, Forests, and Land 
Revenues of the Crown ... the efficient duties of the said off/S^s havf *n a great 
measure cea||ed.*’ • t ' 

* 10 George IV. c. 50 § 95. ’ §§ I4i 94f 96» * 

^§§ loo-ioa. 

103. It was provided (§ 104) that penalties not directed to be recovered 
before the Verderers might be recovered before a Justice of the Peace. 

•2 William IV. c. i. 14, 15 Victoria c. 42. 

* For a list, see Encyclopaedia of English LAs, Tit. Forests ; cp. Pollock, Land 
Laws 182, 183. 

* Above loo-zoi. Select Pleas of the Forest, cxviii-cxx. 
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was p^sed to punish deer stealing in parks ; an% in 1275 ^ * 

punishment for trespassing and the stealing of tame animals in 
parks was made more severe. In 1 389 ® the series of stsrtutes 
which limited the right to take gatni to the landed gentry began. 
A statute of that year recited that “artificers, labourers, and^ 
servants ” go hunting in parks and warrens, and prohibited the 
taking of “ gentlemen’s game ” by any one who had not got land 
to the value of 40s. As the landed gentry grew in power during 
the course of the seventeenth and eighteenth centuries the 
statutes relating to game grew both more detailed and more 
stringent.^ Their general effect was to prohibit r almost all 
persons from killing game unless they had a freehold to the 
value of £100 — a property qualification which, as Blackstqne 
points oyt, was fifty times the amount required to enable a man 
to vote for a knight of the shire.^ And so, as Stephen has said,'*^ 
the rigllt to kill game became “ the privilege of a class at once 
artificial and ill-defined.” Thus, as the roya? monopoly of the 
chase disappeared with the decay of the forest laws, this new 
monopoly of the landed gentry was being created by the legis- 
lature ; and this similarity in the result aimed at and achieved 
by these two very different sets of regulations justifies Blaclcstone ^ 
in calling the Game Laws “ a bastard slip ” of the forest law. 

The Franchises of the Landowners 

We have seen that these franchises fell into twa fairly well- 
markfidL groups. There were the palatine jurisdictions of Dur- 
•ham, Lancaster, Chester, the Lords Marchers on the borders of 
England and Wales, and Wales; and there were the smaller 
franchises which were exercised by the landowners ki conjunction 
with their feudal and manorial jurisdiction. Certain extensive 
liberties may perhaps be regarded as connecting links between 
thes^two groups ; ^ hut, as their history is of local rather than 
general* importance irTihe development of the judicial system, I 
do not therefore propose to rel^e it. I shall therefore deal with 
this subject und^ the two heads of the Palatinates,* aflid the 
Lesser Franchij^s. * 

^Select oi me roresi, cxx-cxxi ; for the statute of Ragev^an of 1276 

which providftl a new machinery to try these cases, see ibid cxxi, cxxii. 

> 13 Richard II. St. i c. 13. 

^ For these statutes, see Stephen, H.C.L. iii 277-282 ; for Blackstone^s severe 
strictures on the statute of 5 Anne c. 14, see Bl. Comm, iv 175. 

* Ibid 175 ; see ibid for certain other qualifications for the privilege of killing 
game. * 

” H.C.L. iii 281. > Comm, iv 409. 

’ Above 92 nn. 3, 4, 5. 
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(i) Th 6 Pafetinates. 

En^and is governed by a law common to the whole country. 
But ther«« is no rulej without an exception ; and to this rule the 
palatinates were thelexceptidh. They were independent princi- 
palities of the continental type within which the king’s writ did 
not run — small models, as Bacon said, of the great government of 
kingdoms.^ Their environment, however, was not favourable to 
independent development. Their judicial system copied that of 
the common law. Acts of the English Parliament bound them. 
The rules of the common law were applied in their courts. When 
they disappeared their inhabitants were conscious of no revolution. 

English law had no term to describe these great franchises. 
It adopted, therefore, a word of foreign origin.^ When the word 
haS been adopted it became possible to generalize cppcerning 
the entity so described. “ The power and authority,” says Coke,® 
“ of those that had counties palatine was king-like, for thej^ might 
pardon treasqps, ihurders, felonies, and outlawries thereupon. 
They might also make justices of eyre, justices of assize, of gaol 
delivery, and of the peace. And all original and judicial writs, 
and all manner of indictment of treasons and felony, and the 
process* thereupon was made in the name of the persons having 
such county palatine. And in every writ and indictment within 
any county palatine it was supposed to be contra pacem of him 
that had the county palatine.” 

The history of the different counties palatine is a history in 
little of the^common law. Their gradual subordination tQ> and 
merger in the judicial scheme of the rest of England is a long 
episode in the advance of royal justice. 

Durham, 

« 

The history of the Palatinate of Durham falls into two periods : 

The period of growth up to 1536 ; and (ii) the period of de- 
cline after 1536, « ^ 

(i) The period of growth up td-i 536.*** 

We have seen that the grant/ of large territories and juris- 
dictioi\ made to:»the See of Durham by the Anglo-Saxon kings 
were confirmed by grants of the Norman and 'Angevin kings.* 


r Worly (Ed. Spedding) vii 602. . 

^ '* Since the distinguishing traits of these franchises lay in the exWise of local 
sovereignty, in a kind of limited royalty, scholars borrowed from the Continent the 
convenient adjective palatinus, which was known in theory to imply something 
peculiarly royal, and in practice [on the Rhine and in Champagne) to denote very 
much the same sort of local inaependence that they were seeking to describe,*' 
Lapsley, The County Palatine of Durham iz f ibid 3-ii ; Bracton in one place, 
f. zaa b, mentions ** Comites Paleys.” 

* Fourth Instit. 305. ^ Above 20, 2Z, 26, 27. 
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It is clear from Henry II. 's charters that the juAsdiction of the^ 
bishop was wide and exclusive.^ In Henry II.’s reign' Bishop 
Pudsey was appointed to the See, and held itjifor forty-two years. 
He had been one of Henry’s justices in eyrdi; and at the begin- 
ning of Richard I.’s reign he was justiciar fir the northern hal^ 
of the kingdom. He began to organize his great franchise, and 
to introduce some of the improved legal ideas of the Curia Regis.- 
His successors continued his work. Over the rest of England 
the new legal ideas and procedure of the Curia Regis sapped the 
franchise jurisdiction. In Durham the palatinate jurisdiction 
became more definite and exclusive by borrowing the hew ideas 
and procedure. It came to be a jurisdiction which differed not 
merely in degree but also in kind from the jurisdiction possessed 
by the ;yrdinary holders of franchises. 

The case of Geoffry FitzGeoffry, which was before the king’s 
justices*'in Northumberland between 1205 and 1208, illustrates 
the beginning of the process.^ He had been'sfied fpr his freehold 
in the bishop’s court and had tried to put himself upon the Grand 
Assize. But he was told that the Grand Assize did not apply 
to Durham. He was therefore forced to try his case by battle ; 
and proceedings were taken before the king’s justices to settle the 
question whether he ought to have been compelled to plead in 
the bishop’s court. The result we do not know ; but it is clear 
that the men of Durham desired the procedural advantages of 
their neighbours. In 1208 and 1217 they paid the king to get 
the rjght to use the assizes ; and the grant was mgide “ saving 
the liberties, of the bishop.” This, as Mr. Lapsley points out, is 
%the psychological moment.^ Will the bishop leave the new pro- 
cesses to the royal courts and continue to^be merely the lord of 
a franchise, or will he reorganize his judicial system and become 
the lord of a palatinate ? 

The latter alternative was chosen. It is clear from a docu- 
ment of 1229 that there was then a central court at Durham. 
The fudges of this c^cJit hcl^’ eyres at the same times as the 
royal justices. They dealt \^h pleas of the crown and, cases 
concerning land begun by the bishop’s writ. ^BeloWcthie court 
there were they^ld county courts. These extensive privileges 
were recogniz^ when the Quo Warranto enquiries were held. 
“ We have^ij^s Mr. Lapsley puts it, “ left behind us the great 
franchise ^d are face to face with the county palatine.^’ ® 

^ Above 27. 

^Lapsley 163-165; for a list of the jura regalia see Registrum Dunelmense 
(R.S.) I. Iv. 

^Lapsley 166, 313-316. 1 ‘ 

< Ibid 167, x68 ; for the grand assize and the possessory assizes see below 327-329. 

^Ibid 169-173. In 1293 Bishop Bek declined to comply with the Statute of 
Gloucester, and Hugh de Cressingham and his fellow justices in eyre seized the 
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t The judicill system of the palatinate copied closgly the 
judicial* system of the rest of England ; it developed in a similar 
way 9 and the law which was administered by that system was 
kept in close touch^ith the^l'ules of English law. 

There was a central court of pleas, and a body of justices 
•who sat by virtue of commissions of assize, oyer and terminer, 
and gaol delivery.^ The bishop also had a Council and a Chan- 
cery. His council corrected the errors of the court of pleas and 
of the justices, and it had also an original jurisdiction ; ^ but in 
the last resort the King^s Bench and House of Lords in England 
could cowef^t the errors of the bishop's council.^ His chancery, 
in the fourteenth century, was getting a concurrent jurisdittion 
over matters which were brought before the council ; and 
questions concerning the bishop's revenue were long dqf^rmined 
by the chancery sitting as a court of Exchequer.^ But, as was 
the case with the royal chancery,® it did not get a distinct equit- 
able jurisdiction Liuch before the beginning of the sixteenth 
century. Wolsey was Bishop of Durham in 1 523, and seems to 
have reorganized the episcopal chancery, and developed its equit- 
able jurisdiction in much the same way as he developed the equit- 
able jurisdiction of the royal chancery.® In 1 596 a book of rules 
regulating its practice was issued by the authority of the crown ; ^ 
and in the latter half of the seventeenth century appeals from it 
were heard by the House of Lords.® In the sixteenth century 
also Henry VIII.'s reorganization of the court of Admiralty was 
imitated, and the bishop acquired a court with a similar jurisdic- 
tion.^® The development of the local courts in the palatinat^ also 
followed closely the development of the local courts in the king- ' 
dom. As in the kingdom, the county court was superseded by 
the justices of the peace in quarter sessions.^^ Similarly the law 

bishop’s franchise ; he appealed to Parliament and it was admitted that the seizure 
was illegal, Registrum Dunelmense (R.S.) I. xl, xli; III. xv-xvii; P.Q.W. 604, 605. 
At the beginning of the thirteenth century the supremacy of the crown was admitted 
by the practice of craving court in a civil , fiction the royal justicus, 3 hd of 

petitioning for the pleas of the crown ; these ynarks of dependence had been dropped 
at the e^d of the thirteenth century, Lapsl Jy 172, 173 ; but if a man was outlawed 
in another county, it ^s held, in 1346, that a writ could issye to the bishop to take 
him and*to aftswer to tne king for his chattels ; and that if the bishop had a right to 
the chattels of those outlawed outside his franchise he must c>aim it, Y.B. 20 Ed. 
111. (R.S.) ii 314. • V 

^ Lapsley, 174. * Ibid 181-182. 

* Ibid 2U ; Coke, Fourth Instit. 218 ; but this was denied by Fineu? ^C.J., in Y.B. 
21 Hy. VII. Mich. pi. 32 ; possibly also the court of Common Pleas had this power, 
below 202. 

* Lapsley, 186-igi. ^ Below 409. 

‘ Lapsley, 189. ^ Ibid 198. 

* Hist. MSS. Com. 9th Rep. App. Pt. II. no. 15 — an appeal from the palatine 
chancery in 1670-1671. 

* Below 546-547. Lapsley, 194. 

“ Ibid 178, 179, 195. 
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which |hese courts administered was kept in closd/touch with the «' 
rules of English law enacted and unenacted. Statutes* of the 
realm bound the palatinate unless there was express pr^visipn to 
the contrary ; ^ and the judges wht, sat in \.he palatine courts 
were often the same men who sat in the royalxourts. Walter de 
Merton, for instance, in 1242, was justice itinerant and Chancellor* 
in the palatinate, and in 1261 he was Chancellor of England;^ 
and all through the history of the palatinate we can see this 
“ interchange of persons between the royal and palatine judi- 
ciaries.*’^ 

In fact throughout the mediaeval period there wa^ aitendency 
to emphasize the control of the king’s courts.^ Cases calling 
for a ruling upon the relations between the royal and palatine 
jurisdic^ons were constantly arising ; and the decisions in these 
cases naturally led to a more precise definition of these relations. 
But, as»'Mr. Lapsley says, “ definition involves limitation ; ” ® and 
therefore the fifteenth century lawyers who defned these relations 
prepared the way for the legislation of the sixt*eenth century 
which, by giving the crown control over the exercise of the pala- 
tine jurisdiction, destroyed the judicial independence of the 
palatinate.® ' 

(ii) The period of decline after 1 536. 

The great change came with the Act of 1536 passed to re- 
continue., liberties in the crown, and the establishment of the 
Council of the North in 1 537. The Act of 1536^ provided that 
the ^ing alone should have the prerogative of pardon; that 
justices should be appointed by him ; that all legal" proceedings 
«, should be in his name ; and that all fines and amercements should 
belong to him. The Chancellor was not mentioned among the 
officers who were to be appointed by the king — probably because 
he was not regarded as a judicial officer ; ® but we have seen that 
later in the century, when he had become the judge of a court 
of equity, the practice of his court was regulated by the crowti.® 
ThilS, though the inde^-ienden^. judicial system of the palatinate 
was retained, it was made imfi(f diately dependent upon the king. 

^ Lapsley 124-125.'' * Ibid 175. * ' * 

' 4 bid 176; in the first report of the Common Law Procedure Commissioners, 
Parlt. Papers 1829, 7x 35 it was pc*inted out that, unlike Wales, the judge of iiie Court 
of Pleas in Du^.n and Lancaster was always some one of the judges of the common 
law courts. 0 ^' • 

* Lapsl^ 25$. Ibid. 

• “ The work of the fifteenth century lawyers was to define the legal privileges 
of the palatinate, and thus to prepare the path for the sixteenth century legislators, 
who swept them away,*’ ibid. 

7 27 Henry VIII. c. 24; the fact that § 21 provided that the bishop and his 
chancellor should be ex-officio jui^.lces of the peace was but a small consolation ; cp. 
Lapsley 196-197. 

s Ibid 198. 


* Above III. 
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• This dependence was made a very real thing by the ei^tablish- 
ment 6f the Council of the North in 1537. From 1522 the 
counties 4 >ordering |n Scotland had been placed under the control 
of a lieutenant andicouncil J^but it was not till after the pilgrim- 
age of Grace that a permanent Council under the presidency of 
*Cuthbert Tunstall, Bishop of Durham was set up.^ The Council 
could remove any case from the palatine courts ; and Tunstall 
who was “ devoted to the king’s schemes for the activity of the 
new body**^ was not likely to object. Thus, as Mr. Lapsley 
says “the powers granted by the commission (to the Council) 
and the attitude of the bishop, conspired to lay the judiciary of 
the palatinate at the feet of the Council.” ® * 


^ In 1646 the palatinate was formally abolished; and the jura 
regalia were put into the hands of trustees. In 1649 it was 
joined to the northern circuit, and in 1654 it was assimilated 
to the position of an ordinary county.^ The Restoration 
brought it bjck Ib^the position which it had occupied before 
the outbreak of the civil war, with the exception that it was no 
longer controlled by the Council of the North, which had been 
abolished by the Long Parliament.^ In 1688, shortly before the 
Revolution, an attempt was set on foot to induce the legislature 
to abolish the county palatine; but it failed because its inhabi- 
tants were substantially benefited by the existence of their local 
courts. In spite of complaints as to the conduct of the judicial 
business of the palatine courts,^ the same cause produced the 
failure of a similar measure in 1836.® But in that year an. Act 
was passed which separated the temporal from the e,cclesi£^stical 
jurisdiction of the bishop, and vested the former in the crown " 
“as a franchise and. royalty separate from the crown.”** In 
1858’® the separation from the crown was abolished; and the 
franchise was vested in the crown in the right of the crown. 

The Act of 1836 had abolished the county court of the pala- 
tinate,^^ but it had not affected its central qourts. The Court of 
Pleas was reorganized in 1839,^'^. and IT^as regulated ’by the 


^ Lesley 259-263^ Coke, Fourth Instit. 245 ; below 504-503. 

* Lapsley 262. ® Ibid 263. 

* n^d 198-200 ; for the Act of 1654 see Acts and Ordinances, of the Interregnum 

ii 906. » X 

^16 Charles I. c. 10; below 515. * Lapsley 

^ Ibid 2§2-203; in Spearman’s Inquiry pubdshed in 1729 the pala^^je judges are» 
says Lapsley, ** described as clergymen and tradesmen whose ignorance of law is 
sufficiently proved by the fact that one justice desired to see John Doe and Richard 
Roe in order to reprimand them for their litigiousness. Even the bishop, when he 
once appeared on the bench, seems to have fallen into the same error.” 

® Ibid 205. ® 6, 7 William IV. c. 19 ; Lapsley 205-206. 

^*21, 22 Victoria c. 45 § 5. 6, 7 Williahi IV. c. 19 § 2. 

^®2, 3 Victoria c. 16 ; powers were given to make rules as to pleading and pro- 
cedure, and to adopt the procedural rules of the common law courts. 


VOL. I.— 8 
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y ^ ^ 

Common Law Procedure Acts.^ But the establishment of the 
new county courts in 1846^ had removed the former qbjectibns 
to its abolition, and it was therefore possible to menge it, in 
1873, the High Court of Justicfe createa. by the Judicature 
Act.® The same Act also provided that, as lespects the issue of 
commissions of assize and other like commissions,cthe counties' 
of Durham and Lancaster should cease to be counties palatine.^ 
The Court of Chancery still survives. Its practice was regulated 
in 1889; and it was provided that appeals from it should lie to 
the Court of Appeal, and from thence to the House of Lords.® 

C 1/ 

hancaster. 

In 1351 Edward III. made the county of Lancaster a county 
palatine^, and conferred it upon his cousin Henry, Duke of Lan- 
caster for his life.® Henry died in 1361, and the palatinate 
therefore became extinct. In 1377,^ with the consent of Parlia- 
ment, it was revived in favour of Edward* Wl.'s^son, John of 
Gaunt, who had married Henry, Duke of Lancaster’s daughter, 
and had been created Duke of Lancaster in 1362.® This grant 
of the palatinate was for the life of John of Gaunt; but in 1390 
the dukedom and the palatinate were granted to him and his 
heirs male.^ By these charters John of Gaunt was given the 
right to have his chancellor and his writs under the seal of his 
chancery; to have his judges to hold pleas of th6 crown and any 
other pleas whatsoever, and all other liberties and royal rights 
pertaining to a county palatine, as fully and freely a^ the Earl of 
Chester enjoyed them within his county palatine.'® The king 
“reserved to himself only the tenths and fifteenths granted by 
Parliament and Convocation, the power to pardon, and the power 
to correct the errors of the palatine courts." Under the powers 
thus given the judicial system of the palatinate was organized on 
much the same plan as the Durham palatinate.'® There was a 
cour| of pleas, justices of assize, oyer and terminer, and gaol 
delivery, and justices ffi**the p^ace.'® There was also a Court of 
Chancery which administered vquity.'^ 

• «.> . t 

1 17, 18 Victoria c. 125 § loi ; 18, 19 Victoria c. 67 § 8; 23, 24 Victoria c. 126 
§ 40. ,4^ t. '■ 

* Below i99f ' ® 361 37 Victoria c. 66 § 16 ; below 639. 

* 36, 37 ^-foria c. 66 § 99. ^ 53 Victoria c. 47. 

« W. Hafdy, The Charters of the Duchy of Lancaster g-ii. 

^ Ibid 32-34. ® Ibid 17, 18. ® Ibid 65-70. 

Ibid 32-33 ; in 1390 he was also given the power to have his Exchequer and 
to appoint justices of the forest, ibid 68. 

“ Ibid 33. Coke, Fourth Instit. 205. 

w Thirtieth Rep. of the Depu<^ Keeper vii. 

The Chancery of the Palatinate seems to have been created by letters patent 
Feb. 2Sth 51 Ed. III., ibid viii n. 
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• But th*e c<Ainty palatine of Lancaster, though it I^ng re- 
tailed its separate judicial organization, has, from 1 399 onwards, 
beent mi#ch more closely connected with the crown than the 
county palatine ojJ Durhanl. John of Gaunt*s son, Henry of 
Lancaster, succeeded to the throne of England on Richard II. *s 
•deposition in 1399. He kept his family estates, including the 
county palatine, separate from the crown estates ; ‘ and though 
the Duchy of Lancaster, and the county palatine as parcel of the 
duchy, were united to the crown by Edward IV., they were 
restored to their original position by Henry VIL/* and have so 
remainecleyer since. Thus the county palatine has remained a 
separate franchise, but, since 1399, it has always been in the 
hands of the crown. Hence, although the Act of 1536 * applied 
to^Lancaster, it did not have the effect upon its judical inde- 
pendence which it had in the case of Durham. It made a change 
in form only. In most cases ^ it meant only that, for thd future, 
the king exercised«s king the same powers that he had formerly 
exercised as jbuke of Lancaster. 

The county palatine of Lancaster was only a part of the 
estates of the Duke of Lancaster.® He had many other estates 
scattered all over England ; and these were increased by the 
addition to them of the estates which Henry V. inherited from 
his mother,^ and by other additions made by Henry VIII. 
and Mary.® ** Nearly every county in England and Wales ac- 
knowledges to a greater or less extent the jurisdiction and swells 
the territories of the Duchy of Lancaster.” ® The separation 
which Henry IV. maintained between his family estgites and the 
royal estates made the former a separate entity. Henceforward* 
they were all parts of the Duchy of Lancaster. “ Henry IV.,” as 
Mr. Armitage-Smith 'has said,^® "gave a unity to his father’s 
lands which cfid not exist in his father’s lifetime ; lands in Sussex 
or Yorkshire which would now be spoken of as ‘ parcel of the 
Duchy of Lancaster* would in the life of ^ John of Gaunt have 
been referred to as ‘parcel of the HoiWr of Eagle,* or 'parcel 
of the Honor of Tickhill or of vKnaresborough,* held by the 
Duke gf Lancaste/ in chief.*' All these territories, including the 

^ Sy the Charter of 1399, Hardy, op. cit. 138-139. 2 282-283. 

3 Ibid 346-347; cf. Coke, Fourth Instit. 20$; Lambard, /^j:heion 223; the 
effect of these limitations was exhaustively discussed in the case v..f the Duchy of 
Lancaster (1562) Plowden 212 ; and cf. Coke, Fourth Instit. 209-210. 

*27 Henry VIII. c. 24 ; Coke, Fourth Instit. 205. 

*^27 Henry VIII. c. 24 § 4 provided that appointments to judicial offices should 
be under the seal of the duchy. 

‘For a description of these estates in the time of John of Gaunt see Armitage- 
Smith, John of Gaunt chap, x, and the map at p.g^8. 

^ Hardy, op. cit. 163. ‘ Coke, Fourth Instit. 210. 

• Thirtieth Report of the Deputy Keeper iv. 

Armitage-Smith, op. cit. 204. 
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palatinite, were parcels of a greater regality-^the* Duchy of* 
Lancaster.^ * 

From Henry IV. ’s reign the Duchy of Lancaster wasftnanaged 
as a whole by a Chancellor and Council, arcd a staff of duchy 
officials.'^ The main business of the Chancdlor was to superin- 
tend the management by the duchy officials of all* the estates, 
franchises, and privileges comprised in the duchy. But the 
existence of a Chancellor came to be thought to imply the 
existence of some sort of equitable jurisdiction ; * and, thus we 
find that, from the beginning of Henry VII.*s reign,^ the 
Chancellor of the Duchy is holding a court known as «!:he court 
of Duchy Chamber, which exercised an equitable jurisdiction in 
cases concerning lands which were parcel of the duchy,® whet|ier 
situateck, within the county palatine or not.® This jurisdiction 
did not exclude the equitable jurisdiction of the king's chancery 
and the court of Exchequer, but was concurrent with it."^ This 
court has never been abolished ; but it* tias pot sat since 

1835.^ 

This court of Duchy Chamber was quite distinct from the 
palatine court of Chancery. But the Chancellor of the Duchy 
seems to have got the power to hear appeals from the palatine 
court of Chancery.® A new Court of Appeal was created by an 
Act of 1850,^® which enacted that appeals should be heard by 
the Chancellor of the Duchy assisted by two judges of assize, for 
whom, in 1854,^^ two lords justices of appeal in chancery were 
substituted. , 

XJie Judicature Act of 1873 merged the Lancaster Court of 
Pleas in the High Court, and stopped the issue of commissions 


^ Thirtieth Report of the Deputy Keeper vii. ^ 

3 Ibid vi ; in the Act of 1461, by which Edward IV. annexed the duchy to the 
crown, the existence of separate seals and chanceries for the palatinate and the 
duchy is recognized, Hardy, op. cit. 283. ^ 

^In Fisher v. Patten (^73) 2 Lev. 24 Hale pointed out that the “ constituting 
of a thAicellor does not of .kmlf constitute a court of equity,** and he illustrated 
this by referring to the chancellor oA^he Order of the Garter ; how this court of 
equity began, he said, did not plainly appear ; but he held that the precedents for 
its existence were con^usive. , 

* Some of the earlier proceedings of the Court (1485-1558) have been edited 
and printed for the Lancashire and Cheshire Record Society by H. Fishwitjjk. 

B Coke, Fourth Instit. 206 ; Bl. Comm, iii 78. 

* In Fisheij^C Patten (1673) 2 Lev. 24 it was held that that court had jurisdic- 
tion over land parcel of the duchy, fiiough situated in the county pala|me. 

7 Levington v. Woton (1631) i Ch. Rep. 52 ; Fleetwood v. Pool (1660) Hardres 
171. 

B Halsbury, Laws of England ix Z20. 

^ This does not appear from Coke, Fourth Instit. c. 36, or from Bl. Comm, iii 
78 ; but the existence of this pow^r seems to be assumed by the Judicature Act of 
1873, 36, 37 Victoria c. 66 § 18 (i) ; below 643 ; and is so stated in Thirtieth Report 
of the Deputy Keeper viii n. 

13, 14 Victoria c. 43. 17, 18 Victoria c. 82. 
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*of assize and other like commissions.^ But, as in the isLse of 
Durham, the palatine court of Chancery survived the Judicature 
Acts? Ifi 1890^ ttkt court jvas brought into closer connection 
with the judicial system of me country, and fresh arrangements 
^were made for hearing appeals. The palatine court of Chancery 
was given sabstantially the same jurisdiction as the Chancery 
Division of the High Court; and appeals from it were hence- 
forward to go to the Court of Appeal and the House of Lords. 
Thus, since the court of Duchy Chamber has ceased to sit, and 
since the Chancellor of the Duchy has been deprived of his 
jurisdictiiftn* to hear appeals from the palatine Chancery, the 
Chancellor of the Duchy has ceased to be a judicial officer.^ * 


Chester^ the Lords Marchers^ and Wales. 

The county palatine of Chester, the franchises of the^ Lords 
Marchers, and the principality of Wales are geographically con- 
tiguous ; and» the nistory of the judicial system of all these 
districts is so interwoven that it must be treated together. That 
history falls into four well marked periods. Firstly the period 
before tjie Statute of Wales of 1284 ; secondly from 1284 to the 
reforms of Henry VIII. ; thirdly from Henry VIII.*s reforms to 
1689 ; and fourthly from 1689 to modern times. 

(i) The period before the Statute of Wales of 1284.^ 

During the period which stretches from the Norman Conquest 
to 1284 the English were constantly encroaching upon the 
Welsh. At# two of the gateways into Wales William 1.^ had 
created the two counties palatine of Chester and Shrewsbury. 
Chester he had entrusted to his nephew Hugh, and Shrewsbury ‘ 
to Roger of Montgomery. The gateway into Wales by way of 
Hereford he* had entrusted to William Fitz-Osbern ; and 
Gloucester was in Norman hands in 1068. The palatine county 
ot Shrewsbury ceased to exist after the expulsion of Robert of 
Belesme by Henry I. ; and, owing partl3^to* geographical pauses, 
and partly to the control kept byihe crown over the barons of 
this district after Belesme's rebeflion, not much real progress 
was mffilde* in thd^ conquest of North Wales. • All the country 
round ^Snowdon continued to be Welsh. But in South Wales 
considerable progress was made by the Norman barons. From 
Hereford ^nd Gloucester they gradually conquered the country. 


^ 36, 37 Victoria c. 66 §§ 16 and 99 ; below 639 ; the Act does not put an end 
to the separate commissions of the peace, so that the Justices of the peace for the 
county palatine are still appointed by the Chancellor of the Duchy. 

® 53 » 54 Victoria c. 23. , 

^ For his modern position see Anson, The Crown (2nd Ed.) Pt. 1. 206-207. 

^ For this period see generally Skeel, The Council in the Marches of Wales 
Introd. ; Rhys and Brynmor Jones, The Welsh People, chap. vii. 
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and in^return got almost royal powers of jurisdiction oyer the 
land they conquered. Pembroke j:ame to be reckon^ as a 
county palatine/ and the other ^ords Mstrchers hafi ahnost 
equally extensive jura regalia/ Tiius, “ b^ween the days of 
William Rufus and those of Edward I. grew up, slowly indeed,® 
but all the more surely, the famous ' custom of the March.’ The 
position of the Lords Marchers was thoroughly anomalous as 
compared with that of the ordinary English baron. Their 
analogies must be sought, not in England, but in France, or, 
better still, in Germany, where the margraves held somewhat 
the same position against the Slavs as they did *a^inst the 
Welsh.” 3 

The palatinate of Chester had reverted to the crown in 1227 ; 
and in'^A254 Henry III. made his son Edward, Earl of Chester, 
and h^ded over to him all his lands in Wales,'^ These lands 
comprised the present Flintshire and Denbighshire, and a large 
part of Carmarthenshire and Cardiganshire.^ • These areas 
Edward began to organize on the model of the English shires.* 
His proceedings naturally aroused the indignation of the Welsh. 
They turned to Llewelyn for assistance, and a war brolq;^ out in 
1256 which did not end till 1267. The result of the treaty made 
in that year was to leave Edward only Chester and Carmarthen ; 
but the war was renewed in 1 276 ; and this time Edward was 
victorious. The treaty of Conway “reduced Llewelyn to the 
rank of a petty baron.” ® Edward again set to work to organize 
his newly won territory on the English model.® This led to a 
renewal of* hostilities in 1282. This time Edward completely 
subdued Wales. Llewelyn was killed, and his brother David, 
who was captured, was executed as a traitor. This opened the 
way to the settlement of Wales which was effected by the so- 
called Statute of Wales in 1284.^® 

(ii) From 1284 to the reforms of Henry VIII. t 

Jlje Statute of 'Wales, after reciting that Wales was now 
annexed to the Englisli crowc, proceeded to enact that it should 
be divided into six counties, organized on the English 'model, 

# r , t 

^ Above 92. > Below 120- 121. ^ Skeel, op. oit. 6, 

* Rhys and Brynmor Jones ^26-327. * Ibid 327 n. 

•T. F. Tout, Y. Cymmrodor i}^2xz*2i3. 

^ Rhys and Brynmor Jones 328-332. t 

® Ibid 335. » Ibid 337. 

12 Edward I. St. i ; in form this so-called statute is an ordinance of the kinp^ 
with the advice of his nobles ; but it has always been accepted as a statute ; it 
should be noted also that the king took power (as Henry VIII. took powtf, below 
Z24) to vary it — ** Ita tamen quod r^uociens-cumque, et quandocumque, et ubicumque 
nobis placuerit possimus praedicta statuta, et eorum partes singulas declarare, 
inter pretari, addere, sive diminuere, pro nostro libito voluntate, et prout securitati 
noBtrse et terr« nostrae predictas viderimus expedite.* ’ 
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and equippedr with sheriff* coroners, and bailiffs. T^ese six 
counti&s were Anglesea, Carnarvon, Merioneth, Flint, Carmarthen, 
and«Carlligan. Tile first tlree were placed under the justice of 
Snowdon, Flint vps placed under the justice of ChefSter,' and 
the last two were later placed under a justice of South Wales.- 
* These justices were to administer justice for the most part in 
accordance with the rules of English law ; “ and to enable them 
to do so English writs and procedure were introduced by the 
statute. 

After the passing of this statute, therefore, the principality of 
Wales was administered by the justices of Chester, Snowdon, 
and South Wales; while the rest of Wales, except the county 
palatine of Pembroke, was governed by the Lords Marchers. 
We must therefore glance rapidly at the courts and jurisdiction 
of Chester, the justices of Wales, and the Lords Marchers. 

Chester, as Coke said, was the most ancient of the*counties 
palatine.^ .^s w® have seen, it had this status before the time 
of legal memory, so that it could claim to be a county palatine 
by prescription.® It was created a principality by Richard II. 
and settled upon the king’s eldest son.® The justice of Chester 
held a court for pleas of the crown and common pleas ; " and 
the chamberlain of Chester, assisted by a vice-chamberlain, ex- 
ercised the equitable and common law jurisdiction of the 
Chancery, and the jurisdiction of the court of Exchequer.® 
These jura regalia were ascertained and certified by a resolution 
of the judges in 1568, on the occasion of a controversy bejtween 
the chamberlain of Chester and the President anjl Council of 
Wales and the Marches.® As in the case of the other counties- 
palatine, a writ of error lay from the justice of Chester, or the 
chamberlain exercising Exchequer jurisdiction, to the King’s 

1 Flint had from the first been dependent on Chester, see T. F. Tout, Y. Cym- 
•nrodor ix 218. 

No provision was made for a justice of South W^les in the Statute of Wales ; 
but Edward I. had appointed a justice t of S. Wales in 1280, T. F/ I but, Y. 
Cymmrodor ix 212; and in Edward II.*s^feign regular appointments were made, 
T. F.vTout, Edward II. 374-381; but sometimes the justices of N. and S. Wales 
were i^iited in one Ij^nd, ibid 377. • 

^ The Statute of Wales recites that Edward had considered the laws of Wales, 
^nd, '^Quibus diligenter auditis aut plenius intellectis quasdem ipsarum de consilio 
procerum predictorum delevimus, quasdam peihiisimus, et quasdam correximus; 
et etiam quasdam alias adjiciendum et statuendum decrevimus ; et eas de cetero in 
terris nostfis in partibus illis perpetua firmitare teneri et observari volumus in forma 
subscripta ; in § 14 there is a proviso that, though in trials of land the jury was to 
be introduced, in trials of things moveable ** as of contracts, debts, sureties, cove- 
nants, trespasses, chattels,” Welsh law was to be used. 

♦Fourth Instit. 211. *Ibid ; above 117. 

♦ 2z Richard II. c. 9. ^ Foiyth Instit. 211, 212. 

^ Ibid ; Egerton was at one time the chantberlain of Chester, and we have a 
reierence to his equitable jurisdiction in Egerton Papers (C.S.) 207. 

* Fourth Instit. 212-213. 
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Bench;} but in the case of Cheste* there were komk peculiar 
and somewhat archaic rules applicable to this procedure in. 
error.^ The courts of Chester couli'. also b| controlled the 
writ of certiorari and other prerogative writs.? An Act of 1536 
provided that in Chester, and the shires of Wales annexed to 
Chester, justices of the peace and gaol delivery should be ap- ^ 
pointed by the Lord Chancellor or Lord Keeper ; ^ and, like the 
other counties palatine, it was affected by the other Act of the 
same session for recontinuing liberties in the crown.® We shall 
see that the position of the justice of Chester was materially 
altered by the Act of 1543 which constituted the courts ^f Great 
Sessions for Wales.® 

Chester was a county palatine which, like the other counties 
palatine^had once been part of the realm of England. Wales An 
the other hand had never formed part of the realm of England. 
From thSs the lawyers drew the conclusion that, while error lay 
from the courts of the other counties palatkie to the King's 
Bench, error did not lie from the courts of the justices of Wales 
to the King's Bench,^ but only to Parliament ; * and that, while 
the King's Bench could send issues to be tried in the courts of 
the counties palatine, it could not send such issues for triaf to the 
justices of Wales, because they were courts of a co-ordinate juris- 
diction.® Thus all through the Middle Ages, and till Henry 
VIII. 's reforms, the courts of Wales were completely independent 
of the jurisdiction of the courts of common law. ‘‘ Breve domini 
regis non currit in Walliam.” 

The Lords Marchers possessed an almost equally independent 
•jurisdiction. * Their large powers appear from Cornewalts Case, 
the pleadings of which are given in Coke's Entries,^® and from the 
provisions of the statutes of Henry VIII.'s reign for reorganizing 
the judicial system of Wales and the Marches.^^ 'f hey may be 


^ Fourth Instit. 213-214. 

^ lihe^writ of error was'tq^Jbe read ^o the justices of Chester and they could 
reverse their decision ; but if they affiriud their decision, and it was afterwards re- 
versed by the King’s ]3ench they forfeits ioo> ibid 214 ; it is only gradually that 
a complaint of an erroneous decision is differentiated from a <^mplaint against the 
conduct of the judge who' gave the decision, below 213-2x4 ; for another* illustration 
of this old idea see below 521. 

3 See a case of Hil. 29 Eliza., Q’ted Coke, Fourth Instit. 214 ; below 226 i3i. 

* 27 Henry VIII. c. 5. ® Ibid c. 24. ® Below 124. 

’ Y.BB. 32 Hy. VI. Hil. pi, 13 P'ortescue ; 36 Hy. VI. pi. 3^ p. 33 per 
Fortescue ; Coke, Fourth Instit. 223 ; Harg. Law Tracts, A Discourse against the 
jurisdiction of the King’s Bench over Wales by process of Latitat, 393-405 ; the 
author states that he was moved to write the tract by hearing, in 1745, the argu- 
ments in the case of Lampley v. Thomas (1747) i Wils. 193, below 131. 

8 Y.B. 19 Hy. VI. Mich. pi. 31. 

8 Y.BB. 32 Hy. VI. Hil. pi. i34;«36 Hy. VI. pi. 34 PP- 33-34; Vaughan’s Re- 
port 412 ; Harg. Law Tracts 404. 

18 At p. 549; cf. Stephen, H.C.L. i 140-142. n Below 122-124. 



• summarizefd ay follows : ^ (i i The king*s writ did not run in the 
Marches. All writs within me seignory were in the nanie of the 
lord^and offences Were saicM to be committed contra pacem of 
the lord. Conseqiintly .eacA lord had his Chancery for the issue 
of original writs. (2) They had judgment of life and limb in all 
•capital cases, the forfeitures of all the lands and chattels of felons, 
and the power to pardon. Consequently they had the power to 
appoint justices of oyer and terminer and other justices necessary 
to administer their criminal jurisdiction. (3) They had the right 
to try all actions real and personal and mixed. (4) Among other 
prerogative rights they had the right to create boroughs.*^ The 
only two cases in which the king’s court had jurisdiction were, 
firstly the case in which a Lord Marcher was a party to the 
action,^ and secondly in certain cases of mixed ecclesiasjjcatT and 
civil jurisdiction in which it was necessary to get a certificate 
from a bishop, such as proceedings on a writ of Quare%Impedit 
and proceedings ^ determine legitimacy or the existence of a 
marriage.^ fn the first case the Lord Marcher could not be a 
judge in his own case, and therefore the king’s court assumed or 
was given jurisdiction ® — the necessary writs in the action being 
sent to^the sheriff of the adjoining county.® In the second case 
jurisdiction was given or assumed because the bishop refused to 
obey an order to give a certificate sent by a Lord Marcher. He 
would only obey a royal order ; and therefore the pr,oceedings 
necessarily must take place in the king’s court.” 

Thus the Lords Marchers were practically independent 
potentates of a kind very unusual in England. From this two 
consequences flowed. In the first place there grew up in* their, 
jurisdictions a mixture of Welsh custom and English law known 
as the custom of the Marches.® In the second place, although 
they held of’the king, their allegiance sat so lightly upon them 
that it was necessary to declare in 1354® that “all the Lords 
3 f the Marches of Wales shall be perpetually attending and an- 
nexed to the crown of England; and ^»ot’ to the principality of 
Wales, in whose hands so ever tli^ same principality be.” It is 

^ ifarg.'Law Tratts 388-389 ; Rhys and Brynmor-JoneS, op. cit. 356-360. 

It was provided iti 1543 that the king should within seven years have power to 
dissol^ such boroughs in order that he might m^ke other places more convenient 
and apt ” into boroughs, 34, 35 Henry VIII. c. 26 § 27. 

3 HargL Law Tracts 390. 

^Ibid^g ; Vaughan, Report 409, 410. 

* Possibly it was by Legislative Act, see Vaughan, Report 403, citing Fitz-Herbert 
Ab, Aisize pi. 382 — a case of 18 Edward II. ; Harg. Law Tracts 390. 

^ Vaughan, Report 404. 

^ Harg. Law Tracts 399, 403, citing Y.B. 19 Hy. VI. Mich. pi. 31 ; Vaughan, 
Report 410. 

®See H. Owen, Y. C3rmmrodor xiv Pt. II. 17. 

^28 Edward III. c. 2. 
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their {^sition in relation to the clown which, as we shall now ^ 
see, gives them their importance in fenglish history. 

Edward I. had attempted to suppress Lrivate waf in* the 
Marches, and to bring the Lords Marchers iilo some sort of sub- 
ordination by his writs of Quo Warranto} Though he had some^ 
measure of success, he paid for it by the loss of their active sup- 
port. “ In the fierce struggle over the confirmation of the 
charters the proudest of the baronage were raised against him. 
To the very end of his reign he was hampered in his attempt to 
conquer Scotland by baronial opposition dating from the Welsh 
wars.” ^ The task which Edward I. had found difficult££ward II. 


found impossible. In all semi-revolutionary, semi-constitutional 
struggles of the reign the Lords Marchers played a decisive 
part';’*^nd during the Wars of the Roses both the claimants 
drew much of their support from the Marches. “ From the 
great Mortimer estates, who.se centre was Ludlow, the Duke of 
York drew his armies, while the west of Wulfes, frpm Pembroke 


to Anglesea, was strongly Lancastrian.” ^ It was one of the 
happiest results of these wars that they made the elimination of 
these centres of disorder possible. The Lancastrian inheritance 
in the Marches was added to the crown estates when Henry IV. 
became king in 1399, and the Yorkist when Edward IV. became 
king ® in 1461. The fact that these lordships were now part of 
the crown demesnes enabled Edward IV. to establish a President 


and Council in the Marches.® The fact that Henry VII, was of 
Welsji descent and bore a Welsh name, and that he l^ad got pos- 
session of the Marcher Lordships held by Richard III. as Earl of 
^ March,’' enabled his successor to put the judicial system of Wales 
upon a wholly new basis, ^ 

(iii) From Henry VIII.'s reforms to 1689. 

The series of Acts relating to Wales begins in 1 535.® In that 
year two Acts were passed dealing with the perjury of jurors ip 
Wales, and with robbers escaping into South Wales.® Another 
Act Tpitjvided a better**inachhiery for the punishment, by the 
Council of Wales and the Maroies or by the king’s justices in the 
adjoining English counties, of crimes committed i«i the Marches ; 


^ Skeel, op. cit. 8, 9 ; T. F. Tout, Edward II. 137. 

* Skeel, op. cit. 9, * T. F. Tout, Edward II. 137-143. 

* Skeel, op. cit. ii. • ® T. F. Tout, Edward II. 156. c 

^ Skeel, op. cit. chap, i ; below 502. 

^ Ibid 17 ; and App. IV. 

^ For a very clear summary of these Acts see Skeel, op. cit. 38-46. 

* 26 Henry VIII. cc. 4 and 5, 

^^Ibid c. 6 — murders, other felonies, and certain other crimes committed 
in Wales and the Marches weAs® to be tried at special courts to be kept in 
Wales (§ i), and offences by the officers of Lords Marchers were to be tried by the 
Council of Wales (§ 2) ; felonies and other crimes in the Marches could be tried in 
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and two other Acts providfb for the punishment of as^ults by 
Welshmen upon the inhabijLnts of the border counties of Here- 
ford, GJoucester, md Shrojshire, and for the conditions under 
which benefit of c’jergy was^ to be allowed to Welsh clerks.^ In 
1536 certain abuses in the administration of the forest law in 
Wales were remedied ; ^ and in the same year came the Act of 
union between England and Wales.® Wales and England were 
united, and Welshmen and Englishmen were to be subject to the 
same laws and have the same privileges.^ Five new counties 
were formed — Monmouth, Brecknock, Radnor, Montgomery, and 
DenbigTiy^ and 137 Marcher Lordships enumerated in the Act 
were annexed, some to these new counties, some to the old ‘Welsh 
qpunties, and some to the English border counties.*^ Cour^were 
to be kept in the English tongue,^ and Wales was to<i)e repre- 
sented in Parliament.® There was a saving of certain of the 
pecuniary profits, and certain of the franchises enjoyed by the 
Lords Marchers.^ • The king was given power within three years 
from the end of Parliament to repeal or suspend the Act, and for 
a period of five years to establish courts in Wales.’^ It was also 
provided that commissioners should be appointed to divide Wales 
into shires.^^ 

The carrying into effect of the provisions of this Act naturally 
took some time.^^ When it was accomplished in 1543, a com- 
prehensive Act was passed to provide for the local government 
and judicial organization of Wales.^® The country was to be 
divided in^o twelve counties — the six counties enumerated in the 
Statute of Wales, two new counties of Pembroke arjd Glamorgan, 
and the counties created by the Act of 1536, with the exceptio^r-^ 


the adjoining hhires (§ 6), and for that purpose process could be issued into the 
Marches (§ 8), provided the criminal was indicted within two years of the crime 

• (§ ii) ; there was also a provision for bringing to justice fugitive criminals from the 

* Marcher jurisdictions (§ 13). 

'26 Henry VIII, cc. xi and 12. • . 

a 27 Henry VIII. c. 7. c?^6. 

** That the said country and domiiiion of Wales shall be, stand and continue 
for ^er from henceforth incorporated, united, and annexed to and with this his 
realid of England ;f*and that all and singular person and persons, born and to be born 
in the said principality, Country, or Dominion of Wales, shall have, enjoy, and in- 
herifall ana singular freedoms, liberties, rights privileges, and laws within this his 
realm, and other the King's Dominions, as other the king's subjects naturally born 
within the same have, enjoy, and inherit." s 

® ^ « §§ 3-19 ; Stephen, H.C.L. i 140 n. 2. 

^ 27 Henry VIII. c. 26 § 20. ® § 29. 

^ S§ 25, 30 ; it is to be noted that all the jurisdiction reserved in the latter section 
was the right to hold courts baron, courts Icet, and law days ; the other privileges 
therein enumerated, below 124 n. 14 really only amounted to certain pecuniary 
rights. 

§§36,37. 

^*Skeel, op. cit. 43. ^®34, 35 Henry VIII c. 26. 
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I ‘ I 

of Monmouth which was to be an B,iglish county/ for judicial 
purposed these counties were to be divided into groups of three, 
and a court of Great Sessions was Ito be h^d twice si year in 
each group — each court lasting six days. IThe judge of one 
group was to be the justice of Chester, of another the justice of ^ 
North Wales, and of the other two two persons to be nominated 
by the crown. In each county there were established sheriffs, * 
county courts,^ tourns,® and hundred courts,® coroners,’' justices 
of the peace, and quarter sessions.® The existence of the Pre- 
sident and Council of Wales and the Marches was recognized, 
and its jurisdiction was defined.® The king was given power to 
alter the Act, and also to make laws for Wales — a power which 
was taken away by an Act of 1624.^' 

Tiii^tatute, together with the legislation which preceded it, 
seems to have had the same effect upon the franchises of the 
Lords Marchers as the rise of the common law courts had upon 
the franchises of the English lords in the thwteei^h century. 
Their rights to hold courts baron and courts leet,^® and certain 
pecuniary rights arising from their ancient franchises had been 
saved in 1536 and those so saved, and those alone, were saved 
in there was a complaint in 1554 that there* was a 

doubt whether this saving operated in favour of their heirs or 
successors in title; and a statute was passed in that year to 
secure to them these rights. But it is clear from the statute 


^ § 2 ; Glamorgan had been to all intents and purposes organized as a county, 
though only called a Marcher Lordship, see Tout, Y. Cymmrodor ix 265, 208-210. 

^ 34i 35 Henry VIII. c. 26 §§ 5-9, 14 ; 18 Elizabeth c. 8 gave the crown power to 
taM^crease'the number of judges. 

» 34, 35 Henry VIII c. 26 §§ 61-64. < § 73. ® § 75. 

• 873 . ’ies. . '§8 53-57- 

^ “ That there shall be and remain a President and Council in the^said Dominion 
and Principality of Wales and the Marches oi the same ... in manner and form 
as hath been heretofore used and accustomed ; which President and Council shall 
have power and authority to hear and determine, by their wisdoms and discretions,^^ 
such causes and matters as be or hereafter shall be assigned to them by the King’s 
Majesty^a^ heretofore hath beei^accusto|ned and used,” §4. 

119; we have seen that tne Stimute of Wales, 1284, was in substance an 
ordinance made by the king, and that he took power in it to vary the laws to he ob- 
served in Wales, above 118 n. zo ; in fact Wales was in much |he same position as 
a colony acquired by conquest or cession, subject both to the legislative power of 
Parliament, and to laws made for it by the king ; this power of the king woulc^ as a 
result of the Act, have disappeared^f this section had not preserved it. 

“ 21 James I. c. 10 § 4. 

Above 87-89; below 132-133; sA Owen says, Y. Cymmrodor xiv ft. II. 22, 
it ** practically reduced them to the position of Lords of Manors.” 

Above 123 n. 9. 

27 Henry VIII. c. 26 § 30 enumerates, ** Lawdays, Waife, Straife, Infanthef, 
Outfanthef, Treasure-trove, Deodands, Goods and Chattels of Felons, and of persons 
condemned or outlawed of Felony or Murther, or put in Exigent for felony or 
Murther, and also Wreck de mer, Wiilrfage and Customs of Strangers.” 

27 Henry VIII. c. 26 §§ 25, 30. ^®34, 35 Henry VIII. c. 26 § loi. 

z, 2 Philip and Mary c. Z5. 
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To the Great Sessions was given a power to exercise within 
their territorial limits all the jurisdiction exercisable by the courts 
of King's Bench and Common Pleas.^ Errors in real and mixed 
actions were to be redressed by the court of King's Bench ; 
and in personal actions by the Council of Wales.® The Great 
Session»also acquired or assumed, before the beginning of the 
seventeenth century, an equitable jurisdiction, which, after*some 
dispute, was finally upheld by the English courts in Charles II. 's 
reign.^ Exactly how they acquired it is not clear. ButrTt is 
probable that their assumption of it is connected with the fact 
that, by the Act of 1536, there had been established m Wales 
separate chanceriei /or the issue of original writs, ^ and with the 
fact that, by the Act of 1543, each court of Great Sessions had 
its seal for the sealing of original writs. As in the counties 
palatine,^ the possession of these chanceries was probably con- 
sidered in the sixteenth century a sufficient warrant for the 
exercise of a jurisdiction similar to that exercised by the English 
Chancery ; and since the chancellors or chamberlains appointed 
to keep the seals of the courts of Great Session were prohibited 
from exercising this jurisdiction,® it was assumed by the judges 
of these courts. However that may be, it is clear that the^Great 
Sessions were exercising this jurisdiction in the early years of 
the seventeenth century. But it is probable that tfiey wete not 
often called upon to exercise it while the Council of Wales was 
at the height of its pbwer.^ 


1 34, 35 Henry VIII. c. 26 §§ 12, 13. *§ 113. § 113. 

, ^ It seems to have been assumed in i66z that the North Wales Sessions had a 

court of equity, z Sid. 52; but the question was raised whether South Wales had a 
similar court — ** Mes le councel cite deu]^ cases^trcT adjuge in poynt suri«olemn 
debate que South Wales poit erect un coAt de Equity . . . et les cases fueront ** 
BagnaWs case 3 Car. z, et de pluis darrein temps Penelope Owen's Case ; cf. (Z648), 
Style ^o, in which ^e question was put down for argument; and James v. Procer 
(1661) I Kdble z68, in which a prohibition was granted ; in Pulfath v. Griffith (Z669) 
2 Keble 259, the jurisdiction was finally upheld. 

*87 Henry VIII. c. 26 § 9. ®34»*35 Henry VIII. c. 26 §§ Z6-22. 

^ Above zzz, zz6; Bacon in his argument on the jurisdiction of the Council of 
Wales (V^rks, Ed. Spedding, vii 602) seem.f to assume that the possession of a 
Chancery by the counties palatine carried with it an equitable jurisdiction. 

® 34, 35 Henry VIII. c. 26 § 2z. 

* It is clear that the Council exercised a considerable equitable jurisdiction, see 
Skeel, op. cit. Z54-Z55 ; and cf. the instructions to the Council of 16Z7 § zs, Pro- 
thero Documents, 383-384 — the Council is to “ examine, hear and determine ’’ all 
manner of complaints, “ for any cause or matm arising within the said dominion 
and principality as well concerning lands, tenements, or hereditaments ... as 
goods and chattels for which there shall upon due proof appear clear matter for the 
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The Council of Wales, like thJ|;knglish Priv|r Cduncil and 
Star Chamber, was both a court ol| law and an instrument of 
government ; and I shall say something mori of it whefi I deal 
with the judicial and political workfof thosa bodies.^ Here it 
will be sufficient to say that it exercised a criminal jurisdiction 
similar to that exercised by the court of Star Chamber, and a * 
civil and an equitable jurisdiction co-ordinate with that of the 
courts of Great Sessions. It also took cognizance of some cases 
which fell within the jurisdiction of the ecclesiastical courts, such 
as suits for legacies, and prosecutions for sexual offences.*'* 
Among the councillors were generally included the Juf/tices of 
Chester and North Wales ; but, as the courts of Great Sessions 
and the Council exercised jurisdictions which were to a great ex- 
tent'lo-^jrdinate, it is not surprising that friction sometimes aro^. 
Lord Zouche who was President of the Council from 1602-1607, 
is said te have deliberately slighted the Justice of Chester ; ^ and 
the Earl of Northampton managed to get rid of James Whitelocke, 
who then held the office of Justice of Chester, because he would 
not give way to his wishes/ 

We shall see that at the beginning of the seventeenth century 
the Council became involved in a long dispute as to its ri^ht to 
exercise jurisdiction over certain English counties bordering on 
Wales ; ® and that the legality of some parts of its jurisdiction 
was beginning to be questioned by the courts of common law.® 
It is clear from these disputes that it was beginning to share the 
unpopularity which attached to the Court of Star Chamber and 
the other branches of the Council.^ In so far therefore as it ex- 
^ercised a jurisdiction similar to that exercised by the court of 


plaintiff to be relieved in equity and good conscience and that he is without ordinary 
remedy by common law.” * 

' Below 502-503, 507; vol. iv Bk. iv Pt. I. c. i. 

^ Skeel, op. cit. I54'i55 ; the right to hear these cases was questioned in Evers 
and Owens Case (1628) Godbolt 431 ; in that case Whitelocke, J., said, ” five bishops; 
one af^r the other, were Presidents of the Marches there ; and they drew into the 
Marches s'piritual business, but ^drigins^^ it was not so ; ” in the case before the 
court the King’s Bench refused to prohioit the Council from hearing a suit for a 
legacy, as ” there was much matter of equity concerning the legacy ; ” the dispute 
again arose between the Council and the Prerogative Court of Canterbury ih 1637, 
Skeel, op. cit. 157 ; a prohibition to the Council in a suit for a legacy was awarded 
in 1670, Win v. Ellis 2 Kebl. 685. , • 

3 Skeel, op. cit. 130, citing Manningham’s Diary (C.S.) 58. 

* Whitelocke himself says, Liber Fr.melicus (C.S.) 95, ” The erl of Northampton, 
lord president of the counsell in the marches of Wales, was verye desirous to be quit 
of me at the counsell ; his reason was, 1 did not give way unto him and his servants, 
nether in the court nor in the king’s house, in bothe whiche I conceaved things 
to be caryed contrarye to the king’s instructions and myne othe. Therefore he 
made meanes, by the duke of Buckingham ... to remove me into the King’s 
Benche.” t* 

Below 510, 5x1. ® Below 511. 

^ Skeel, op. cit. 139*141 1 below 5 i 3 ‘ 5 X 4 * 
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Star Chamber it was abolismd in 1641.^ But it still continued 
to exercise, under ever-incrming difficulties, its civil and equitable 
juri^ictpn till thefcutbrealJof the civil war.^ On the outbreak 
of the civil war it fe ' 1 into abidance ; but at the Restoration it was 
re-established in the same position as that which it had occupied 
• between 1641 and the outbreak of the civil war.^ Its re-establish- 
ment gave the king a considerable amount of patronage;*^ and a 
certain number of persons welcomed it because it gave them the 
advantage of having a court in their midst.® But the court as 
thus re-established was not a success. This was due mainly to 
two causes. In the first place the amount of business done did 
not justify the expense of maintaining it. The cases brought be- 
fore it were small in number and often petty in character, while 
tHb costs were often high.® The expense of maintaiijiit^he 
court was large on account of the large number of the officials of 
the court who, having little else to do, spent their time disputing 
among themselves^^^ In the second place it was never forgotten 
that it was tWe last survivor of those Conciliar courts which, in 
the earlier half of the century, had been the most efficient 
instruments of prerogative rule.® Therefore it was naturally 
viewecJ with dislike and suspicion by those who considered that 
all jurisdiction exercised by a branch of the Council was uncon- 
stitutional. An attempt to abolish it in 1680 failed but at the 
Revolution these two causes for its unpopularity were fatal to it. 
The preamble to the Act of 1689,^® which abolished it, dwelt 
upon both, and more especially upon the second.^^ Having 
abolished it, the Act went on to give its power to nominate per- 
sons to be chosen as sheriffs to the judges of the Great Sessions, 

^ 16 Charles I. c. lo § 4 ; for the history of the progress of this Act see Skeel, 
op. cit. 157-1614 the Act only takes away the Star Chamber jurisdiction; in the 
same way it took away the Star Chamber jurisdiction exercised by the Council of the 
North, the court of the Duchy of Lancaster, and the court of the Exchequer of the 
bounty palatine of Chester ; cp. R. R. Reid, King’s Council in the North, 454. 

Skeel, op. cit. X61-165. ^Ibid 163, x66. ^ « 

^ Ibid 169-171. ®Wid 166-168. 

^ Ibid 174 ; and see the evidence given to the House of Lords in 1689, Hist. 
MSS. Comm. 12th Rep. App. Ft. VI. no. 80 pp. 105- 109. 

^ Skeelf op. cit. i^4 says, references to the court at this, the closing period of 
its existence, are for the most part mere records of offices granted and disputes 
between their holders." , 

* Below 514. 

^ Hist. MSS. Com. nth Rep. App. Ft. li. no. 354 p. 261 — the bill passed the 
Commons, *but was dropped in the Lords after a first reading. 

I William and Mary c. 27. 

" Forasmuch as the proceedings and decrees of that court have by experience 
been found to be an intolerable Burthen to the subject within the said Principality, 
contrary to the Great Charter, the known laws of the land, and the birthright of the 
subject, and the means to introduce an arbitrary* j^ower and government ; " see Hist. 
MSS. Com. 12th Rep. App. Ft. VI. 109 for a petition signed by nearly 18,000 per- 
sons for the abolition of the court. 
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and its Jurisdiction to redress the ei- 
person^ actions to the court of Kiiije^'s Bench. ^ ** 

(iv) From 1689 to modern timeK j • ^ 

During the sixteenth and the earlier part of the seventeenth 
centuries the activity of the Council of Wales, and the rivalry 
between the courts of common law and all branches of the' 
Council, had prevented any acute controversy between the 
courts at Westminster and the Great Sessions as to the limits of 
their respective jurisdictions. But the inactivity of the Council 
of Wales in the latter part of the seventeenth century, and its 
abolition in 1689, brought this question of the relaHc« of the 
Great Sessions to the courts at Westminster to the front. 

JThe problem can be stated in this form : To what extent 
have*' L'he courts at Westminster jurisdiction over Wales ? 

In certain cases there could be no controversy because 
statutes^ had given the English courts jurisdiction. Thus we have 
seen that the statute of 1543 provided that w»its of error should 
lie from the Great Sessions to the King’s Bench ; ^ and it further 
provided that for “urgent and weighty causes” process might 
“as heretofore hath been used” be directed into Wales by the 
special command of the Lord Chancellor or any of the'’ king’s 
Council.^ A statute of 1 547 provided that process of outlawry 
might be directed into Wales.^ Certain crimes committed in 
Wales or, the Marches could be tried in the next adjoining 
counties under a statute of 1534.’^ It seems also to have been 


admitted that certain prerogative writs could issue into all parts 
of the king’s dominions, and therefore into Wales;** but, till 
1 670, it was a controverted question whether or not a writ of 
certiorari could be issued into Wales to remove a criminal case 
from the cognizance of the Welsh courts;^ and it would seem 


i§§3, 4. » Above 125. 

®34, 35 Henry VIII. c. 26 § 115. * i Edward VI. c. 10. rj 

®26 Henry VIII. c. 6 §6; 34, 35 Henry VIII. c. 26 § 85; Plowden^s Rep. 97 

secjcj. ' ' % ffc i' 

'’Vaughan says, **To all dominihl'S of acquisition to the crown of England 
some writs out of the king’s chancery have constantly run ...” such are ** writs 
that concern not the particular rights or properties of the suljlects, but the govern- 
ment and superintendency of the king, nequid Respublica capiat detrlhienti, such 
are writs for safe conduct, and protection, writs for apprehension of persons in his 
dominions of England ... of like nature are the writs of ne exeat Regnum,” 
Vaughan’s Rep. 401-402; also we might add writs of prohibition, see 12 Co. Rep. 50 
for a discussion of writs of prohibition^ssued to the councils of Wales and the North. 

7 In Soutley v. Price (1630) Cro. Car. 247 it was held that an appeal of murder 
in Wales could not be tried in tne adjoining English counties under 26 Henry VIII. 
c. 6 ; but the reporter says in a note at p. 248 that ** certioraries have been granted 
to remove indictments out of the grand sessions ; ” in Chedley’s case (1634) ibid 331- 
332 a precedent of 32 Eliza, was cited in which such a writ had been issued, and the 
court awarded the writ, but aftenkards stayed it for further argument, though in 
16x8 such a writ had been granted, Popham 144 ; Anon (1^0) i Vent. 93 a certiorari 
was awarded ; S.C. i Mod. 68 sub. nom. the King v. Morris, 2 Kebl. 6^, 697-698. 



that by iB88 the better orfJliion in the English courts was that 
such ^ writ could.be issi|(li to question orders made by the 
justices bf the pea#e.^ It ves admitted also that both the court 
of Chancery^ and the court of Exchequer® could exercise their 
jurisdiction over matters arising in Wales. The great controversy 
* arose over the claim of the King’s Bench to execute its process, 
either final or mesne, in Wales. 

Before the end of the seventeenth century it had been de- 
cided in the English courts that any of the courts of common law 
could issue final process into Wales ; that is, they could issue 
writs ofrfipri facias or elegit to execute a judgment recovered in 
these courts.^ But the decision to that effect in WkitfDng v. 
Blaney * had been dissented from by Vaughan, C. J., who ha^eft 
us an elaborate argument explaining the grounds of his,^^fs^it.® 
It would seem from his argument that, in James I.*s reign, the 
King’s Bench had maintained, and the Common Pleas hatl denied 
the right of the Brglish courts to issue these writs into Wales ; ^ 
but that in 1613 all the judges and barons of the Exchequer had 
decided in favour of the view that they could not be thus issued.® 
Vaughan justifies this view by historical considerations based 
upon the position of the Welsh courts in the Middle Ages. It 
was clear that in the Middle Ages the Principality of Wales was 
different from the palatine counties because, as we have seen, it had 
never formed part of England, whereas the palatine counties had 
once formed part of England.^ It was for this reason that the 
king’s writs never ran there, any more than they ran in the Channel 
Islands, or*in any of the subsequently acquired possessions of 


^ In Rex V. InhabitantF, of Glamorganshire (1701) i Ld. Raym. 580 an order of 
the justices for a levy of money for the repair of Cardiff bridge was removed by 
certiorari ; ** HcAt, C.J., said, that this matter ought not to be disputed, it being the 
constant practice to grant certioraris into Wales, as also into the Counties Palatine 
of Durham and Lancaster, which yet had original jurisdiction. . . . And if the law 
^ere otherwise, the Great Sessions were held $0 seldom, that a man might be ruined 
before a Great Sessions met ; ” S.C. i Salk. 146. ^ , i# 

*Tothill 1 17 (Chester); Harg. Law iVafts 421, 

® Harg. Law Tracts 421 ; Stradling v. Morgan (1560) Plowden igg is an early 
precedent for the exercise of the Exchequer jurisdiction ; see pp. 206-207 where 
Saunddl^s CfB. held tdat the words of 34, 35 Henry VI 11. cf 26 giving jurisdiction to 
the Great Sessions did not exclude that of other courts. 

^Braperv. Blaney (1672) 2 Wms. Saunders ig3, S.C. T. Raym. 206; Whit- 
rong V. Blaney (1677) 2 Mod. 10; cf. Needham v. Benet (1668) T. Raym. 171 — a 
6eri facias issued to the sheriff of Chester. 

*2 Mda. at p. 13. “Vaughan’s Rep. 3g5 seqq. 

^ Ibid 395-3g7 ; cf. Hall v. Rotherom (16x3) 2 Buis. 54 ; Sir John Carew’s Case 
(x6ig) Cro. Jac. 484. 

B Vaughan Rep. 398 — “ By this resolution a judgment given in Wales shall not 
be executed in England, out of their jurisdiction in Wales, and a pari, a judgment 
given in England ought not to be executed in W\ies, which is not of the jurisdiction 
of the English courts.” 

* Above 120 ; Vaughan Rep. 412, 418. 
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England over the seas.^ It is truefi aat the landl of the Lords 
MarcheA) did form part of EnglanU' and that in certain cases 
the king’s writ ran there but thSy had l een sweptt away.® 
It is true also that Wales and Englantl had been united by Henry 
VIIL's legislation;^ but that legislation had, he considered, 
simply put the whole of Wales into the same independent posi- ^ 
tion as that occupied by the Principality in the Middle Ages,® 
except in so far as the legislature had provided for the exercise 
of control by the English courts in certain particular cases.® The 
answer given to this reasoning was based on a different interpre- 
tation of Henry VIII.’s legislation. It was said that,,astby that 
legislation Wales was now united to England, there was no 
reason why such process should not be sent into Wales, just as it 
co^df kc sent into a county palatine.^ The old maxim “breve 
domini regis non currit in Walliam ” now only applied, it was said, 
to original writs.® 

The question whether the King’s Bench»«ould issue mesne 
process (that is, process to compel appearance) into Wales was 
not decided till 1779.® The question arose upon the claim of 
the King’s Bench to send their writs of latitat into Wales.^® We 
shall see that these writs of latitat were writs which dhabled 
common pleas, i.e. actions between subject and subject, to be 
tried in the King’s Bench.^^ The power to issue these writs into 
< 

^ Vaughan, Rep. 400 — after the Statute of Wales, “ though Wales became of 
the dominion of England from that time, yet the courts of England had nothing to 
do with the administration of justice there, in other manners than row they have 
-with the Western Islands, Barbadoes, St. Christophers, Mevis, New England.” 

.. 3 Ibid 403-412; above 121; ** bringing actions in England, and trying them 

in counties adjoining to Wales without knowing the true reason of it, also bring- 
ing quare impedits in like manner of churches in Wqles, without distinguishing 
they were for lands of lordships marchers held by the king, and for churches within 
such lordships marchers, has occasioned that great diversity and contrariety of 
opinions in our book ; and at length that common error, that matters in Wales of 
what nature soever, are impleadable in England, and to be tried in the next adjoin- 
ing county,” Vaughan, Rep. 413 ; but the Y.BB. did not always clearly distinguis^i 
between ^e Marches and the Principality, see Y.B. 36 Hy. VI. p. 33; cf. Harg. 
Law Tracts 404. \ * 

3 Above 124-125. * Above 123. 

^ ** So as since this statute the Courts of Westminster have less jurisdiction in 
Wales than before ; for before they had some in all their lor&hips marther:^, which 
were in no county, as by this Act and since, they being all reduced into counties, 
either of England or Wales, their Jurisdiction is absolute over such of them as are 
annexed to English counties, but none over the rest,” Vaughan, Rep. 417. 

•Above 125. e 

7 See the successful argument in Stradling v. Morgan (1560) Plowdeb at p. 207 ; 
Bedo V. Piper (1614) 2 Buis. 156 ; against which the writer in Harg. Law Tracts 
409-4x1 argues. 

® Whitrong v. Blaney (1677) 2 Mod. at p. 13. 

• Penry v. Jones (1779) i Dougl. 213, following Lloyd v. Jones (1769) ibid 
n. 10. c® 

The argument in Harg. Law Tracts 377-423 is upon this particular point. 

“ Below 2x9-220. 
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• i • I, 

Wales mcfant in substancel|hat any person in Wales could elect 
to sue in the King’s Bei^Jh instead of in the court Great 
Sesiionl. Much t]|e same riasons were urged against this practice 
as were urged against the issue of final process into Wales ; and 
in 1747, in the case of Lampley v. Thomas,^ these arguments 
prevailed. .But in Penry v. Jones^ in 1779 that decision was 
reversed ; and that reversal was probably justified by a statute 
of 1773,^ which the rights of all the courts of common law to 
hold pleas and issue mesne process against residents in Wales 
was assumed to exist. 

Thwe jn almost all actions the courts of Westminster had 
established a right to exercise a jurisdiction concurrent with that 
of the courts of Great Sessions. This made the position ofjthe 
cRurts of Great Sessions somewhat anomalous. In th^r^ they 
could exercise the full jurisdiction of the courts of common law 
and the Chancery : in practice they were in effect local courts 
for Wales.^ Anci Jjoth their procedure and the quality of the 
men by which they were staffed left a good deal to be desired.^ 
It is not surprising that, towards the end of the eighteenth 
and at the beginning of the nineteenth centuries, suggestions 
were ihade for their reform or abolition. The beginning of the 
end came after the attack made by Brougham on the abuses of 
the judicial system in 1828." As a result of that attack a com- 
mission was appointed to enquire into the practice and, procedure 
of the common law courts. Select committees had already 
reported on the Welsh courts ; ® and a considerable part pf the 
first reporf of the common law commissioners was devoted to 
the same subject.® As a result of their report *an Acl was 
passed in 1830^® which abolished the palatine courts of Chester 
and the courts of Great Sessions in Wales, added an additional 
judge to the* three courts of common law, extended the English 

* ^ X Wils. 193 ; it may be noted that it had been held in Chapman v. Mattison 

(1738) Andrews 191 that a writ of latitgt coi^ isfiue into Durham ;i some 
strictures on this decision see Harg. Law T.Ccts 417-419. 

® I Dougl. 213. 

^ 13 George III. c. 15 § 2 — ** In all transitory actions which shall be brought 
in any*of Mis Majes^S courts of record out of Wales, if it shall appear that the 
defendant was resident in Wales at the time of the service of any writ, or other 
mesnc^rocess served on him, etc.*’ .» 

* Between 1825 and 1829 Welsh actions in the court of Exchequer numbered 
891, in th& King’s Bench 2956, in the Comiilon Pleas 383, Parlt. Papers 1S30 xx 
pp. 147, 155 ; between 1829 and 1839 in all the Welsh courts there were only 355 
bills in Equity filed, and only 93 decrees, ibid 99-141, 149-154. 

^ First Report of the Common Law Commissioners, Parlt. Papers 1829 ix 35, 
38 ; cf. Rhys and Brynmor Jones, op. cit. 391. 

^ In 1780 Burke had made a proposal substantially similar to that carried into 
effect in 1830, Rhys and Brynmor Jones 387. *• 

’ Ibid. 8 Ibid. 

• Parlt. Papers 1829 ix 35-52. n George IV. i, William IV. c. 70. 
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circuit s}|^stem to Chester and Wales, ijid transferred the‘ equitable 
jurisdiction of the Welsh courts to tfcf: court W Chancery 6r the 
court of Exchequer. I ^ r 

In the long run the assimilation of the English and Welsh 
judicial systems has probably been beneficial. But the separate 
Welsh system, though it had its defects, had two merits — it gave 
to Welshmen a system of local courts, and probably a cheaper 
justice than could then be had at Westminster.^ It was not till 
the establishment of the new county courts in 1846,^ and the 
reforms effected during the nineteenth century in the machinery 
of the superior courts of law and equity,® that the disadvantages 
attendant upon the reform of 1 830 disappeared. 

(2) ^he Lesser Franchises. 

The %Quo Warranto enquiries resulted, as we have seen, in 
confirming the title of the holders of franchises if they could 
show that they had enjoyed them from the first yestr of Richard 
I.*s reign.^ There were many varieties of such franchises. Some 
were granted by the old Saxon terms sac and soc, toll and team, 
infangthef and utfangthef;* and others in the new te^ihnical 
language of the common law. Instances of the latter are 
returnus brevium, amerciamenta hominum, catalla felonum, the 
right to hold fairs, the right to appoint coroners, the right to 
hold the hundred court, and, most common of all, the view of 
frankpledge, to which there is usually attached the right to hold 
the as*size of bread and beer.*^ • 

But thesfe lesser franchises tended to become of gradually 
less importance. This was due chiefly to two causes, (i) Though 
the verdicts of the juries would lead us to suppose that they 
were on the whole popular in the time of Edward !.,• they gradu- 
ally lost their popularity.^ Further grants were made the subject 
of protests in Parliament. Their creation was a grievance of the 
same^character as the* Icftin^ tp ferm of hundreds at excessive 
rates. We have, for instance, fn Edward III.’s reign a complaint 
that the king has granted to the Count of Arundel and Surrey 
the two sheriffs tourns in the rapes of Cicester and 'Arundel. 
The count has set up within them a new court, held from cthree 
weeks to three weeks, which he calls a shire court.' Pleas which 

c 

^ On this point the common law commissioners found that the evidence was 
conflicting, Parlt. Papers 1829 ix 37. 

3 Below 191. 3 Below chap. viii. ^ Above 88-89. 

* See the Eyre of Kent (S.S.) i 104-105, 130, 133, 147. 

* P. and M. i 567-571 ; for th^ right to hold fairs see below 535-537 ; in the 
Eyre of Kent fS.S.) iii 193 the rignt to the goods of felons was limited to the right 
to goods of felons who held an estate of freehold from the lord. 

' Select Pleas in Manorial Courts Ixxvii n. C. 
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ought to be pieadm in tha 4 ounty courts are there pleaded ; and 
the aftnual profit Is ;£'30.ij Besides the king has grsmted the 
coimt ascertain rerft which yiey assert belongs to the county, and 
yet the county pays the same ferm as before.^ The franchise 
jurisdiction was therefore attacked from two sides. It was ob- 
noxious to^he crown and it was disliked by Parliament, (ii) The 
new processes of the courts of common law, the new jurisdiction 
of the judges of assize and the justices of the peace, worked 
more smoothly. The procedure of the old courts was archaic, 
and so they declined for much the same reasons as the county 
and hilhdred courts declined.^ They did, however, survive, just 
as the hundred and county courts survived ; but they tended 
qjore and more to become merely interesting relics of antipjiity, 
such as the Halifax gibbet law,® — said by Palgrave the 

last vestige of the law of infangthef — which recall the old 
customs of the days before the common law. * 

They sujviveJ <nainly because it has never been the practice 
of English statesmen to abolish institutions merely because they 
are decaying, provided that they do not constitute a crying 
grievance. And these franchise jurisdictions were, from the 
thirteenth and fourteenth centuries onwards, so controlled by 
the courts of common law that they never became very crying 
grievances. The control thus exercised in the Middle Ages 
paved the way for the statements and theories of the. law books 
of the sixteenth and seventeenth centuries, which classified the 
various franchise, feudal, and manorial courts, and definitely 
fixed their place in the English judicial systepi.^ Hence, 
throughout the course of English history, right down to the 
eighteenth and nineteenth centuries, these jurisdictions are in 
evidence. They give rise to reported cases, are mentioned in 
statutes, and supply material for text-books. Thus, in the 
jniddle of the fourteenth century, the franchise of amerciamenta 
hominum was held to entitle its owners to the penalties im- 
po.sed by the Statutes of Labour^;* in 1674, on the* petition 

^ Pari, ii 3^^ no. 147 ; with respect to the leet j^isdiction (below 135-137) 
Parliament* in the fourteenth and fifteenth centuries was not altogether consistent ; 
it sometimes asked that no more grants of such jurisdiction be made, sometimes 
that iresh powers be conferred on leets, see* Hearnshaw, Leet Jurisdiction in 
England 151-152 ; we have seen that the machinery of the eyre was used to control 
these jurisdictions, above 8g, go ; and the fac^ that in Edward III.’s reign the crown 
continued to make frequent use of the procedure of Quo Warranto can be seen from 
Keilway's reports. Reeves, H.E.L. ii 42g n. a. 

* Above 8g. “Stephen, H.C.L, i 265-270. 

^For these books see vol. iv Bk. iv Pt. I. c. z. 

® Putnam, The Enforcement of the Stati^es of Labourers 138- i4g ; for these 
statutes see vol. ii Bk. iii c. 5 ; it would appear*that the ordinance of labourers of 
I349f as distinct from the Statutes was enforceable in the courts of lords and in the 
old local courts, Putnam, op. cit. 161, and that these courts occasionally, but not 
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of Lady ^Wentworth, the privilege of |returni/i brevium, annexed 
to the manor of Stepney, was admittlfl to exi^ by the law officers 
of the crown, and confirmed by the k)ng ; Mn u statute of 1849 it 
is assumed that there are lords of liberties who have gaols of their 
own ; ^ and we shall see that a thin stream of cases from the Year , 
Books of Edward L*s reign down to the nineteenth century is 
concerned with various points connected with the leet jurisdiction.® 

The most common of these franchises are the right to hold 
a hundred court and the right to hold a court leet. We have 
seen that the hundred court and the sheriffs tourn were closely 
related institutions.^ Hence it is not surprising to find Ichat the 
right to hold a hundred court and the right to hold a court leet, 
thapir 55 to exercise the jurisdictions exercised by the sheriff in h^s 
tourn, tVe frequently found in the hands of the same persons. 
Of these hundred courts and courts leet, therefore, I must say 
a few words. 

There were a large number of cases in 1?lfe Mi/Jdle Ages in 
which the right to hold the hundred court existed, and in a few 
cases it lasted right down to the nineteenth century.^ But in 
the course of the eighteenth century these courts had come to 
be, for the most part, simply courts for the collection of petty 
debts.® One or two, it is true, in places which developed into 
densely populated urban districts, continued to be active courts. 
A striking* instance is the court of the hundred of Salford,"^ which, 
in the nineteenth century, got new statutory powers, attained 
the status of a court of record, and still exists.® I/i Cheshire 
also the court for the hundred of Wirral, because it included 
Birkenhead, continued to be an active court till the middle of 
the nineteenth century.® But it is clear frgm the description of 
fifty-six hundred courts, made in a return to the Hopse of Com- 
mons in 1839,^® that in the years 1835, 1836, and 1837, many 
sat only one or two days in the year, and did little or no work ; 
and even those which, sat at more frequent intervals had very 
little business. * 

frequently enforced the Statute of 1351, ibid 163-165 ; this would hav^e boen im- 
possible after the rule had been settled that such courts could not enforce statutes 
unless the statute itself gave it the jurisdiction, see below 136 for the evolu^on of 
this principle in the case of the lee!. • 

^ S.P. Dorn. 1673-1675, 240-241, ^23. ^ 12, 13 Victoria c. zox § 4. 

* Below 137. ^ Above 72, 76. t 

•See Webb, Local Government, the Manor and Borough 50-63. 

* Ibid 51. ■'Ibid 52-57. 

^In 1846 its jurisdiction was enlarged, 9, xo Victoria c. 126; in 1866 it was 
amalgamated with the court of Record held by the Manchester Corporation, and was 
given the title of the Salford Hundwd Court of Record, 31, 32 Victoria c. 130, ibid 
57 n. 3 ; the latest Act dealing witR the Court is i, 2 George V. c. clxxii. 

* Webb, op. cit. 61. 

\ Return of Hundred Courts, Parlt. Papers 1839 xliii 265, 
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The term couii leet >yds applied to a court which exercised 
the jilrisdiction off the sh^jliff’s tourn ; ^ and to this jiH*isdictioii 
wa« usually joinedt the righij to hold the assize of bread and beer.^ 
The word ‘Meet” is an East Anglian word.® Originally the 
leet seems to have meant a geographical division of the hundred ; 
but, in the* Hundred Rolls and the Placita Quo Warranto, it is 
used in East Anglia to signify a jurisdictional area. The term 
did not, however, then denote a definite kind of jurisdiction. 
Generally the claim to hold a leet was accompanied by a long 
explanation of the kind of jurisdiction claimed. “ It would 
appeaiV’ .says Professor Hearnshaw,^ “that, at the end of the 
thirteenth century, and in East Anglia, to possess a ‘ leet * was 
to have a court which . . . had within a defined geograp)lyGat 
area and at specified times certain . . . rights of petty iCfi rhinal 
jurisdiction and police control . . . among which the view of 
frankpledge was the chief.” Its use in the Hundred R(5lls seems 
to have populari*< 5 d the word. In the course of the fourteenth 
century it spread over England. It was used to express the 
jurisdiction exercisable in the tourn ; and the court which ex- 
ercised it was, in the sixteenth century, distinguished by the 
lawyers from the feudal or manorial courts, in which its juris- 
diction was exercised, and from which in practice it was seldom 
distinguished or distinguishable.® 

This leet jurisdiction was frequently exercised both by lords 
of manors and by boroughs ; and in both cases it was a court of 
the mediaeval type which did governmental as well as judicial 
work. Tfie franchise was valued by the lords of manors because 
it gave the lord a better hold over his tenants ; it 'facilitated the 
work of managing his manor through his manorial courts ; and 
it prevented the slieriflf from interfering with his tenants.® It 
was used 6y many of the boroughs in the Middle Ages as the 
chief instrument for the government of the borough."^ At Nor- 
wich, for instance,® in the precinct of the Savoy,® and at South- 
ampton, it was used in this wgjrt^aiid Professor HfeaAishaw 

^ The style of the court is, “ Curia visus franciplegii tenta apud B. coram A.B. 
senescallq.’* • • 

* Select Pleas in Manorial Courts (S.S.) xxvii-xxxviii ; P. and M. i 567-570 ; *0 
the Igyre of Kent (S.S.) iii 182, 208 it is said that this franchise is included in the 
view of frankpledge, though these may be clahned separately, ibid 193 ; there are 
also some stray dicta to the effect that it might include the rights to wreck and 
waif, ibiA xxxv-xxxvi, and warren ibid 168-109. 

3 For the history of the evolution of the word leet and its derivation see Hearn- 
shaw, Leet Jurisdiction in England 11-17; cf. Select Pleas in Manorial Courts 
S.S.) Ixxiii n. A. 

^Op.cit. 13. 

‘^Heamshaw, op. cit. 19 ; Webb, op. cit.^4-75 ; below 182. 

• P. and M. i 568; below 185. ’ Vol. ii Bk. iii c. 4. 

^Leet Jurisdiction in Norwich (S.S.). •Webb, op. cit. 96-98. 

Hearnshaw, op. cit. Pt. II. section 2. 
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has collected many other instances In whicrfs a court* with leet 
jurisdicti&n was among the franchii^ of a porough.^ .fn one 
instance at Manchester the court actually developed with ^he 
development of the town, and became its governing authority.^ 
But this was an exceptional case due largely to the failure of 
Manchester to obtain recognition as a true borough.® « Generally 
courts leet, whether held by lords of manors or by boroughs, 
tended to decline in power and importance from the sixteenth 
century onwards, because they were superseded by the newer 
and more effective machinery of the justices of the peace both in 
boroughs and in the country at large. ^ Professor Hjpafnshaw 
says < 5 f the court leet of Southampton that its records from 
1550^1750 show a court which was already “ clearly deep sunk 
in and continuously sinking deeper ; ” ® a court, the in- 


dependent jurisdiction of which was a thing of the past. The 
leet jury had become “ the mere agent of a higher local authority, 
viz. the municipal corporation,” and particularly of the magis- 
trates — “The nine leading burgesses who, under the charter of 
Henry IV. had been endowed with the prerogatives of justices 
of the peace.” ® What happened at Southampton happened at 
many other towns and places ; nor are the causes of this tiecay 
far to seek. 

In the first place, the fact that it worked by means of the 
presentment of a jury made it gradually more and more in- 
effective to deal with the growing number and complexity of 
the problems of local government.^ In the second place, even 
if presentments were made, it could do little to coerce 'offenders. 
It could only 'command the services of unpaid officials,® and it 
could only fine or amerce — it could not imprison.® In the third 
place it could generally only meet twice a year.^® In the fourth 
place, it was rigidly limited to its common law powers. It could 
only take cognizance of the newer statutory offences if it had 
been given power to do so by the statute which created the* 
offencfc^^ 


^ Hearnshaw, op. cit. Pt. II. section 3 chap, xxxiv. 

^ Webb, op. cit. 99-1 ij'; Hearnshaw, op. cit. 285-288. ' 

®Ibid 287-288. * Below 143, 285, 287-288; voi. iv xjk. iv Pt, I, c i. 

”Op. cit. 225. • ‘Ibid 226. ^ 

^ Ibid 356-357 ; Webb, op. cit. 122-125. ® Ibid 125. 

‘Godfrey’s Case (1614) ii Co. Rip. 43; Professor Hearnshaw, op.. cit. 134, 
thinks that Coke was the first to lay it down definitely that the leet coula not im- 
prison ; and he points out that this opinion was vigorously combated by Ritson, 
Jurisdiction of the Court Leet xvii. 

§ 35 of Magna Carta of 1225, which fixed Easter and Michaelmas as the times 
for holding the tourn, was taken to apply to the leet, Hearnshaw, op. cit. 79-80; but 
by prescription it could be held mors 'frequently, R. v. Jennings (1711) iz Mod. at 
p. 228 per Holt, C.J. 

4 Ed. IV. Mich. pi. 12; Brook, Ab. Lete pi. 25. 



187 


LESSER FRANCHISES 

But, though it WAS clearl>| decadent in the sixteenth century, 
the proddbs of decajlwas slow — far slower than in the ’'tase of 
the sheritrs tourn. duties v/ere still conferred upon it, in con- 
junction with the justices of the peace, by statutes of the sixteenth 
jnd seventeenth centuries^ — indeed a statute of 1605^ would 
seem to show that Stewards were making considerable profits 
out of the jurisdiction they exercised in the leet. In 1631 the 
Council issued a set of Orders and Directions to Stewards who 
kept their lords* leets as to matters into which they ought to 
enquire ; ® its doings were supervised by the court of Star 
Chamber^ in 1662 its power to appoint Constables was as- 
sumed ; ® and its existence was recognized by statutes of» the 
eigj^teenth century.® Cases of the seventeenth, eighteenth, anidU 
nineteenth centuries enforced the performance of the duties ’^Jliich 
the leet jurisdiction entailed, and recognized the powers still 
possessed by the court.*^ • 

The long Ijfe oftthese two franchises which we have just been 
considering is attested by quite modern statutes, the County 
Court Acts 1846-1868 recognize the vested interests of lords of 
hundreds.® The Sheriffs Act of 1887, though it abolished the 
tourn,® recognized the existence of the leet ; and it is obliged 
to contemplate, just as the Assize of Clarendon was obliged to 
contemplate, the liberty into which the sheriff has no right to 
enter.^^ That they had so long a life is due in large measure to 
the fact that they belonged, either to lords who exercised them 
together with their feudal or manorial jurisdiction, or to boroughs 

^See e.g. 14, 15 Henry VIII. c. 10; 33 Henry VIII. c. 9; 7 Edward V^. c. 5 
§ 6; 2, 3 Philip and Mary c. 8 ; 31 Elizabeth c. 7 ; 2i James 1. c. 2i ; and cf. the 
list of statutes given by Hearnshaw, op. cit. App. II. 

®2 James I. c. 5. ► 

See the Ordprs cited Webb, op. cit. 117 n. 3. 

^ Abbot of Peterborough v. Power and others (1518) Select Cases in the Star 
Chamber (S.S.) ii 123-142; cf. Knight v. Gunter and others (1534) ibid, ii 216-217 
fo%a case turning on the manner in which the town of Andover enforced the assize 
of bread and beer. 

^ 14 Charles II. c. 12 § 15. , . • 

® E.g. II George I. c. 4 § 3 ; i George II.' ^t. 2 c. 19 ; 35 George III. c. 102. 

^ Cook V. Stubbs (1621) Cro. Jac. 583 — case of an inferior within a superior 
leet; R. y. Jennings n Mod. 215 — indictment for reusing to serve as high 
constable ; Colebrook v. Elliot (1766) 3 Burr. 1859— debt lor an amercement set and 
aifeeredin the leet of the manor of Stepney; Davidson v. Moscrop (1801^ 2 East 56 
—custom of a leet held bad; R. v. Adlard (1825) 4*B. and C. 772-— liability to serve 
as constable; Willock v. Windsor (1832) 3 B. and Ad. 43 — right to examine 
measures ; % v. Lord of the Hundred of Milverton (1835) 3 Ad. and Ell. 284 — 
Mandamus to compel the lord of a hundred to hold a court leet. 

®9, 10 Victoria c. 95 §§ ii, 131 14 ; 5i. 5* Victoria c. 43 § 6. 

•Above 81. 

10 K Notwithstanding the repeal of any enactment by this Act every court leet, 
court baron, law day, view of frankpledge, or other like court, which is held at the 
passing of this Act shall continue to be held on tn j days and in the places hereto- 
fore accustomed," 50, 51 Victoria c. 55, § 40 (i). 

"501 51 Victoria c. 55, §§ 10 (2), 34, 35. 



which exercised them together with the otU^ franchises granted^ 
to thetli by their charter of incorpc^ation. feut this w$ 6hall see, 
more clearly when we have examuied thesis two sorts of •juris- 
diction. With the feudal and manorial jurisdiction I shall deal 
when I have completed my survey of the franchise jurisdictionS| 
The jurisdiction of the borough courts I shall now describe. 

The Boroughs 

We have seen that, even before the Norman Conquest, the 
borough community had begun to develop features hich dis- 
tinguished it from the communities of township, hundred, and 
sihy^ ; and that these boroughs often had a distinct organization, 
a petfaliar customary law, special privileges and fiscal responsi- 
bilities, and special courts. But we have seen that, though they 
thus differed from the rural communities, they were organized 
and governed in a manner very similar 1(9 the^e rural com- 
munities ; and that they were, for some time after the Conquest, 
less definitely personified than such rural communities as the 
hundred and the shire.^ Of the manner in which the borough 
community gradually acquired a distinct corporate personality, 
and thus gradually separated itself from the communities of 
township, manor, hundred, and shire, I shall say something more 
in later .volumes of this Histor}^‘^ Here I shall speak only of 
the separate franchise jurisdictions exercised by the boroughs, the 
existence of which was not the least important of the causes 
which madf the boroughs a separate and a corporate entity in the 
governmental, social, and economic life of the nation. But in 
order to understanci the origin and history of these franchise 
jurisdictions a few introductory words are necessary as to the 
genesis of the very many different kinds of borough community 
which have flourished in England from the thirteenth centuj'y 
onwards. 

^hny causes, in no^tW^cases quite alike, went to make up 
the peculiar community which the thirteenth century recognized 
as a borough ; and, on the surface of our oldei^boroughs, we may 
see memorials of many of. those features which formed the 
differentiae of this species of community. If we look *at the 
walls and the castles of some of the boroughs ; if, with the eye 
of the military strategist, we look at their geographica*! position, 
we may think of the Saxon burh — the more strictly organized 
form of township — the walls of which were repaired and de- 
fended by burgesses who^ivere retainers of the great men of the 


^ Above 30*31. 


> Vol. ii Bk. iii c. 4 ; vol. iii c. 4 § 2. 
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* shire. ^ we look w the boroughs named after their respective 

counties W may thjnk of tmm as fortified places whi^ were 
the c&pitals of the counties and the centres of their government.'^ 
If we look at the market-places of the boroughs we shall think 
^f them as the centres of the trade of the county, and perhaps of a 
larger district ; ® and if, knowing something of the institutions of 
some particular borough and of the history of these institutions, 
we remember that the borough has or had a gild or gilds, we 
shall think of the boroughs not merely as a place where at in- 
tervals a market is held, but as a place which carries on a 
permaneht<rade and perhaps is the seat of some manufacturing 
industry.^ We shall think of them as communities of traders, 
not necessarily resident within the borough,® exercising sQir.« 
times a greater, sometimes a lesser influence upon the bOfough 
government, and making and administering the rules which re- 
gulated the conditions of their trade. ^ If we look at the thorough 
courts as they ex&fe at the present day, we shall probably see 
efficient institutions of statutory origin ; ^ but we may perhaps in 
some boroughs see a court which can deduce its title from a 
franchii^ granted by royal charter ; ® and we shall remember that 
a court — communal or franchise — was always characteristic of a 
borough.® In some of the boroughs we may see that the borough 
territory comprises many acres, and that the inhabitants of some 
boroughs have, even at the present day, rights of common.^® 
We may remember that in the beginning the burh was simply a 
more organ^^ed township, and that it was only by degrees, that 
it first transformed and finally put off its landowning — its agri- 
cultural — characteristics, as the urban and the commerciaf ele- 
ments gradually becanje predominant.^^ These last characteristics 


^ For this ** garrison theory ’* see Maitland, Domesday Book and Beyond 172- 
219 ; E.H.R. xii 768 ; Maitland, Township and Borough 209-211 ; Ballard, Domes- 
day Boroughs. 

3 Maitland, Township and Borough, 36-40, 51, 52* 

3 Ibid 40 ; Domesday Book and Beyond and references there; cit,^d to 

the Anglo-Saxon laws forbidding purchasbpv Accept in a burh or port before the 
official witnesses ; as Maitland notes, the coinage of money is limited by many of 
these laws to certain buths. 

* Bdlow *540-541. • . • 

> Gross, Gild Merchant i 66-68; ii 14; Domesday of Ipswich 171, 173 ; Green, 
Town Kife i 192. • 

*P. and M. i 651,1652; Gross, Gild Merchant ii 3-12; Records of Leicester 
(Bateson) i^xxvii 86-114 ; Green, Town Life ii#B02-2i7 for the gilds at Coventry. 

’ Below 150-151. ® Below 151 ; L.Q.R. xviii 376-387- 

® Domesday Book and Beyond 210-212; P. and M. i 627-629. 

Maitland, Township and Borough i-xi, and Municipal Corporations Report 
(1835) iii 1849 there cited ; Gross, Gild Merchant i 4 ; Leicester Records ix ; Tait, 
Manchester, ioa-xo4; Green, Town Life ii 234, 238, 239, 3x4, 3x7, 335-336; Vino- 
gradoff, English Society 398-40X. 

We may perhaps see some signs of this transformation in the unsuccessful 
argument used oyHerle in X3X2-X3X3 that, ** by common law land cannot be ap- 
pendant to burgage, for burgage is nothing but a messuage in a vill or borough, and 
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unite the borough to the land, and shouldpi remind us (that the^ 
borougii community, though a diflR^rent varij^ty, is not a 'difTerent 
genus from that of the other communities with which England 
of the early Middle Ages is peopled.' It is a district, then as 
now, more closely peopled. Then as now, its inhabitants ar^ 
occupied with more varied pursuits — commerce and handicrafts, 
as well as war and agriculture. Then as now, its life is more 
intense. But, in its origin and in its history, in its organization 
and in its customs, it has experienced similar fortunes and main- 
tained some family likeness to the county at large. 

The boroughs felt the influences which made for thfe growth 
of dcrpendency in the latter part of the Anglo-Saxon period. 
Same fell under the sway of mesne lords.^ Some, again, in ,the 
peridb*just before and just after the Norman Conquest, when the 
greater lords were very free to usurp the powers of government, 
were cfealed by these lords and were allowed to spring up upon 
their estates for reasons of defence or for reasjns o^ trade similar 
to those which in past times had made the county boroughs 
a distinct yet homogeneous unit in the county organization.^ 
When the jurisdiction of the king's court began to control 
effectively the exercise of all franchise jurisdictions, and to re- 
duce them to some order and to definite categories, the boroughs 
were treated in the same manner as the other franchise holders 
of the county. We begin to expect to see certain types of 
franchise in a borough charter. One borough will get a charter 
in which its privileges are defined by reference to those of another 
chartered borough.^ Certain types of charters become favourites. 
For this reason the term “ borough " begins to take upon itself a 
more definite meaning ; and when lords ^allow boroughs to be 
set up upon their demesnes, these boroughs will tend to conform 
to the type which the law is gradually creating. One borough 
will borrow the customs, just as it borrowed the form of the 
charter, of another. Some will perhaps take their customs from 

if a common were appendant, how would the admeasurement be made ? *' Y.B. 
6Ed.II.(S.S.)ii3. ^ « 

^ The case with which a mere vill might become a borough is illustrated by a 
statement of Toudeby arg in Y.B. 6, 7 £d. II. (S.S.) 222 — ** It is all one vill. though 
they have established a market at one end of the vill, and they now call that tne 
vill of Burgh.” 

3 Domesday Book and Beyond #12-2x4, 218. 1 

3£.H.R. xvi 343 ; Tait, Manchester 43 seqq. ; R.P. i 26-29 for the founding of 
South Shields and Tynemouth; for the founding of Wearmouth see R.H. ii 20; 
Park. Roll 1305 (R.S.) No. 124 we see the lord petitioning for privileges for the 
borough and himself. It would appear that the king could not grant franchises to 
another’s tenant over the head of t|}je lord, Y.B. 20 Ed. III. (R.S.) i 158. 

* Below 529; there will also He consultation as to interpretation of the common 
customs, see Calendar of Wills in the Court of Hustings i, vi, vii for two cases in 
Edward III.’s reign in which Oxford thus consulted London. 



THE BOROUGHS 141 

• s • ^ 

foreign|Source.^ E||it we shall see that no borough could escape 
the inflwnce of thiJ common law administered in th<i^ king* s 
central cmirts and by his justices in eyre. They might exclude 
the sheriff, just as many other holders of franchises might exclude 
j^im.* They might have their courts and their gilds and their 
special customs. They could not exclude the royal judges nor 
escape the influence of a common law which kept a watchful eye 
upon the reasonableness of the subject matter and upon the 
efficiency of the administration of their customs.^ Thus con- 
trolled by the common law, and thus connected in many ways 
by their iii^tory, their organization, and their interests with the 
counties of which they were an integral part, they naturally took 
thejr places in a national Parliament beside the representative^ 
of the counties, as a different section, but, for all that, a S'..^ti6n 
of the same estate of the realm.'^ And the fact that they thus 
formed a part of the House of Commons in a national Parliament 
may remind us thnt, the growth of the power of the House of 
Commons was the cause for the creation of many boroughs in 
the sixteenth century merely because they were insignificant 
They were from the first under the control of the king or wealthy 
landowtlers ; and for that reason they retained their position as 
constituencies till 1832, and as boroughs for an even longer 
period. 

The diversity of causes which went to the creation of boroughs 
in the Middle Ages and later explains the diversity between the 
various specmens of borough community. In fact, as Webb has 
pointed out,® the series of borough communities ’displays an 
almost infinite series of gradations from a community, the or- 
ganization of which is closely akin to that of the rural manor, 
to great municipal corporations like London or Bristol. But, in 
spite of the diversity of borough institutions thus produced, the 
control both of Parliament and the common law tended to pre- 
serve the likeness between the borp’^^Ji^ institutions and tho^e of 
the country at large ; thus it happens that the franchise juris- 
dictions 0/ the bovoughs both in their origin ^nd history display 

^ S8e E.H.R. xv 72, 302, 496, 754, and xvi 91, 322 for the influence of the laws 
of Breteuil ; below 529 ; vol ii Bk. iii c. 4. 

* Abov^ 137. * Vol. ii Bk^iii c. 4. * Ibid. 

*Webb, Local Government, the Manor and Borough, classifles the hetero- 
geneous specimens as follows : (i) Manorial boroughs ; this includes (a) places which 
had a lordless court, and practically no municipal structure, (M the lord’s borough 
where there was a municipal structure which centred round the lord’s court, and 
{c) the enfranchised manorial borough (at p. 148). (2) Municipal corporations, i.e. 
those boroughs which had a separate commission »f the peace (at pp. 266, 267) ; and 
the extent to which the boroughs in this group were freed from the jurisdiction of 
the county officials varied considerably (at pp. 281, 282, 382). 
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many fundamental similarities to the ({her franchise jurist 
dictioi\s. C A 

‘‘The immigrant from a rural Manor orL Manorial tiorough/* 
says Webb,^ “ would take for granted the existence of Courts, at 
which his obligations as a ‘ resiant ’ or a Burgess, as a neighbour 
or a ‘ foreignor ' would be enforced. In some of tlje smaller and 
more archaic Municipal Corporations he would find Courts bear- 
ing exactly the same names, and wielding exactly the same powers 
as those of rural manors. In a few instances he would even find 
one or other of the courts in the Borough still continuing to be 
held by the Lord’s Steward, in the name and forthe pKpfit of an 
indiyidual Lord of the Manor. But if our rural immigrant 
entered the jurisdiction of one of the more powerful of the 
TttunjQipal Corporations, he would be surprised at the nunJber 
and variety of the Courts held by the Mayor or one or other of 
the Chief Officers, at their strange titles, at their multifarious 
officials, and above all, at the extent of the, authority that they 
exercised over his conduct and his property.” In Spite, however, 

^ of the variety of these courts it is possible .to classify them ac- 
cording to the jurisdiction which they exercised. They were 
courts which exercised either a criminal, a civil, or d* special 
jurisdiction. With the last class of courts, the most important 
of which were courts exercising either a commercial or an 
Admiralty jurisdiction, I shall deal in a later chapter.^ Here I 
shall deal (i) with the courts exercising a criminal jurisdiction, 
and (ii) with those exercising a civil jurisdiction. 

('i) Courts exercising a criminal jurisdiction. 

We have seen that, before the end of the thirteenth century, 
the crown had got exclusive jurisdiction over treason and felony,® 
and that the court which exercised jurisdktion in petty criminal 
cases was the sheriffs toum or the court leet.^* Hence, if a 
borough had the right to exercise criminal jurisdiction within its 
limits, it necessarily had the right to hold a court leet. In® a 
few^-cases, indeed, the lcu:fi^f, the manor in which the borough 
was situated retained the right to hold this court ; ® but in all 

« 

^ Local Government, the Manor and Borough 337. 

^ Below 535-543 ; we find algo other courts with a special jurisdiction thus at 
Boston (Halsbury, Laws of England ix 146), High Wycombe (ibid 154), Faversham 
(ibid 162), Guildford (ibid 165), Helicon (ibid 16^, Hertford (ibid 168), Northampton 
(ibid 185), St. Albans (ibid 196), Winchester (ibid 212), Windsor (ibifi 212), York 
(ibid 2x4), there were courts of the clerks of the market ; there were bailiff’s courts 
at Chichester and Ipswich (ibid 153, 169) ; at Lynn there was a court of Tolbooth 
for determining civil pleas if the cause of action arose on the water (ibid 180) ; at 
Newcastle-upon-Tyne and York there were courts of conservancy (ibid 184, 214). 

* Above 71-72. < Above 76-81, 135-137. 

B Thus at Macclesfield the Earl of Derby held a court leet in the town, Halsbury, 
Laws of England ix 180 ; Webb, op. cit. 344. 



%but the most rudimiintary borough communities this right had 
generallAbeen acquired by the borough before the enc^ of the 
seventeemh century.* We have seen that the court leet was, like 
many other mediaeval courts, a governmental body as well as a 
law court.^ Therefore in some cases the court leet developed 
tnto the governing body of the borough.® But in most boroughs 
the court leet gradually disappeared during the course of the 
seventeenth and eighteenth centuries ; ^ and it disappeared for 
the same reason as it disappeared in the country at large — the 
effective rivalry of the justices of the peace.® 

Frottk about the middle of the sixteenth century it became 
common for borough charters to make the mayor, some of the 
other corporate officials, and some of the aldermen, justices o^ 
th^ peace.® Some of these charters gave the right to |j.old‘a 
court of quarter sessions with a varying jurisdiction : others only 
conferred the right to hold a court of petty sessions.^ Thus it 
happened that, fr/jm this time onwards, the position of the 
borough, in relation to the administration of criminal justice, de- 
pended on the question whether or not it had a separate com- 
mission of the peace ; and, if it had, upon the powers conferred 
upon tte justices appointed under that commission. 

In the boroughs which had the right to hold a court of 
quarter sessions the court leet was either gradually superseded 
by, or amalgamated with, the court of quarter sessions.® This 
amalgamation was the more easy to effect because the procedure 
of the quarter sessions was originally modelled on that of the leet. 
For the purpose of both of these courts a jury was summcmed ; 
at both the jury were given a charge as to the matters’ which they 
must present ; and at both the business of the court centered 
round these presentments.® Thus in many places the transition 
from one tribunal to the other was very gradual, and was almost 
unnoticed.^® It did not follow, however, that because a borough 
MSid the right to hold a separate court of quarter sessions that 
the jurisdiction of the county quapjgj sessions was excluded. 
The jurisdiction of the county quarter sessions was only excluded 

• • • . j 

^ In nearly all the Municipalities the Corporation had acquired the right to 
hold ititown Court Leet, in a few cases by speci^c grant from the king, embodied 
in a Charter,” Webb, op. cit. 344. 

* Above 135. ® Above 135-136. # * Webb, op. cit. 345-349. 

B Ibid A 9 - 35 <^ > tor the Justices of the Peace see below 285-288. 

* Ibid 349. 

^ Ibid 280-281 — in one case — Chester — the justices could even deal with 
treason. 

B What is peculiar to the process in the boroughs is the curious intermingling 
of the structures of the two courts — almost simui^ing an evolutionary process— -that 
we see taking plfice,” ibid 350. 

* Vol. iv Bk. iv Pt, I. c. i. Webb, op. cit. 352-353. 
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in cases where the borough quarter sessiorl'^ had the same wide'^ 
jurisdid^ion over all misdemeanours and feloliies as that /x>sses$ed 
by the county quarter sessions, and where tne jurisdictfion of the 
county quarter sessions was expressly excluded by a “ non-intro- 
mittant clause in the charter of the borough ; ^ and this is still 
the law ; ^ so that, as Maitland has said, the question whether 
the county justices are excluded depends “ rather on past good 
fortune than on present importance.** ® Before the passing of 
the Municipal Corporations Acts of 1835 and 1883,* the results 
of this rule were much more anomalous than now, because wide 
powers of this kind were sometimes conferred upon^qifcite insig- 
nificant boroughs, while other much more populous boroughs did 
« jJJpt possess them. '^ In the boroughs which had the right to hold 
onlyvcourts of petty sessions these courts, together with *'the 
county quarter sessions, tended to absorb the work formerly done 
by thedeet ; ® and in those boroughs which had no separate com- 
mission of the peace this work fell to the cqurUty justices. 

In those boroughs which had a separate court of quarter 
sessions it was usual to put upon the commission the chief 
officials of the borough. Thus says Webb,’^ “The Bench came 
to be usually occupied by the same three or four persbns, and 
the fact that among them was, in the more important boroughs, 
the salaried Recorder — nearly always a trained professional 
lawyer — necessarily made this tribunal much more like a modern 
court of justice than the amateur shifting bench at the Quarter 
Sessions of the County.** We have seen that many boroughs 
had either no court of quarter sessions, or no separate commis- 
siorr of the peace. They were therefore necessarily subject to the 
exclusive jurisdiction of the county quarter sessions. But some 
of these boroughs had, in consequence of the industrial revolution 
at the end of the eighteenth century, become very populous 
places; and other populous places, such as Birmingham and 
Manchester, had never been incorporated. In these populous 
plates- the number of caJ««&4p. be dealt with was more than an 
unpaid body of justices could manage. It was for this reason 

< « 

1 Webb, op. cit. 282 ; Maitland, Justice and Police 97. 

* 5, 6 William IV. c. 76 § 707 ; cf. 45, 46 Victoria c. 50 § 154 (2) ; iStephen, 
•H.C.L. i 120. 

* Justice and Police 97 n. i. r 

* 5, 6 William IV. c. 76 ; 46, 47 Victoria c. 18. * 

B Webb, op. cit. 281 n. 6 ; for the provisions of the Municipal Corporation Acts 
of 1835 and 1883 which have diminished this anomaly see below 145; but as 
Stephen points out H.C.L. i 119 n. x a large criminal jurisdiction was still left (in 
theory) to many small places who were not enumerated in the schedule to the Act 
of 1835 ; but many such places l^ive now ceased to be boroughs under the Act of 
1883, see Maitland, Justice and Police 94>95» 

* Webb, op. cit. 357-358. ’ Ibid 356. 
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that, in I&35, the IVihnicipal Corporations Act provided a scheme 
under mich the m^re important boroughs could do w^t some 
had^one before, and get a court presided over by a paid pro- 
fessional lawyer. 

According to that Act certain boroughs specified in the 
* schedules tq the Act were allowed to apply to the crown for a 
separate court of quarter sessions.^ This court, if granted, was 
to be presided over by a recorder who was to be paid by the 
borough. He was to be appointed by the crown from amongst 
barristers of five years* standing, and was to be the sole judge of 
the couct.^ All boroughs which had not thus acquired a separate 
court of quarter sessions were to lose all the criminal jurisdic- 
tion which they had heretofore enjoyed, whether by virtue .ofc 
clferter or statute.® Since 1835 many new towns — such as 
Manchester and Birmingham — have acquired separate courts of 
quarter sessions;^ and in 1882 anew Municipal Corporations 
Act consolidated tlie existing law on this subject.® 

London obes not fall under the provisions of these Acts. It 
is by charter a county. The Mayor, the recorder, and the aider- 
men hold a court of quarter sessions both for the City of London 
and the borough of Southwark ; ^ but, as the Central Criminal 
Court has concurrent jurisdiction in the case of offences occurring 
in the City, such offences are usually tried there.^ Since London 
spreads over a large part of Middlesex it was necessary to make 
special provisions for the holding of quarter sessions in that 
county. In 1844 it was provided that quarter or general sessions 
should be held for Middlesex twice a month, and that' they 
should be presided over by a paid assistant judge.® * 

The causes which led to the creation in the more important 
boroughs of separate courts of quarter sessions, staffed by pro- 
fessional judges, operated quite as strongly in the case of the 
summary jurisdiction of the justices exercised in petty sessions. 
The mass of petty offences arising in a large town was clearly 
beyond the capacity of amateur 'and in such towi-fs it 

was not likely that the persons fit to exercise this jurisdiction 
would have the leisure to undertake it. The evils of attempting 
to exercise it by unpaid justices were seen' in London at an 
earliea period than in any other town 5 and the remedy devised 
for London has been applied to other large towns. 

As eft'ly as the seventeenth century we hear of justices who 

^ 5, 6 William IV. c. 76 § 103. ® §§ 103, 105. 

*§ 107. ♦Stephen, H.C.L. i 117, 118. 

®45, 46 Victoria c. 50 Pt. VIII. ‘Stephen. H.C.L. i 118. 

^ Halsbury, Laws of England ix 177, 178 ; fd) the Central Criminal Court see 
below 285. 

® 7, 8 Victoria c. 71 ; see also 22, 23 Victoria c. 4. 
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set out to make a trade of administering justice ; ^ and at the 
beginning of the eighteenth century the “tlading justi/y* was 
sufficiently common to be the object of Swift’s satire? and a 
stock character in plays and novels.® Webb says ^ that, “ Laconic 
dossiers of particular Justices prepared for the Lord Chancellor, 
and soberly worded summaries laid before the Prinjie Minister, * 
help to convince us that the worst of the trading justices of 
Middlesex and Westminster were quite as bad as the contempor- 
ary novelists and dramatists have pictured them.” One of the 
means which they used to make money out of their powers over 
the administration of the law was clearly explained bji^a Bow 
Street runner who gave evidence before a committee of the 
JFJouse of Commons in i8i6.® He said, “ It was a trading busi- 
ness there was Justice This, and Justice That. Justice Welch In 
Litchfield Street was a great man in those days, and old Justice 
Hyde, a«d Justice Girdler, and Justice Blackborough, a trading 
justice at Clerkenwell Green and an old ironji^onger. The plan 
used to be to issue out warrants and take up all th& poor devils 
in the street, and then there was the bailing of them 2/4 which 
the magistrates had. . . , They sent none to gaol, the bailing of 
them was so much better.” ‘ 

In the course of the eighteenth century it became clear that 
for the performance of government business, justices of a different 
type must be employed. The government must have at least 
one justice to whom it could send confidential communications, 
and on whom it could rely.® Even in the sixteenth and seven- 
teenth centuries particular magistrates of this type v^ere known 
in Loiidon ; ^ and in the course of the eighteenth century there 
was generally at least one such magistrate who was paid out of 
the secret service money. Sir Thomas de Veil held this post 

c 

^ James I. in his speech in the Star Chamber in 1616 complained that among 
the Justices there were ** some busy bodies who did so much, embracing many 
businesses for the enlargement of their private gain and profit,*' cited Webb, Locsn 
Govevamcnt, the Parish and the County 327 ; for the small statutory fees of the 
justices see below 289. * 

^ A Project for the Advancement of Religion and the Reformation of Manners, 
cited Webb, op. cit. 328. 

3 Ibid 328-329. * * Ibid 329. • • ‘ 

“Cited Stephen, H.C.L. i 231 ; Henry Fielding, Journal of a Voyage to Lisbon 
Introd., Works (Ed. 1775) xii 23P, cited Stephen, H.C.L. i 230, says, “ Arprede- 
cessor of mine used to boast that he made £1000 a year in his office, but how he 
did this (if indeed he did it) is to me r secret. His clerk, now mine, told me I had 
more business than he had ever known there ; 1 am sure 1 had as much &s any man 
could do. The truth is, the fees are so very low when any are due, and so much is 
done for nothing, that, if a single justice of peace had business enough to employ 
twenty clerks, neither he nor they would get much for their labour. The public 
will not therefore think I betray a secret when I inform them that I received from 
the government a yearly pension o:^ of the public service money.** 

“ Webb, The Parish and the County 337. 

7 Ibid 338. 
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from 1229-1747. He finally fixed his office at Bow Street and 
he was%ucceeded l;y the great novelist Henry Fieldinj^.^ After 
hisdeatn the Bow Street office was filled by a succession of 
similarly paid magistrates. This office thus “ developed into a 
central bureau of information as to crime and criminals all over 
the countrjj ; ** and to assist this work it “ published an early 
form of police gazette.** ® 

In 1780 the Lord George Gordon riots called pointed atten- 
tion to the inadequacy both of the police system which the 
justices controlled, and of the justices themselves. Consequently 
in lySSta^bill was introduced by the solicitor-general to consti- 
tute a paid board of police commissioners, which was to control 
a paid force of police, and nine “ public offices ** in charge of 
rnagistrates but, the bill succumbed to the violent opposition 
it aroused — though a similar plan was adopted by the Irish 
Parliament in 1 786.® In 1 792, however, the government fnanaged 
to carry out their^plan of establishing “ public offices'* and paid 
justices, who*have come to be known as stipendiary magistrates. 
By the Act of this year, in addition to the Bow Street office, 
seven other offices were established. To each of these offices 
three ihagistrates were assigned, who were paid a salary of ^£'400 
a year each. All fees were to be paid to a receiver, and the 
magistrates were given power to appoint a certain number of 
constables.® A ninth public office of a similar kind was estab- 
lished in 1800;^ and in 1829,® when a new police force was 
established for London by Sir Robert Peel, it was put under 
the control* of a tenth public office, presided over by two addi- 
tional stipendiary magistrates.® But in 1839^® the control bf the 
police was turned over to Commissioners ; and thus, as Maitland 
has said, “the judicial and executive duties comprised in the old 
conservation* of the peace fell apart, and we are left with learned 
magistrates and gallant commissioners.** 

• But these magistrates were not all “ learned ** until some time 
after 1 792. Gradually, however, JLk^ir salary was raided* and 
their .status was improved ; and it became customary to appoint 

m ^ m • 

^ Webb, The Parish and the County 339. ^ Ibid 340. 

» Ibid 574. * Ibid 575. ■ ® Ibid 576-577. 

•32 George III. c. 53; the seven offices were fixed in the Parishes of St. 
Margaret'^ Westminster; St. James, WestrAinster ; St. James, Clerkenwell; St. 
Leonard, ^oreditch; St. Mary, Whitechapel ; St. Paul, Shadwell; St. Margaret’s 
Hill, Southwark ; the Act was temporary, but was renewed from time to time, Webb, 
op. cit. 578 n. I. 

^39, 40 George III. c. 87; Maitland, Justice and Police 100 n. i, tells us that 
Bentham drew this Act and that he said that ** without the change of a word it be- 
came law.” • 

^ 10 George IV. c. 44. ^ Maitland, Justice and Police 100. 

2y 3 Victoria c. 47 § 4. Maitland op. cit. 100. 
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only barristers.^ At the present day the fcrown may create 
thirteen public offices or police courts wi(h any number of 
stipendiary magistrates up to twenty-seven; and these magis- 
trates must be barristers of not less than seven years’ standing.* 
Under these powers eleven such courts have been established. 
The magistrates who preside over them are in the commission of 
the peace for Middlesex, Kent, Surrey, Essex and Hertfordshire ; 
and the chief magistrate at Bow Street is also in the commission 
of the peace for Berkshire.* 

Manchester followed the example of London, and established 
a stipendiary magistrate in 1813;^ but no reform was made in 
the arrangements for holding the petty sessions in the other 
•J&i^oughs till the passing of the Municipal Corporations Act 1835.* 
We have seen that that Act provided that all boroughs whiih 
did not acquire a court of quarter sessions under that Act lost all 
their crftninal jurisdiction.* The Act also provided that the 
Mayors of those corporations which fell withiijithe Act should be 
ex officio justices of the peace ; and that the crown* should have 
power to nominate as justices any persons it pleased, provided 
that they were resident within seven miles of the borough.^ To 
provide for the need of populous places the crown wai given 
power to appoint a stipendiary magistrate for a borough, if the 
borough passed a byelaw for that purpose approved by the 
Secretary of State ; ® and in 1 863, by the Stipendiary Magistrates 
Act, it was given a further power to appoint such magistrates on 
the ai)plication of the Local Board of any place which contained 
more than 25,000 inhabitants.® Thus in boroughs? and other 
poputbus urban districts petty criminal jurisdiction is exercised 
sometimes by stipendiary magistrates, but more often by unpaid 
justices of the peace. The fact that the^ number of places in 
which a stipendiary magistrate is employed is c6mparatively 
small is the best of testimonials to the efficiency of the amateur 
justice of the present day.^® • 

(fi) Courts exercismg a(Ni 2 ;jil.jurisdiction. 

It was a feature common to all boroughs that they had a 
court which exercisfd civil jurisdiction.^^ In bcjroughs created by 
mesne lords this court was very like the court baron of a manor 

» t 

^ Maitland, op. cit. 100; Webb, op. cit, 578-580. 

3 2, 3 Victoria c. 71 ; xi, 12 Victoria c. 42 ; Stephen, H.C.L. i 231-232. 

»Ibid. ^ 

< 53 George III. c. 72 ; Webb, The Parish and the County 580 n. 3. 

®5, 6 William IV. c. 76. ® Above 145. 

^5,6 William IV. c. 76 §§ 57, 98. 

* Ibid § 99. • 26, 27 Victoria c. 97. 

Maitland, Justice and Polic«lo2. 

u Borough Customs (S.S.) ii cxlv-cxlviii ; Webb, op. cit. The Manor and the 
Borough 339-343. 
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withoA a lord ; ^ ^nd in some cases the lord, while granting to 
the bot%ugh the right to hold this court, reserved to hrfmself the 
rigfit to hold the court leet^ When the boroughs began to get 
charters from the crown or from their lords, the right to hold 
this court was specially conferred by the charter ; and the 
character ahd jurisdiction of the court was defined by it. It was 
generally provided that it should be a court of record, and the 
extent of its jurisdiction was prescribed. One limitation indeed 
upon its jurisdiction was fixed by law — it could never hear cases 
unless they had arisen within the territorial limits of the borough.® 
But, su*bject to this limitation, the extent of the jurisdiction of 
these courts was most various. Sometimes petty suits under 
40s. were excluded; but more often a very varying pecuniaty ” 
limit was fixed above which it had no jurisdiction. Sometimes 
its jurisdiction was limited to personal actions, sometimes to 
personal and mixed actions, and sometimes it extended to all 
actions — resj, peftbnal and mixed.^ The titles given to the court 
were also most various ; ® and in the larger corporations it split 
into several courts called by different names, and dealing with 
differejit causes of action. “Thus some municipal corporations 
had, besides a petty debt court, a court of equity for cases involv- 
ing real estate ; a bailiff’s court or other tribunal at which minors 
could execute valid conveyances; and even a separate court, 
sometimes called Portmanmote or court of Hustings, at which 
fines and recoveries could be levied, wills proved, and convey- 
ances of rpal estate executed by married women.” ® Sonjetimes 
the courts for actions against freemen were distinct from the 
court for actions against non-freemen ; " and sometimes* there 
seem to have been rival courts in the same borough which exer- 
cised the same or a similar jurisdiction in competition with one 


• ^ Webb, op. cit. 340 ; for a few exceptional cases in which this court continued 

to be held by a lord see ibid 339 n. i. 

2 Ibid ; above 142. , * • • 

®See e.g. Munimenta Gildhallae (R.S.), Liber Albus i 183, 209, 210, 405, 466; 
cf. Domesday of Ipswich, Black Book of the Admiralty (R.S.) ii 37, 39. 

* J'his will be i^de quite clear from a glance at the descriptions of the 165 
borough courts of record contained in Halsbury’s Laws oT England ix 138-214. 

* Webb, the Manor and the Borough 340-341 ; some of these names were Three 

WeelA Court, Court of Pleas, Mayor’s Court, B&ilifTs Court, Provost’s Court, Town 
Court, Gildhall Court, Court of Burgess and Foreign, Court of Passage, Tolsey 
Court, Pqrtmote. * 

" Ibid 342 ; it appears from a law suit in Trinity term 6 Richard II. in which 
Cambridge was involved, that it had a court which sat five days in the year to hear 
actions about land ; a court which sat to hear personal actions ordinarily once a week, 
but from day to day if a stranger were involved ; a court of Gild merchant which 
heard cases in which merchants were concernfd from hour to hour, as well as two 
courts leet in the spring and autumn, Bateson, t^ambridge Charters xxix, xxx 79'95* 

^ Webb, op. cit. 342 ; instances were Colchester, Halsbury Laws of England 
» 155, Great Grimsby, ibid 163, Lincoln, ibid 172. 
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another.^ The right to exercise the office bf the clerk.pf the 
market (ft the king’s household, which was often granted to 
boroughs, necessitated the appointment of clerks of the market, 
and the holding by them of a court which “ inquireth of weights 
and measures whether they be according to the king’s standard < 
orno.”^ • 

In early days, when the borough court was hardly differenti- 
ated from the court baron and the hundred court, all the suitors 
may have been the judges;® but from the thirteenth century 
onwards the judges were generally a group of aldermen or iurats> 
When the constitution of the borough had been fixed by charter, 
the mayor or other head of the corporation, and the leading 
■•OifiScials and aldermen were the judges.® But it would seem from 
the wording of § Ii8 of the Municipal Corporations Act 1835 * 
that in some cases the recorder was the presiding judge, and that 
in others*^ a barrister was appointed by the corporation. 

By the end of the eighteenth century thelfe covrts were, in 
the majority of boroughs, in a decadent condition. In 1839 a 
return was made to the House of Commons of the number of 
cases heard in 92 of these borough courts. It appears frop that 
return that some were wholly disused, that others had almost no 
business, and that it was only a very few which were really active.^ 
Nor are the causes of this decay far to seek. The presiding 
judges were often mere amateurs. Their jurisdiction was always 
bounded by the limits of the borough, and often in respect to 
the an^ount recoverable. Their fees were often high, and their 
procedure antiquated. The common law courts were very ready 
to harnper the exercise of their jurisdiction by writs of prohibition 
or certiorari.® We shall see, too, that in many places efficient 
Courts of Request had been established by local Actg.® 

Some reform of these courts was attempted by the Municipal 
Corporations Act of 1835. If they were not regulated by any^ 
local Act, and if their jgdge was a barrister of five years’ standing, 
their jurisdiction was extefffiSd to a £20 limit ; and power was 
given to the judge to make rules for the procedure of his court. 
Later Acts have given the crown power to fclter the district 

1 Webb, op. cit. 342 n. 4 ; instances are there given at Ipswich, Chesto.*, and 
Bristol. 

3 Coke, Fourth Instit. 273 ; Crompton, Courts 220 b says that ** Le Clarke de 
market est auncient officier, et convient voire que touts weights et measures soient 
accordant al estandard la Roy que demur in leschequer al Westminster ; as Coke 
points out, loc. cit., he derived his name from that fact that he was originally an 
officer who supervised the market kept at the gate of the hospitium regis ; and that 
he had retained his name though his duties were then different. 

^ Above 148-149. Borough Customs (S.S.) ii cxlvii-cxlviii. 

® Webb, op. cit. 341. • 5, 6 William IV. c. 76. 

^ Park. Papers 1839 xliii 301. ^ Webb, op. cit. 343. 

» Below 190-191. 5, 6 William IV. c. 76 § 118, 



I^HJE STANNARIES 151 

withinVvliich the court exercises jurisdiction,^ and to give it a 
jurisdicfion in equity and Admiralty similar to that possessed by 
the*new county courts.^ Facilities have also been provided for 
the alteration of their rules of procedure ; ^ and power to remove 
their judge for misbehaviour or incapacity has been given to the 
Lord Chaniellor.^ 

It cannot be said that these statutory powers have been 
successful in reviving these old borough courts of record. Forty- 
two were abolished in 1883;^ and of the 165 enumerated in 
Lord Halsbury^s Laws of England ® the majority are disused. 
It is oftl)! in more populous places, and where the courts have 
been reformed by local Acts, that they are still active. Con- 
sj)icuous instances of such courts are the City of London Courlr,^ 
the London Mayor’s Court,® the Bristol Tolsey Court,® the 
Liverpool Court of Passage,^® the court of the Salford Hundred.^^ 
In many cases it would seem that the institution of \he new 
county courts hasF -been fatal to these borough courts of record. 
In fact these new county courts have had an effect upon the 
courts exercising civil jurisdiction within the borough similar to 
the efiject which the institution of the justices of the peace had 
upon the old court leet in which the criminal jurisdiction of the 
borough was once exercised. 

Thus, except in those few cases in which a borough has an 
active court of record, the courts of the boroughs, whether they 
are courts of criminal or civil jurisdiction, have been assimilated 
to the locj^l courts of the rest of the county. , 

The Stannaries'^^ 


Throughout mediaeval Europe miners and the mining industry 
had franchises of various kinds, which put them into a position 
different from that of other members of the community, and from 
*that of other industries. In the thirteenth century the idea had 
grown up that the crown had cort&I-fi^'royal rights over mlneS and 
minerals. Not much warrant for this view can be found in the 
text^ of the cl^^sical Roman law ; but thpre are one or two 
passages from which the existence of these rights could be 
• « 


^ 8, 9 Victoria c. 127 § 9. , 

’ HaUbury, Laws of England ix 132-133. 

46, 47 Victoria c. 18. 

^ Halsbury, Laws of England viii 42. 

® Ibid ix 147-148. 

^^Ibid ix 197-199. 


* 36, 37 Victoria c. 66 § 88. 
< 8, 9 Victoria c. 127 § 10. 
®Vol. ix 138-214. 

^ Ibid XX 284 seqq. 

Ibid ix 173-176. 

Above 143. 


^“On the Stannaries generally see G. Lewis, The Stannaries, Harvard 
Economic Studies vol. iii; E. Smirke’s report of Vice v. Thomas; G. Harrison, 
Report on the Laws and Jurisdiction of the Stannaries in Cornwall; T. Pearce, The 
Laws and Customs of the Stannaries. 
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deduced ; ^ and they were made the most of by mediivjj*;! com- 
mentatoii.^ Emperors, kings, and other territorial ixragnates 
acted on these ideas and granted both the right to work mihes, 
and protection and privileges to the miners, in consideration for 
the working of the mine and a share in its produce.® We can 
see these developments both in France and Germ&ny;^ and, 
" with the conception of mining as an occupation under the im- 
mediate supervision of the state, comes the development of the 
miners into a specially privileged class of labourers." ® 

England felt the influence of some of these ideas. There is 
no evidence, indeed, in the Anglo-Saxon laws or in Dcftnesday 
Book that the English kings claimed any regalian rights over 
•mines;® but, in the thirteenth century, under the influence 
probably of these mediaeval interpretations of Roman law,^ they 
asserted similar rights.® But they never succeeded in making 
good their claims over all mines to the same extent as the conti- 
nental kings. As Dr. Lewis has pointed out,'^«the English mines 
fall, from this point of view, into three classes. Firstly mines 
of gold and silver over which the regalian rights have always 
been recognized.^® Secondly, mines of coal or of baser ^metals 
such as iron, which belonged exclusively to the owners of the 
soil.^^ Thirdly, the mines of special districts, which were specially 
privileged by the king in return for the payment of certain dues. 
It should be noted, however, that, unless these mines were on the 
royal demesnes, the king did not succeed in enforcing his claims 
to a r\ght to the produce in competition with the owners of the 
land.^^ It is, true that to these miners were granted jurisdictional 
and other privileges analogous to those enjoyed by miners on the 
Continent ; but it would seem that their privileges, unlike those 
enjoyed by continental miners, were rather old es^blished cus- 
toms recognized by the crown than new grants conferred by it.^^ 

« 

^ ** While, in its general, tenor, Roman law is distin^ished by an absence of 
regaliSh rights in mines, neverthelSRHonetor two passages in the codes, quite special 
and exceptional in character, might be construed as a general assumption of regalian 
rights,'* Lewis, op. cit. 67. 

^Ibid. c 3 Ibid 68-71. 41 bid 68, 71-7% 

* Ibid 72-73 ; as Dr. Lewis points out, ibid 73-74, in some places in Germany 
free mine cities arose. ^ 

« Ibid 75. 

7 For the influence of Roman uppn English law in the twelfth and thirteenth 
centuries see vol. ii Bk. iii cc. 2 and 3. < 

^ Lewis, op. cit. 75 ; it would seem from the extracts of the Close and Patent 
Rolls cited by Smirke in his report of Vice v. Thomas at pp. 115-123 that up to the 
reign of Edward HI. the king claimed regalian rights in mines of lead and tin. 

»Op. cit. 76. 

Plowden, The Case of Mines § 10 (1568) ; Lewis, op. cit. 76. 

Ibid 78. Ibid 78-83. « Below 155-156. 

14 <t There is nothing in England to correspond to the long and detailed codes of 
mineral law which the German rulers bestowed upon their miners. . . • The great 
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^ And th\ difference causes a great divergence between England 
and the^ontinent in the subsequent history of thes7 mines. 

Instead of developing (as on the Continent) into enterprises 
under state subsidy and control, the mines remained from first to 
Jast in the fullest sense private property.’* ^ Here, as in other 
branches of English law, the doctrines of the mediaeval civilians 
had a comparatively small and transitory influence upon subse- 
quent legal developments. The older mining communities, with 
the assistance of privileges granted by the crown, developed their 
customaty mining law on their own lines. 

These old mining communities, thus privileged by the crown, 
developed into franchise jurisdictions of a peculiar kind. The 
chi^f districts in which they existed were the Forest of Deani'^^ 
Alston Moor in Cumberland,® the lead mines in the Mendip Hills, ^ 
the mines in Derbyshire,® and the Stannaries of Devon and Corn- 
wall. In all these communities we find the existence of special 
customs regulating* •mining, special privileges enjoyed by the 
miners, and special courts at which these customs and privileges 
were enforced and protected. To the mediaeval statesman and 
lawyer Ais was a natural and obvious arrangement The miners, 
as Dr. Lewis says,® were “ merely one of a number of classes 
which possessed similar rights, though possibly not to so great 
an extent. . . . The reason is to be found not only in the tech- 
nical difficulties, abounding in mining law suits, which could not 
well be solved in an ordinary court, but also in a desire on the 
part of the King to prevent interruptions of the miners* work by 
secular courts. The mining classes were under mining law and 
courts, much as the soldier is subject to military law and courts 
martial.** 

Of this gfoup of franchise jurisdictions I have selected for 
description the Stannaries of Devon and Cornwall. The organiza- 
tion of their courts was more elaborate than that of the other 
mining communities ; and the extent of th^ powers exercised^ by 
them, and the manner in which* they developed, present some 
points of similarity to the powers and extent of the Palatine 
jurisdiotions. « 

The Stannaries ^ were districts in Devon and Cornwall where 

mass of English mining law in th6 Middle Agis represents usage pure and simple, 
not legislation or grant,*’ Lewis, op. cit. 82. 

^ Ibid 78-79. * Ibid ; Vice v. Thomas 128-132. 

® Lewis, op. cit. 79-80 : Halsbury, op. cit. ix 138-139 ; Vice v. Thomas 125-126. 

* Lewis, op. cit. 80 ; Vice v. Thomas 127-128. 

® Lewis, op. cit. 80-81 ; Halsbury, op. cit. ix^40-i4i ; Vice v. Thomas 123- 124 ; 
*4» 15 Victoria c. 94 ; 15, 16 Victoria c. clxiii. • 

® Op. cit. 87-88. 

^ The word is derived from stannum^ the Latin word for tin. 
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tin mining was carried on. Their exact extent was neyfer accur- 
ately ai:ertained They can only be described as distrfcls where 
the mines were situate, and over which the jurisdiction 6f the 
Stannary courts extended.^ 

The tin mines in these districts have been worked from the 
remotest antiquity ; ^ and, even in the Anglo-Saxdn period, the 
industry was carried on.^ But probably it was not carried on 
very actively ; and it is a remarkable fact that there is no refer- 
ence to the Stannaries in Domesday Book.^ The taxes payable 
by their owners are, however, referred to in the Pipe Rolls ; ^ and, 
from a letter written to Hubert Walter the JusticiaV by De 
Wrotham the warden of the Stannaries and others, in 1198,® it 
^ould seem that certain of their peculiar customs and privileges 
were recognized.^ It appears also, from this letter that, though 
as yet there was no separate organization of Stannary courts, yet 
that, id order to improve the royal revenue from the tin mines, 
the Stannaries had been placed under a Warden,; and that he 
issued regulations for the conduct of the mines and for the sale 
of the tin. Three years later John gave the Stannaries their first 
charter.® It confirmed their ancient privileges, released them, 
while working at the mines, from suits of court due from villeins,® 
and for the first time established a special Stannary jurisdiction. 

We have granted,” runs the charter, “that the Lord Warden of 
the Stannaries and his bailiffs have through him full power over 
the tin miners to do justice to them and to hold them to right, 
and ,that they be kept by them in our prisons if it^ chance that 
any of the aforesaid tin miners ought to be seized or imprisoned 
for any misdeed ; and if it chance that any of them be a fugitive 
or an outlaw, that their chattels be given, up to us by the hands 
of the Warden of our Stannaries because the tin rpiners are our 
lessees and always under our immediate lordship.” 

With this charter begins the history of the Stannary courfs. 
It would seem that Jn John's , reign some of the greater land- 
owners had complained tH&t the privileges granted to the miners 


^ Vice V. Thomas g6 ; MaeSwinney, Mines (Ed. i897)1fiS6 n. ; below /sg-iba. 

^ Lewis, op. cit. 33. ^ Ibid. 

* Ibid 34 ; this may be due iQ the fact that the Stannaries were royal property, 
and so it was not thought necessary to include them in a survey which was to be the 
basis of taxation ; or it may be d«e to the fact that the ravages of Godwin and 
Edmund the sons of Harold in xo68 had caused the miners to cease work, ibid. 

^ Ibid 34. * Ibid and App. A. 

7 ** Omnes foditores et nigri stagni emptores et de stagno primi fusores et de 
stagno primae funturae mercatores habent justas et antiquas consuetudines et 
libertatis in Devonia et Cornubia constitutes, ” ibid and App. A, p. 235. 

B Lewis, op. cit. App. B, p. 

> ** Sint liberi de placitis nativorum dum operantur ad commodum firmae nos- 
tras vel commodum marcarum novi redditus nostri.** 
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^ by this garter impaired their rights over their villeins.^ But, 
though john had promised that they should not sufferyloss for 
this feason,* Henry III. in 1252 confirmed the charter of i2oi.** 
From 1225 to 1300 the Stannaries were in the hands of Richard 
gnd his son Edmund, Earls of Cornwall; but, in 1300, they 
came again Into the hands of the crown ; ^ and the crown, in 
1305, granted two new charters, one to the miners of Devon 
and the other to the miners of Cornwall.'^ These charters con- 
firmed the existing privileges of the miners, and defined with 
somewhat greater precision the organization and jurisdiction of 
the Stanhary courts. In effect they gave them jurisdiction over 
all causes (except those affecting land, life, or limb) arising in 
th^ Stannaries,® and even in causes in which one of the parties 
was a foreigner.^ In Edward IL’s reign the Stannaries were 
granted to Piers Gaveston.® After his death they came again 
into the hands of the crown, till, in 1338, Edward III. settled 
the Duchy of CorAwall and the Stannary jurisdiction on the 
eldest son of the king.® In 1508 Henry VIL, in return for a 
fine of ;^iooo, confirmed the privileges of the miners, and gave 
the Stajjinary parliaments of Cornwall the right to veto any 
ordinance made by the king or Duke of Cornwall which should 
be to the prejudice of any tin miner or dealer in tin.^® The 
Stannary parliaments of Devon seem also to have assumed a 
similar power. 

Such in outline is the history of the manner in which the 
Stannary coyrts grew up. We must now examine the manner 
in which they were organized, and their history, il^ut in order 
to understand that history it will be necessary to say a Tew 
introductory words a.^ to the special privileges which these 
charters confi^rred upon the tin miners. 

The crown, as Dr. Lewis says, showed special favour to the 

* * Lewis, op. cit. 37. 

^ See John's Charter disforesting Cornwall printed by Lewis, op. cit. App. 

* Ibid App. B. • * Ibid 38. 

® Ibid ; and App. D ; this charter was many times confirmed ; see Pearce, Laws 
of the Stannaries 185-186 for confirmations of the Devonshire charter. 

> ** (Juod omnes stiAnatores . . . operantes in stannariic illis quae sunt dominica 
nostra dum operantur in iisdem stannariis sint liberi et quieti de placitis nativorum 
et de omnibus placitis et querelis curiam nostraip et heredum nostrorum quoque 
modo tangentibus; ita quod non respondeant coram aliquibus justiciariis vel 
ministris nostris seu heredum nostrorum de a!iquo placito seu querela infra prae- 
dictas stanffarias emergent!, nisi coram custode nostro stannariarum nostrarum 
praedictarum qui pro tempore fuerit, exceptis placitis terrae et vitae et membrorum ; ” 
cp. Coke, Fourth Instit. 233 ; Pearce, Laws of the Stannaries 186-188. 

^*'Quod custos noster praedictus vel ejus locumtenens teneat omnia placita 
inter stannatores praedictos emergentia, et etiam inter ipsos et alios forinsecos de 
omnibus transgressionibus, querelis, et c<nitractibd%factis in locis in quibus operantur 
infra stannarias praedictas similiter emergentia.'* 

* Vice V. Thomas 17. • Ibid. 

Lewis, op. cit. 126. Ibid. 
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mining classes ; ^ and the tin miners of Devon and iComwall 
were nht the least favoured. Among the most remarKable and 
the most important of their privileges was that of “ bounding 
This was the right to mark out an area, and to dig for tin on 
any land within that area (unless the land was used for pasturii 
or tillage) paying a certain toll to the owner. Supplementary 
to this right, were the rights to water for washing the ore and 
to wood or turf for smelting it Further, they were exempt 
from taxation, and from tolls and market dues.^ For military 
service they were separately mustered under the Lord Warden.** 
But it was the existence of their courts which was \he most 
important of their privileges, because these courts guaranteed 
'the enforcement of these privileges, and secured the observance 
both of the customary rules and of the enactments of the Stannary 
parliaments which regulated the working of the mines, and of 
the dealings of the miners with each other and with outsiders. 
I shall deal with these Stannary courts •ifnder«the following 
heads: (i) the Stannary courts; (2) the Stannary parliaments; 

(3) Controversies as to the jurisdiction of the Stannary courts ; 

(4) the later history of the Stannary courts. ^ 

(i) The Stannary courts. 

The chief Stannary official was the Lord Warden, who was 
appointed by the Duke of Cornwall. The Lord Warden ap- 
pointed a Vice-Warden and Stewards."* The courts of first 
instance were held by the Stewards. From tjiem appeals 

could be carried to the court of the Vice-Warden ; and, in ex- 
ceptional cases, appeals lay to Lord Warden, and from him to 
the Council of the Duchy.® It was settled in 1562 that the 
ordinary courts of law had no jurisdiction in erfor,® but they 
could otherwise control the Stannary courts by means of the 
prerogative writs. ^ 

^The most importj^nt of these courts were (i) the courts of the 
Stewards, and (ii) the court ofrthe Vice-Warden. 

(i) The courts of the Stewards. 

In Devonshire^ there were four districts in«which these courts 
were held — Chagford, Ashburton, Plympton, and Tavistock.® 

■ t 

^ Op. cit. 157 ; and on the pri\}leges of the miners see generally ibid chap. vi. 

^ For these privileges see the Charter of 1305, and Lewis, op. cift 158-166 ; it 
may be noted that by the legislation of the Cornish parliaments the tin thus bound 
was a chattel real, but that under the legislation of the Devonshire parliaments it 
was real property, Lewis, op. cit. i6i-x62. 

9 Ibid 167. * Vice v, Thomas 97 ; Lewis, op. cit. 87. 

9 Coke, Fourth Instit. 230. 9ji,i^229. 

7 Adams v. Lord Warden of the Stannaries (1634) Cro. Car. 333 — a writ of pro- 
hibition against the Stannaries granted. 

9 Pearce, op. €114189-190. 
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•In ComAall these courts were held at Truro (for the district of 
Tynwarhayle), at Lostwithiel (for the district of Blackmoor), at 
Launceston (for the district of Ferrymoor), and at Hels4on (for 
the districts of Penwith and Kerrier).^ Like other mediaeval 
courts, they were administrative bodies as well as judicial tri- 
Sunals. At two great courts, held in the spring and autumn, a 
leet jurisdiction was exercised ; and, like other courts leet,^ they 
not only tried criminal cases, but also appointed officials and 
performed other administrative functions.^ Special juries could 
also be summoned to declare the customs of the district, and 
special courts to settle rights to tin works/ The ordinary courts 
jwere held from three weeks to three weeks. At them all legal 
proceedings (except those relating to land, life or limb) could be 
liesfrd.® The two great courts were chiefly occupied with 
{Criminal, and the three-weekly courts with civil business ; but 
^t any of these courts both criminal and civil business could be 
taken/ Generally fhe cases were tried by a jury of six, and the 
Steward always gave the judgment of the court.^ Besides these 
pourts there were also special customary courts held, “ on the 
inorrow after certain fairs within each Stannary, for the benefit 
pf such ’hs do attend the fairs and courts ; ” ® and, by the legis- 
ation of the Stannary parliaments, the stewards and the Vice- 
Warden had a summary jurisdiction over persons accused of 
infringing certain of the enactments of these parliaments.® The 
executive officers of these and the other Stannary courts were 
bailiffs appointed by the Duke.^® 

(ii) The Court of the Vice-Warden. 

In addition to the magisterial and executive powers pos- 
sessed by the Vice-Warden,^^ he had power to hold a court which 
had an appellate jurisdiction from the courts of the Stewards, 
and an original jurisdiction in equity. The origin of the latter 

• ^ Vice V. Thomas 96. “Above 135. 

“Lewis, op. cit, Z2X-X24 ; for the charge of the Steward at the leet see Pearce, 
op. cit. 152. , • • 

^ Lewis, op. cit. xi8. 

“Ibid IX6-1X7, zxg, 120. The early records of these courts were destroyed in 
1844, P^rce, op. cit. wiv. It was said in 1824 Harrison, Report, etc. X24, that 
there were no records ^or to X754, but Pearce, who wrotd in 1725, had access to 
earlier records than this. 

“ Ltwis, op. cit. xx8, 120. * 

Ibid xx6, xig; a decision in X632, Cro. Car. 259 that a jury of six was illegal 
was disreguided ; 6, 7 William IV. c. xo6 § provided for a jury of twelve ; but 
XX, X2 Victoria c. 83 § 7 provided that there should be a jury of five (as in the new 
county courts, below 192) in actions for the recovery of small debts. 

® Lewis, op. cit. xx8. * Ibid xog, XX7. 1® Vice v. Thomas 97. 

” “ The Vice- Warden’s powers were magisterial for the granting of injunctions, 
the issue of warrants, and the subpoenas of the ^eace, replevins, and other writs of 
similar nature, the prevention by summary procesi^ of offences against stannary law, 
and their summary punishment if perpetrated,” Lewis, op. cit. X09, citing Harl. 
MSS. 6380 ff. 43, 51, 70, and Convoc. Cornw. 22 James I. c. 6, 12, X3. 
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Jurisdiction is obscure.^ It is clear that he was exercj^ing it at^ 
the end, of the sixteenth century and it is recognized in the 
legislation of the Stannaiy parliaments in the seventeenth, cen- 
tury.® It is equally clear that it was not conferred by the 
Stannary charters. But the Stannary courts, like the courts of 
the counties palatine, showed a capacity for imitating the devel- 
opments of the central courts ; and it is therefore probable that 
the Stannaries, like the counties palatine and Wales,^ assumed 
a power to exercise an equitable jurisdiction of the same pattern 
as that exercised by the royal court of Chancery. And it is 
probable that it originated in much the same way as the equit- 
able jurisdiction of the Chancery. We shall see that the equitable 
jurisdiction of the Chancery originated from the practice^ of 
petitioning the King’s Council for relief.^ It is probable that the 
equitable jurisdiction of the Vice-Warden arose from applications 
for relief made to the Duke’s Council.® Though the legality of 
the jurisdiction was occasionally doubted in seventeenth ^ and 
early eighteenth centuries,® it was constantly exdrcised, and, in 
1842, was finally adjudged to be legal in the case of v. 
Thomas,^ 

« 

(2) The Stannary parliaments. 

In addition to these courts, the Stannaries had, certainly 
from the beginning of the sixteenth century, parliaments elected . 
from the members of the four Stannary towns in each county. 
The Devonshire Stannary Parliament met on Crockentor ; and 
the Cornish parliament met at different towns in the county* 
We ‘have no documentary evidence as to the origins of these 
assemblies. Probably, as Dr. Lewis says,^® they were “an ex- 
pansion of, and an off-shoot from, the grand juries or special 
courts in the Stannary judiciary, which were called upon occa- 
sionally to declare the customs of the mines, and which oftgn 
prefixed to their presentments of criminals a confirmation of 
exfstirig Stannary law.” * 


^ Lewis, op. cit. ios-112 ; see the arguments in Vice ^WThomas at pp.^ 15-24 of 
the report ; Carew, Survey of Cornwall 17. 

’‘Vice V. Thomas 45, citing Qlanville v. Courtney (1593) ; Lewis, op. ort. 110. 

^ Ibid. ^ Above iii, iz6, 125. ” Below 401-402. 

* Lewis, op. cit. no; cp. for instances of these applications, Vice v. Thomas 

34, 37. ' 

7 Pearce, op. cit. 147-151 ; Harrison, Report, etc. 152-153. 

® Trelawny v. Williams (1704) 2 Vern. 483. ® At p. 36. 

Parliaments were held 2, 24, and 25 Henry VIII., 6 Edward VI. and 16 Eliza- 
beth, Pearce, op. cit. 189-240. 

M Ibid 21-86. 

Op. cit. 125 ; the records of the Devonshire parliaments go back to 1510, 
those of the Cornish parliaments refer back to 1588. 
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• Thefcharter of 1 508, which gave new powers to the Cornish 
parliam^t,^ defined its constitution. It consisted of twenty-four 
members nominated by the mayors and councils of me four 
Stannary towns.^ The members were generally chosen from the 
leading families in Cornwall; and they represented rather the 
farge mine o;^ners and dealers in tin than the working miners.^ 
An attempt was made to change the method of election in 1677 ; 
but a bill sent down by the House of Lords for this purpose was 
laid aside in the Commons.^ In Devonshire, on the other hand, 
each of the four towns elected twenty-four representatives at a 
special opurt, at which all classes connected with tin mining had 
a vote.® We know very little of these Devonshire assemblies.'* 
But the Cornish assemblies seemed to have modelled their pro- 
cecftire on that of the House of Commons. There was a speech 
from the Lord Warden, a speaker was elected and approved by 
the Lord Warden, and then the House proceeded to the business 
of legislation.” The^ enactments must originally have been signed 
by the whole tVenty-four members, the Warden or Vice-Warden, 
and the Duke.® The last session of the Cornish parliament was 
held in 1752 ; but neither the Devonshire nor the Cornish parlia- 
ments have been formally abolished.'^ 

(3) Controversies as to the jurisdiction of the Stannary courts 

The extent of the jurisdiction conferred on the Stannary 
courts by Edward I.*s charter was by no means clearly defined. 
Hence we find that, right down to the seventeenth century, there 
were constant controversies as to its limits. These controver- 
sies turned chiefly on two questions : What persons were entitled 
to the privileges conferred by the charters ? and. What places 
were within the jurisdiction of the Stannary courts? In the 
Middle Ages they were chiefly carried on with the local courts of 
county, hundred, and manor ; and, in the sixteenth and seven- 
teenth centuries, with the central courts of common law, the Star 
Chamber, and the Chanceft’y. ^ • • 

In the earlier part of the fourteenth century there were many 
complaints of trespasses committed by the tinners, and of the 
manner in which fney either prevented persons not tinners from 
attending the ordinary courts, or compplled cases arising outside 
the Stannaries to be brought into their courts.^® The controversy 
■» 

^ Above 155. * Lewis, op. cit. 126. » Ibid 128, 129. 

^ Hist. MSS. Comm, gth Rep. App. Ft. II. 93-94 no. 409. 

^ Lewis, op. cit. 126-127. * ^ 

^ Ibid; this would seem to take us back to the primitive assemblies which did 
not recognize the power of the majority to bind* Uie minority, see as to this vol. ii 
Bk. iii c. 5. 

* Ibid 130. 10 Ibid 92-95. 
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was brought to a head in 1376 by two petitions* toS Parlia- •' 
ment ffom the inhabitants of Devon and CornwaH^ which 
specifically raised these controverted questions as to the defini- 
tion of a tin miner, and as to the local limits of the Stannary 
courts.^ It was contended by the petitioners that the only tin 
miners entitled to the privileges conferred by the qharters werd' 
working tinners on the royal demesnes, and that the jurisdiction 
of the Stannary courts only extended to places where the work- 
men were actually at work. A commission was appointed to 
enquire into the complaints made and the contentions raised by 
these petitions ; but it does not appear to have reported the 
results of its enquiries. The king, however, conceded that 
“ tinners ” should include only working tinners, and only for so 
long as they were working ; and that pleas between tinners ind 
foreigners, arising other than in places where mining was actually 
being carried on, should not be taken to the Stannary courts.^ 

The controversy was re-opened in the sixteenth and seven- 
teenth centuries. Both in respect of the definition of a tinner, 
and in respect of the competency of the Stannary courts the 
tinners attempted to secure a more liberal interpretation of these 
charters. The charter of 1507, by which Henry VII. pardoned 
the tinners for their disobedience to the ordinances of Prince 
Arthur, included among the tinners not only working tinners^ 
but owners of mines and dealers in tin ; ^ and this larger inter- 
pretation seems to have been adopted by the Stannary parlia- 
ments and acted upon by the Stannary courts during the sixp 
teenth century.® Similarly it was found impossible to restrict 
the • jurisdiction of the Stannary courts to pleas arising in 
places where mining was being actually carried on — for instance 
contracts made for the sale of tin in any of the Stannary towns 
were always taken to be within the jurisdiction of the Stannary. 

courts.® But we shall see that the latter years of the sixteenth 

0 

Lewis, op. cit. 97, 106 ; and see the text oL the Devonshire petition R. P. ii 
343-344, printed ibid App. F. 

^ Coke, Fourth Instit. 236 ; Lewis, op. cit. 97. 

^R.P. ii 343-344; it is there stated that the words working tinners were to be 
understood, ** De operariis laborantibus dumtaxat in Stanf.Lrii8 illis sine fraude et 
dolo et non de aliis nec alibi laborantibus ; ** and that the jurisdiction was only to be 
exercised, ** In locis ubi iidem operarii operantur, et memye aillours, ne «en autre 
manere ; cp. Lewis, op. cit. 97-98. 

* The persons expressly nam'^d in the pardon, and styled without exception 
* statinatores,’ were gentlemen bounders, owners of tin works, possessors of blow- 
ing houses, and buyers of black or white tin — thus indicating a return to a more 
liberal interpretation of the charters than that of 1376,’* ibid 98 ; in fact changed 
economic conditions made a wider definition necessary ; the Cornish tinners pointed 
out in 1606 that the working tinners were ** in number and degree the least and 
meanest part of us, and for the i7;bst part are foreigners, and hired to work in our 
tin works for day wages, Pearce, 148. 

> Ibid 98-99. * Ibid zo6. 
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* centum and the first half of the seventeenth century were 
marked by many quarrels about jurisdiction. The Star 
ChaTuber, the Chancery, and the common law courts were all 
endeavouring to enlarge their respective jurisdiction at the ex- 
#pense either of one another, or of other local or franchise 
courts.^ The Star Chamber asserted a right to hear appeals from 
the Stannary courts, the Chancery interfered in cases brought 
before them, and the common law courts heard actions properly 
triable there. Such loud complaints were made by the tin 
miners® that in 1608 the question of Stannary jurisdiction was 
referred' t© Fleming and Coke, C.JJ.'* They ruled that persons 
within the privilege of the Stannaries included “ as w^ell blowers 
asiall other labourers and workers in or about the Stannaries of 
Cornwall and Devon ; ” and that “ all matters and things con- 
cerning the Stannaries or depending upon the same are to be 
heard and determined in those courts.** All transitory actions 
of any kind between tinner and tinner, or worker and worker, 
even though the cause of action arose out of the Stannaries, 
were to be sued in those courts or at common law, at the option 
of the plaintiff, if the defendant was within the jurisdiction of the 
Stannary courts ; but, if one party to such an action was not a 
tinner or a worker, and the cause of action arose out of the limits 
of the Stannaries, the defendant could plead to the jurisdiction. 
If he did not so plead, and it was apparent from the plaintiff*s 
own statement that the cause of action arose out of the jurisdic- 
tion of the .Stannary courts, all proceedings before those ejourts 
were coram non judice,^ These resolutions were further explained 
in 1627.® But in 1632 the Privy Council resolved^ that the 
privileges of the Stannaries extended to other than working 
tinners,® and. again left at large the question of the local limits 
' of the Stannary courts — intimating however an opinion that in 
Cornwall they extended over the whole county.^ 

1 Below 459-465, 508-515. «. ’ * 

* Lewis, op. cit. 99, 100 ; for a dispute between the King’s Bench and the 

Stannaries, in which the king took the side of the King's Bench, see Documents re- 
lating to Prynne (C.S.)it8i-S2. , 

3 Pearce, op. cit. 147-151. 

* For their report see Lewis, op. cit. App. G ; Coke, Fourth Instit. 231. 

® Therefore an action for false imprisonment would lie if the party against whom 
the judgment was given was arrested ; but it ,yvas otherwise if the want of jurisdic- 
tion was iltt thus apparent, see ibid App. G, p. 245. 

* Ibid App. H. Ibid App. T. 

® Besides the actual workers, “ There are other Tynners that doe noe hand- 
worke as arc the owners of the Soyle, owners of the Bounds, owners of the Blowe- 
ing houses, and theire partners, buyers and sellers of Black Tynne, or Whyte Tynne 
before the deliverence, theise may sue on an otke^ or working Tynners, or any other 
man, for any matter concerning Tynne, or Tynne works, in the Stannaric Courte ” 

* “ We cannot yet discerne but that the Stannaries doe extend over the whole 
County of Cornwall.” 

VOL L— II » 
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These controversies were thus still unsettled when'th^ Long 
Parliamei;it met ; and that Parliament made another attehipt to 
settle them by statute.^ The chief provisions of the statute iJpon 
these points were as follows : The replies given by Edward III. in 
answer to the Commons' petition of 1376 were accepted as the^ 
basis of the settlement ; but it enacted that the expression “ in 
the place where mining was carried on ** was to mean the “ vill, 
tithing, and hamlet where some tin work is or shall be in work- 
ing.”** In order to secure that only working tinners should sue, 
and that the cause of action should both arise within the Stannaries 
and be within the jurisdiction of the Stannary courts, a defendant 
was empowered to make the plaintiff swear that he was a working 
tinner, and that the cause of his suit arose within the Stannar^^’es 
or concerned tin or tin works.'* If the plaintiff would not swear, 
his action was to be dismissed ; ** and if he did so swear, and the 
action was not triable in the Stannary courts, the defendant was 
given an action for damages against him.*^"* Tinpers, if they 
wished to do so, were to be allowed to sue at common law ; ^ 
and the general law as to costs was applied to proceedings in 
the Stannary courts.® 

This statute seems to allow that proceedings concerning tin 
or tin works” were within the jurisdiction of the courts. It 
therefore transcends the narrow definition of 1376, which seems 
to require that the cause of action must have arisen within the 
jurisdiction.^ On the other hand it confines the privilege to 
working tinners so long as they are working. It seems, how- 
ever^ from law of the Cornish Stannary parliament of 1687 
that the Stannary parliaments and courts continued to give a 
wider definition to the term “working tinner.” They included 
in it such persons as “ lords of the soil and bouncjers, also ad- 
venturers in tin mines, owners of blowing houses, and buyers* 
and sellers of black and white tin;”^** and they assumed th^t 
jurisdiction existed qyer all dealings with the mines or in tin. 
The legislature acquiesced in this larger interpretation, when, by 
the Act of 1836, it extended the jurisdiction to metals other than 
tin, and “ to or over all transactions connected therewith -within 
the county of Cornwall.” 

• ¥ 

(4) The later history of the Stannary courts. 

In the course of the eighteenth century Devonshire mining 
and the Devonshire Stannary courts decayed ; and in the nine- 

^ 16 Charles I. c. 15. ® Preamble. iv (i). 

iv (2). » Ibm. • § iv (3). yi, 

®§v. “Above 160. Lewis, op. cit. 103. 

6, 7 William IV. c. 106 § i ; cp. 18, 19 Victoria c, 32 g 3a. 
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teenthierftury the existence of the Devonshire courts seems to 
have Ifeen forgotten.^ We shall see that it was not /ill 1856 
thatfa statutory power was given to reconstitute them if necessary.*^ 
The Cornish Stannary courts on the other hand have had a con- 
^tinuous history. From the various laws passed by the Stann.iry 
parliaments* in the sixteenth and seventeenth centuries we can 
gather that the abuses often attendant on small courts were 
present. We hear complaints of maintenance and champerty, 
and of covinous compacts between bailiffs and defendants. We 
hear of demands that only duly licensed counsel should be em- 
ployed, 'that Stewards should not be of counsel with the parties.^ 
Things did not grow better in the eighteenth century. The pro- 
c^ure of the courts remained archaic. It was said at the begin- 
ning of the nineteenth century that from eighteen to twenty-one 
weeks was the shortest period within which a simple debt could 
be recovered ; and that if the case was doubtful the period was 
still longer.'^ In addition many complaints were heard of the 
negligence of the Stewards.^ It was in fact easier to recover a 
debt through the medium of the ordinary common law courts. 
Wherever possible this course was pursued. But if the debt was 
under 40s., or if the ca.se fell within the exclusive juri.sdiction of 
the Stannary courts, this expedient was not available. In con- 
sequence a custom had sprung up in the eighteenth century of 
beginning a common law action in the court of the Vice-Warden.^’’ 
There was also another reason for this practice. We have seen 
that the court of the Vice-Warden exercised an equitable as well 
as a common law jurisdiction.^ Under the system of “ adventur- 
ing” in vogue in the eighteenth and nineteenth centuries the 
purser of the adventuriprs, who was usually one of the adventurers, 
was directly^ liable to the creditors ; but he had of course the 
' right to be indemnified by his co-adventurers for payments made 
Ijy him to the creditors. Instead of suing the purser at law in 
the Stewards* courts, and leaving him to t/ke equitable proceed- 
ings in the Vice-Warden*s court* to get indemnity from his co- 
adventurers, it was more convenient for the creditors to sue at 
once in the Vice-Warden*s court in which the rights of the various 
parties could be adjusted.** 

Ff)r these two reasons, therefore — fhe defects of the Stewards* 
courts, and the convenience of suinjj in a court which exercised 
both an equitable and a common law jurisdiction — the Stewards* 

^See re South Lady Bertha Mining Company (1862) 2 J. and H. 380-381. 

® Below 164. 

‘‘’Articles 23, 25, 32 of the Parliament of ; Vice v. Thomas 53-55; Act 25 
of the Parliament of 1685, Pearce 58. 

^Harrison, Report, etc. 92. ®Ibid 106, 107. 

"Ibid 93. 7 Above 157-158, * Lewis, op. qit. 113-115. 
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courts were left with so little business that in the cours^ of the 
eighteenth century they were all consolidated into onc.^ ‘ But it 
is fairly clear that the exercise of original common law jurisdic- 
tion by the Vice-Warden’s court was without legal justification. 
In the sixteenth century both the court of Star Chamber,* and® 
an enactment of the Stannary parliament,* had dteclared that 
causes should be begun in the Stewards* courts. But the legality 
of the exercise of this jurisdiction was not called into question 
till 1824. In that year, in the case of Hall v. Vivian,^ it was 
decided by the court of King’s Bench that the court of the Vice- 
Warden had no original common law jurisdiction ; and \hat the 
Vice-Warden was liable in damages for having exercised it. The 
result was that all the Stannaiy courts ceased to sit till the 
question of the extent of their jurisdiction should be settled.® 
This led to so many inconveniences that in 1836® Parliament 
placed *the jurisdiction of the Stannary courts upon a new and 
improved basis. ^ 

The effect of the Act of 1836 and subsequent legislation was v 
to abolish the courts of the Stewards, and to unite the jurisdiction . 
of the courts of the Stewards to the Vice-Warden’s coi^ft;^ to 
give to the Vice-Warden’s court a concurrent original jurisdiction 
both legal and equitable ; ® to extend the jurisdiction of his court 
over metals other than tin,® and over the Devonshire Stannaries ; 
and, as we have seen, to give legislative sanction to the manner 
in which the Cornish Stannary parliaments and courts had defined 
the persons subject to the jurisdiction of the Stanjiary courts, 
and the pla(;es in which this jurisdiction was exercisable.^^ From 
the Vice-Warden’s court appeals lay to the court of the Lord 
Warden, assisted by three or more members of the judicial com- 
mittee of the Privy Council; and from him to the House of 
Lords.** The manner in which appeals could be made was 
assimilated to the ordinary law on this point. Appeals from the 
eqqity side of the coujrt were decided by a rehearing of the case.^* 
Appeals from the common la^ side of the court were brought 

^ Harrison, Report ^jSo, z6i. ci • 

°See Trewynnard V. Roskarrock, Coke, Fourth Instit. 230; cp. Lewis, op. cit. 

^In 1588 it had been declared that ** every cause that the court will hear should 
commence in the Stewards* court and have its due trial there, and that for default 
of justice there, the party grieved might appeal,** cited Lewis, op. cit. i»3. ^ 

^Vice V. Thomas 37-38; cp. Harrison, Report, etc. 15, 16. 

“Vice V. Thomas, 38. 

•6, 7 William IV. c. 106; Harrison, Report iia-113. 

. ’ 6, 7 William IV. c. 106 § 6. * § 2. ®§§ i and 7. ^ 

“ 18, 19 Victoria c. 32 §§ 32 Above 162. 

”6, 7 William IV. c 106 ^7, repealed and reinacted with modifications by 
18, 19 Victoria c. 32 § 26. 

^“Ibid. 
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before Lord Warden by a writ of error for errors on the 
record V but, as at common law, the parties could, ij^stead of 
bringing a writ of error, apply to the Vice-Warden for a new 
trial. ^ 

^ The court of the Lord Warden was merged in the Court of 
Appeal created by the Judicature Act of 1873.^ The Court of 
the Vice-Warden survived the Judicature Act; but it was 
abolished in 1896, and its jurisdiction was transferred to such of 
the new county courts as the Lord Chancellor might direct.^ 

% The Courts of the Universities ^ 

During the Dark Ages education was the monopoly of the 
Church. In northern Europe “the clergy were almost the only 
class which possessed or desired to possess even the rudiments of 
knowledge ; ” and “ the intimate connection between the Church 
and the School was stereotyped by the legislation of Charles the 
Great.*'** H/j enifeted that to every cathedral and monastery 
there should be attached a school.* But, after the death of 
Charles the Great and the break-up of his empire, Europe retro- 
gressed^® It was not till the eleventh century that, with the 
restoration of a more settled order, a revival of learning and a 
revival of interest in education began. This revival centred round 
the monastic and cathedral schools ; and it was from the latter 
that the universities were developed. Therefore both the uni- 
versities themselves and their system of education were wholly 
ecclesiastica] in character. But, as the state grew more civilized, 
and as it began to feel the need for educated men. to guide it, 
it began to take as great an interest as the church in the 
universities. Thus the universities were encouraged both by 
church and §tate ; and the privileges which they acquired were 
the gifts not only of popes, but also of emperors and kings. 
IJecause they were places which the rival lay and ecclesiastical 
powers had thus combined to endow, their franchises were unicyie ; 
for they united powers peculiar* both to the ecclesiastical and 
the secular jurisdictions. Thus, if we look at our two mediaeval 
universities — OxfcJi'd and Cambridge — we find that they were 

^6yt7 William IV. c xo6 § 7, repealed andi reinacted with modifications by 
18, 19 Victoria c. 32 § 26. 

“6, 7 William IV. c. 106 § 8; for proceedings in error at common law see 
below 2i3-Ji5. 

* 361 37 Victoria c. 66 § i8. * 59 » 60 Victoria c. 45. 

* H. Rashdall, Universities of Europe in the Middle Ages ; J. Williams, Law 
of the Universities ; L. L. Shadwell, Enactments in Parliament concerning the Uni- 
versities (Oxford Hist. Soc.) ; Registrum Privilegiorum Almas Universitatis Oxonieh- 
sis (1770) ; Munimenta Academica Oxon. (R.S.) Dyer, Privileges of the Univer- 
sity of Cambridge. 

® Rashdall, Universities i 27-28. ’ Ibid i 28 n. 2. Ibid i 30. 

* Ibid i 29, 30 ; below 166 n. 4. “ Ibid i 33 ; and cp. below 166- 167. 
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governed by an episcopal chancellor; and that papaF grants 
helped t\Ae chancellor and the university to become independent 
of the bishop and even of the archbishop.^ But we see too •that 
these universities, like many other societies of mediaeval men, 
assumed powers of self-government. They legislated for them-,, 
selves, and they enforced obedience to this legislation ; and in 
this work they were helped by the king, who conferred franchises 
upon them analogous to those conferred upon other societies.- 
From these various sources the courts of these two universities 
thus acquired their peculiar powers, some of which, though often 
in an altered form, have survived to the present day. . * 

In dealing with the courts of the two universities I shall speak 
first and at greater length of Oxford. Oxford is the older of 1%he 
two universities, and her privileges are more extensive. In the 
Middle Ages Cambridge followed and imitated Oxford — she did 
not come into her own till the Renaissance of the sixteenth 
century. If, therefore, the history of the development of the 
university courts at Oxford is first described, the parallel de- 
velopments at Cambridge can be sketched more briefly. 

Oxford. o 

It is probable that the foundation at Oxford of a Studium 
Generale '^ was due to a migration from Paris in 1167 and that 
this migration was due to an order, issued by Henry II., in the 
course of his contest with Becket, to the effect that no clerk 
should go from England to the Continent or vice versa without 
royal 'licence, and that all clerks having revenues *in England 
should return.^ A dispute between the city authorities and the 
clerks at Oxford in 1209, in which John took the side of the 
citizens, led first to a dispersal of the clerks ; and afterwards, 
when John had made his peace with the church in 1214, to the 
humiliation of the citizens.® A clerk arrested by the citizer^s 
was^to be surrendered^ at once "on the demand of the Bishop of 
Lincoln or the archdeacon of ’the place or his Official or the 
Chancellor or whomsoever the Bishop of Lincoln shall depute to 
this office.’* ^ Oxford was then in the diocese«of Lincoln ; -and it 

1 Below 167, 174. • 2 Below 167- 169, 174. c 

^ For this term see Rashdall i 8-10. 

* Ibid ii Pt. II. 328-329, 345 ; astOr. Rashdall at p. 328 points out, “ In northern 
Europe the universities which originated by spontaneous development •are always 
found in connexion with a cathedral or a great collegiate church, never in connexion 
with a monastery : and Oxford possessed neither cathedral nor collegiate church to 
account for the growth of its schools.’* 

® Ibid 330-331. • Ibid 348-351 ; Mun. Acad, i 1-9. 

7 ** Si vero contingat amodo (^Aricum capi a vobis, statim, cum fueritis super eo 
requisiti ab Episcopo Lincolniae seu Archidiacono loci vel ejus officiali vel a Cancel- 
lario seu ab eo quern Episcopus Lincolnias huic officio deputaverit, captum ei red- 
datis,” Mun. Acad, i 2. 
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• was assumed that the university would therefore be under his 
jurisdiction. It was not, however, till some years later that the 
bishop regularly appointed a chancellor ; ^ and at first h«? was “ an 
officer not of the university but of the bishop.” “ “ He derived 

^his jurisdiction over scholars from the fact that they were eccles- 
iastics, not from the fact that they were members of a university ; 
his jurisdiction extended to laymen only so far as laymen were 
subject to the authority of the ordinary ecclesiastical courts.” 

But the chancellor was usually appointed from among the 
teachers in the university ; he took his place at its head ; and 
both cltoncellor and university tended to become more and more 
independent of a distant bishop."^ Through its chancellor the 
ugiversity appropriated the ecclesiastical jurisdiction which the 
cnancellor exercised as delegate of the bishop ; and a papal bull 
of 1 368,® sanctioning an already existing practice, declared that 
episcopal confirmation of the election of a chancellor iwas not 
needed. ** The chancellor thus became independent of the Bishop 
of Lincoln ; tut he was still subject to the metropolitan jurisdic- 
tion of the Archbishop of Canterbury, till, in 1395, he was ex- 
empted by a bull of Boniface IX.^ But a majority of the 
univerlity sympathized with Wycliffe ; and the measures taken 
by the archbishop to suppress heresy were resisted.^ The result 
was the revocation of Boniface’s bull by John XXII. in 1411.® 
It was not till 1479 that Sixtus IV. again exempted the uni- 
versity from archiepiscopal authority.^^^ 

Thus the chancellor, and through the chancellor the university, 
gained an Independent jurisdiction over all matters of ecclesiasti- 
cal cognizance. This, as we shall see, included a tvide jurisdic- 
tion over morals, and a probate jurisdiction.^^ At the same time, as 
chancellor, he enforced the statutes made by the university ; and 
in exercising his jurisdiction over all these matters he naturally 
used the forms and procedure of the canon law. We shall now 
see that the acquisition by the chancellor and the university of 
their independence from external ecclesiastical interference in 
the exercise of their jurisdiction was materially helped by the 
largQ additions ts it made by royal grant.^*-* ^ 

In 1244 the Chancellor got jurisdiction over actions of debt 
and fictions affecting moveable property in which one party was 

^ Rashdall, ii Pt. II. 355. 

“Ibid 357; cp. Y.B. 5 Ed. II. (S.S.) 119. 

“Rashdall, ii Pt. II. 357; for the jurisdiction of the ecclesiastical courts see 
below 614-632. 

* Ibid 358-359. ® Ibid 427. , ® Ibid 422-427. 

^ Ibid 430. ® Ibid 431-434- » * Ibid. 

Ibid 437. Below 169. 

Rashdall, ii Pt. II. 393 seqq. 
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a clerk.^ In 1 248 the university was allowed to assisf in the 
enforcement of the assize of bread and beer;^ and in 1255 the 
Chancell{<r was given jurisdiction over laymen in the case of 
breach of the peace.* In 1275 a royal writ gave him jurisdiction 
over all personal actions in which either of the parties was a 
member of the university.^ In 1290 disputes between the 

members of the university and the town had led to proceedings 

before the king and Parliament The result of these proceedings 
was to extend the criminal jurisdiction of the chancellor over all 
crimes where one of the parties was a member of the university, 
except in cases of homicide and mayhem ; and over all ctntracts 
made in Oxford if one party was a scholar.^ Further privileges 
were gained as the result of the fight between the university agd 
the town on St Scholastica*s day in 1354.^ The university got 
the right to hold the assize of bread and ale, and weights and 

measures, and to punish both laymen and clerks who carried 

arms.^ All these privileges were confirmed ^\;ith some additions 
by Richard IL* Henry IV. gave the Steward of the university 
jurisdiction over treasons, felonies, and mayhems committed by 
members of the university within the counties of Oxford or Berk- 
shire.® The privileges thus gained at different periods wefe con- 
firmed by a charter granted by Edward IV. in 1461.^® They were 
again confirmed and added to by the Great Charter of the Uni- 
versity which was granted by Henry VIII. in 1523;“ and all 
these privileges were given legislative sanction in 1571.^^ The 
need for this statute was caused by the fact that the university, 
having been allowed to exercise its jurisdiction according to the 
customs of the university,^* exercised it in accordance with the 
procedure of the civil law. The use of this procedure, the com- 


^ In causis clericorum ex mutuis datis aut receptis aut taxacionibus seu locaci- 
onibus domorum aut equis conductis venditis seu commodatis, seu pannis et victual!- 
bus ortum habentibus seu aliis quibuslibet rerum mobilium contractibus in municipicf 
aut suburbio Oxon. factis, no^ra prohibicio non currat sed hujusmodi causae coram 
Canceilario Universitatis Oxon. non obstante prohibicione nostra decidantur/’ Reg. 
Privil. 4 ; the form of this grant and the allusion to the writ of prohibition (below 
228-229) shows that the Chancellor’s jurisdiction was regarded as essentially ecclesi- 
astical. f « • 

® Mun. Acad, ti 777-779. 

* Reg. Privil. 5-6 — “ Si laicuq inferat clerico gravem vel enorme m lef^onem 
statim capiatur et si magna sit lesio incarceretur in Castro Oxon. et ibi detineatur 
quousque clerico satisfaciat et hoc arb(^rio Cancellarii et Universitatis Oxon.” 

^ Rashdall ii Pt. II. 398 n. 4, citing Rot. Pat. 3 Ed. I. m. 6. * 

® Mun. Acad. i. 46-56 ; Rashdall ii Pt. II. 401-402. 

* Ibid 403-408. 7 sqq Reg, Privil. 23-29. 

* Ibid 39-42. • Ibid 47-49. Ibid 3-52. 

Ibid 53-75. 13 Elizabeth c. 29. 

^®The jurisdiction was to be es^lcised, “ secundum eorum statuta et consuetud- 
ines vel secundum legem regni nostri Anglias ad voluntatem predictorum Cancel- 
larii Commissarii sive ejus deputati et successorum suorum,” Reg. Privil. 73. 
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efs held, was not warranted by the charter without the 
help of hn Act of Parliament.^ 

The university had thus acquired a large and miscc/llaneous 
assortment of jurisdictions. It exercised them in a number of 
different courts. 

By far the most important of these courts was that held by 
the chancellor or his deputy. Its jurisdiction was unique in its 
width and variety.^ Firstly, it had the wide jurisdiction exercised 
by other ecclesiastical courts over ecclesiastics, over the morals 
of both laymen and ecclesiastics, and over testamentary causes.® 
Secondly', it had a criminal jurisdiction of three distinct kinds. 
It had jurisdiction over all offences under the degree of felony 
an^ mayhem where a member of the university was a party to 
the proceedings ; ^ it had a leet jurisdiction ; ^ and, by virtue of 
Henry VIII.’s charter, the chancellor and his deputy exercised 
the jurisdiction of justices of the peace.** Thirdly, it hAd ex- 
clusive civil jurisdiof.ion in all actions, except those relating to 
freehold,^ to wliich a member of the university was a party ; and 
this jurisdiction was exercisable not only if the cause of action 
arose within the territorial limits of the university, but if it arose 
anywhef^ in England.® The wide extent of this jurisdiction 
makes it unique among franchise jurisdictions. In other cases 
the rule was that the cause of action must have arisen within 
the territorial limits of the franchise.*^ 


Although King Henry VIll. 14 A.R. stii granted to the university a liberal 
charter, to proceed according to the use of the university; viz. by a couise much 
conformed to the civil law ; yet that charter had not been sufficient to have warranted 
such proceedings without the help of an Act of Parliament,” Hale Hist. Com. Law 
(6th Ed.) 30; in support of this Hale cites Mich. 8 H. 4 Rot. 72 Coram Rege, where 
the King's Bench reversed a judgment of the Chancellor in an action of debt be- 
cause he had prociseded per legem civilem ubi quilibet ligeus domini regis regni 
sui An^liae in quibuscunque placitis et querelis infra hoc regnum factis et emergenti- 
bus de jure tractari debet per communem legem Angliae ; ” Bl. Comm, iii 84. 

• ^ For some account of the activities of the court in the Middle Ages see Acts of 
the Court, Mun. Acad, ii 505-527; Rashdall ii Pt. II. 412-416; advocates were ad- 
mitted to practice before it, below 174 n. «i; and at the present day the vlbe- 
chancellor admits solicitors to practice before it as proctors, J. Williams, Law of 
the Universities 95, 

“ Below 614-632. <0 ^ Henry VIII.'s charter § 35, Reg. Privil. 73. 

® Henry VIII.’s charter § 21, Reg. Privil. 65. 

* Henry VIII.’s charter §§ 2, 3, Reg. Privil. 54-55 — the chancellor and his com- 
messary were to exercise this jurisdiction ** infra villam nostram Oxon. in comitatu 
nostro Oxon. et suburbia ejusdem et quattuor Ij^undreda eidem villas et suburbiis 
proximo adjaftencia nec non infra Comitatus nostros Oxon. et Berks.” 

^This exception was extensively construed to apply whenever the freehold 
^ight be affected, thus in Halley's Case (1628) Cro. Car. 87 it was held that the 
university could not claim conusance of an action of ejectment to recover possession 
of a term, because the plaintiff, by recovering possession, might put the freeholder 
out of possession; and cf. Stephen v. Berry (1683) i Vern. 212 and note thereto. 

® Henry VlII.’s charter § 35 Reg. Privil. 73. 

• The limits of the university franchise were defined by a charter of Henry IV. 
AS, ** ab orientali parte ejusdem villse usque ad hospitale sancti Bartholomei juxta 
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The anomalous character . of the chancellor’s coartf was re- - 
fleeted i^ot only in the variety and extent of jurisdictiorts which 
it exercised, but also in its procedure and constitution. -As it 
was originally the ecclesiastical court of a bishop’s chancellor ^ 
it used the procedure of the canon, and, after the Reformation^ 
of the civil law and, by virtue of the Act of 1571, it was able 
to use this procedure when exercising its added secular juris- 
diction criminal and civil.^ On the other hand, from the six- 
teenth century onwards, the chancellors, in whom this wide 
ecclesiastical jurisdiction was vested, were generally laymen. It 
is true that their deputy was usually in orders ; but th(s was an 
accident ; and from him appeals lay to bodies which tended to 
become more and more secular.^ From the chancellor’s c^urt 
appeals could be taken in the first instance to the Regerit 
Masters, i.e. to the Congregation of the university, and from 
them fo the Convocation of the whole university.® If all these 
courts agreed the decision was final ; if they differed an appeal 
lay to delegates appointed by the crown in Chancery.® Thus, 
as Dr. Rashdall has pointed out,^ “ it happened that the decision 
of the most spiritual causes . . . belonged to a co-opting popular 
assembly, many of whose members, though not in the niediaeval 
sense laymen, were not in orders at all.” The chancellor’s 
court was thus unique among the many franchise courts which 
flourished both in state and church in the Middle Ages, not only 
by reason of the extent of its jurisdiction, but also by reason of 
the manner of its exercise. 

The charter of Henry IV. had added to the chancellor’s court 
a dourt held by the Steward of the university for the trial of 
treasons, felonies, and mayhems committed by members of the 
university in the counties of Oxfordshire and Berkshire. He 
tried such cases by a jury, half of which was drawn from the 
neighbourhood of the place where the crime was committed, 
and half from members of the university. His court also exer- 
cised a leet jurisdiction similar to that exercised by the chan- 
cellor’s court.® 

« 

Oxon., et ab occidentali parte usque ad villam de Boteley, et a parte boreali 
ejusdem villa: usque ad pontefti vocatum Godstowe Brygge, et ab ausfi'ali parte 
ejusdem villse usque ad quendam boscum vocatum Bageley,” Reg. Privil. 45. 

^ Above 167. • M 

Below 592, 594-595 ; ** In hiis omnibus Cancellarius utriusque Academia causas 
dijudicat per jus civile et consuetudines Academiae. . . . Ideo in libellis, production- 
ibus testium, sententiis aliisque omnibus causarum terminis, proceditur secundum 
juris civilis formam/* Duck, De usu et authoritate Juris Civilis ii 8, 3, 30. 

3 Above 168-169. * Rl^shdall, ii Pt. II. 438. ^ Ibid 437-43^* 

^ Duck, op. cit. ii 8, 3, 30 ; Ql. Comm, iii 85. 

^ Rashdall, ii Pt. II. 438. 

* Reg. Privil. 47-^8 ; Charter of Henry VIII. § 4, ibid 55-56. 
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^ Two ofher courts held by the university — the court of the 
coroner *and the court of the clerks of the market — origyiated in 
the vWde privileges which the university charters had granted to 
the university. These charters do not give the university the 
jjight to appoint a coroner. But they do confer upon it a large 
collection of Voyal privileges of the fiscal variety.^ If these had 
not been granted to the university a royal coroner would have 
held an inquisition in order to assert them on behalf of the crown. 
As they were granted to the university it was necessary for the 
university to appoint a coroner to enquire into and assert them. 
Thus the university acquired the right to have a coroner of its 
own, not by express grant, but by necessary implication. Simi- 
larly the charters had given the university the right to enforce 
^the assizes of bread and beer, and of weights and measures, to 
punish forestallers and regrators, to supervise victuals, and to 
exclude the royal clerks of the market.^ To exercise this juris- 
diction super^isors^were appointed by the university who de- 
veloped (as in other towns) ^ into the clerks of the market. 

Let us now turn to the later history of these various univer- 
sity courts. 

The ecclesiastical jurisdiction of the chancellor’s court is 
practically obsolete. It has been held that the Clergy Di.scipline 
Act of 1840^ has taken away its jurisdiction over ecclesiastics 
accused of ecclesiastical offences.^’ Like other ecclesiastical 
courts, it has lost its jurisdiction over the morals of laymen ' — 
unless it can be said that the di.sciplinary jurisdiction which the 
vice-chancelfor and proctors exercise over the morals of those 
in statu pupillari is a survival of this jurisdiction in another form. 
Its testamentary jurisdiction was taken away in 1858 when this 
jurisdiction v;as taken over by the state.® 

The exact position of the criminal jurisdiction of the court 
i% somewhat doubtful. According to one view the effect of the 
Summary Jurisdiction Act 1879*-* has tak^en away the criminal 
jurisdiction formerly vested in thte chancellor’s court, and left to 
him only the jurisdiction vested in him as a justice of the peace. 
But in«all probability this Act does not touch the criminal juris- 
diction vested in him by charter, and only affects the jurisdiction 
which* he possesses qua justice of the’ peace. I think that Dr. 

^ Charter of Henry VIII. § 12, Reg. Privil. 59, 60. * Ibid 25-26. 

^ Above 150. ^ Rashdall, ii Pt. II. 409. 

3i 4 Victoria c. 86 ; below 612. 

® Rashdall, ii Pt. II. 786, citing the decision Jn Pusey and others v. Jowett. 

^ Below 621. • 

*20, 21 Victoria c. 77 § 3 ; cf. 23, 24 Victoria c. 91 § 2. 

* 42, 43 Victoria c. 49. Rashdall ii Pt. II. 786-787. 
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Rashdall’s reasons in favour of this view are conclusive and to 
them may be added the consideration that in Henry* VII I.’s 
charter me jurisdiction exercisable by the chancellor as justice 
of the peace (to which alone the Summary Jurisdiction Act of 
1879 applies) is quite separate from the other criminal jurisdiction 
conferred on him by the charter.^ The leet jurisdiction of the 
court has of course decayed, just as this jurisdiction has decayed 
all over the country.^ In 1825 an addition was made to the 
criminal jurisdiction of the court by giving the Chancellor or his 
deputy power to arrest “common prostitutes and night walkers” 
found wandering within the precincts of the university,^ and to 
deal with them under the Vagrancy Act of 1824.^ 

The civil jurisdiction of the court still exists. In 1886^ in 
the case of Ginnett v. Whittingham ® a claim by the chancellor 
to withdraw an action for libels published in London by a mem- 
ber of ‘che university was allowed, though the court considered 
the privilege was inconvenient and oppressiv/^^ And this seems 
to have been the view of the superior courts since the eighteenth 
century. As Lord Coleridge, C.J., explained, the courts have for 
this reason placed “ certain no doubt expedient, but at the same 
time somewhat arbitrary limitations upon it.” ® Th&s it is 
•probable that the wide words of the charter, though they might 
be construed to give an equitable jurisdiction, though other 
franchise courts acquired this jurisdiction, and though the assump- 
tion of such jurisdiction has occasionally been allowed, would 
not be construed to give this jurisdiction at the present day.® 

^Rashdall ii Pt. II, 787-789. 

'*§§ 2, 3 ot the chiirtcr, Reg. Privil. 54-55. » Above 137. 

-* 6 George IV. c. 97 § 3. * ® 5 George IV. c. 83. 

*16 Q. 13 . D. 761. ^Atp. 770, *Ibid, , 

• The decisions as to the power of the court to administer an equitable juris- 
diction are somewhat conflicting, but on the whole adverse to the claim of the 
chancellor’s court to assume (as the courts of counties Palatine, above in, 116, i^, 
and the Stannaries, above 157-158, assumed) a jurisdiction in equity ; the only case 
in Which the claim seems clearly to be adgiitted is Alderidge v. Stratford (1714) Viner 
Ab. xxii II pi. 13; and it would seem from the Chancellor of Oxford v. Taylor 
(1841) I Q.B. at pp. 964-965 that in this case an injunction to the university court 
was first granted, and th|it the case was afterwards remitte^by the Lord Chancellor 
to the university court — possibly because, on further consideration the Lord Chan- 
cellor considered that the university court could do complete justice ; it was not 
allowed in Prat v. Taylor (1674^ i Ch. Cas. 237 ; Draper v. Crowther ^683) a 
Ventr. 362 ; Stephen v. Berry (x68j) i Vern. 212 ; the reason for refusing to allow 
the claim seems to have been that tne court of the university had no pcrver to give 
effective equitable relief; but, as Lord Coleridge, C.J., pointed out in Ginnett v. 
Whittingham (1886) 16 Q.B.D. at p. 770, the words of the non-intromittent clause of 
the university charter, which, " after speaking of the common law judges, go on to 
sa3r, < seu alii justiciarii vel judices quicumque,’ ” prima facie exclude the equitable 
jurisdiction of the court of Chancery ; and, as we have seen, the analogies of the 
counties Palatine and the Stanniries are in favour of the university ; but dicta in 
Ginnett v. Whittingham makes it almost certain that the courts would now follow 
the cases cited which deny the university an equitable jurisdiction. 
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Similarly it has been held that the privilege only applies to 
residents in the university, and to members of the university 
who*are defendants^ — “a bold stretch of judicial authority in 
the face of the words of the charter that the university shall 
Jiave conusance when any of its members shall be one of the 
parties.** ^ * 

Modern statutes have altered both the procedure of the court 
and the arrangements for hearing appeals from it. In 1854 the 
procedure of the common law was substituted for th^t of the 
civil law;^ and in 1862 the vice-chancellor, with the approval 
of three of the judges, was empowered to make rules of pro- 
cedure.^ By the Judicature Act of 1884,'* for the assent of the 
thibe judges, the assent of the Rule Committee of the Supreme 
Court is substituted; and in 1892 and 1907 new rules of pro- 
cedure were made.^' The system of appeals to Congregation, 
and from Congregation to Convocation, was exercised in practice 
by Delegates appointed from both Houses.^ The last appeal so 
heard was in 1844 » the entering of an appeal in 1894 
the signal for the abolition of the old system.® By Order in 
Council^ of that year, issued by virtue of the Judicature Act of 
1874-1875 ^ and the Statute Law Revision Act 1883/® an appeal 
was given instead to a Divisional Court. As Dr. RashdalT 
points out, it is perhaps doubtful whether this new right of 
appeal applies either to the criminal or to the spiritual jurisdic- 
tion of the court.^^ But the latter jurisdiction is obsolete ; and 
to the former, if it exists, the provisions of the Criminal Appeal 
Act of 1907 would presumably apply.’^ 

The later history of the other courts held by the university 
can be briefly related. ^ The court of the Steward still exists. It 
was apparently an active court in Elizabeth*s reign ; but. only two 
indictments were heard in it in James I.*s and two in Charles I.*s 
rgigns. Thus, when Blackstone wrote, it had not been used for 
more than a century, and it has never be(?n used since. The 
court of the university coroner Still exists,^^ and there are two 
university coroners who hold inquisitions on unexplained deaths 
of members of the^*university. Two clerks of •the market are still 
appointed, but they hold practically honorary offices. 

^ Hayfs V. Long (1766) 2 Wils, 310. • 

^Ginnett v. Whittingham (1886) 16 Q.B.D. at p. 771 per Lord Coleridge, C.J. 

» 17, 18 Victoria c. 81 § 45. *25, 26 Victoria c. 26 § 12. 

*47, 48 Victoria c. 61 § 24.I * J. Williams, Law of the Universities 94. 

^ Rashdall, ii Pt. II. 437. * Ibid 789. 

® 38, 39 Victoria c. 77 § 15. “ 461 Victoria c. 49. 

Rashdall ii Pt. II. 790. 7 Edward VII. c. 23. 

^®B1. Comm, iv 276. ” J. Williams, op. cit. 96 

Ibid 95 n. y. 
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Cambridge. 

Just ^ as the foundation at Oxford of a Studium Generale in 
1167 was probably due to a migration from the univer^ty of 
Paris, so the foundation of a Studium Generale at Cambridge was 
probably due to the migration from Oxford in 1209.^ The deio 
velopment of the two universities was, as Dr. kashdall has 
pointed out, very similar ; ^ and the manner of the development 
of their franchise jurisdictions was almost identical — though, as 
we shall see, the Cambridge were less extensive than the Oxford 
franchises. At Cambridge as at Oxford kings and popes com- 
bined to favour the university. From the thirteenth century on- 
wards kings granted many privileges, jurisdictional and otherwise, 
to its members ; ^ collisions with the town increased these plivi- 
leges ; ^ and charters of Richard II.’s,^ and Henry IV., V., and 
VI.*s® reigns confirmed and extended them. Finally a compre- 
hensive charter was granted to the university by Elizabeth in 
1561 and it and all preceding grants wefe coi\firmed by the 
same statute of 1571 as that by which the privileges of Oxford 
were confirmed.® Similarly in 1432 the chancellor of Cambridge 
got, not without the help of a forged bull, the same exemption 
from episcopal and archiepiscopal control as Oxford had pre- 
viously acquired.'^ 

The chancellor’s court at Cambridge had a jurisdiction similar 
to that which the chancellor’s court at Oxford enjoyed. It could 
hear all personal actions, and could try all criminal cases, felony, 
and mayhem excepted, if one of the parties was a niember of the 
university. , But, unlike the Oxford court, its jurisdiction was 
limited to cases arising in the town and suburbs of Cambridge.^® 
Though its procedure was that of the* canon, and, after the 
Reformation, of the civil law, it was the rule that c^ses should be 
tried as informally as possible ; and advocates were not allowed.^^ 

« 

> Above 166; Rashdall ii Pt. II. 545-547. Ibid 547. 

A printed collection ^('ill be foun^, in G. Dyer, Privileges of the University of 
Cambridge ; for a short summary see Rashdall ii Pt. II. 547-550. 

^ R.P. iii io6-iog, 5 Richard II. nos. 45-60. 

» Dyer, i 82-84 (5 Richard II.) ; ibid 86-88 (7 Richard 41.). 

“The charter of g* Henry VI., printed R.P. v 425-433 comprises a charter of 
Henry IV. which confirms previous charters, and also charters of Henry V. *8 reigns; 
see Shadwell, Enactments in PaAiament i 26. ^ 

' Dyer, i 113-131. 8 13 Elizabeth c. 2g. 

“ Rashdall, ii Pt. II. 550 — “ A 8ull was forged, purporting to emanal’<e from Pope 
Honorius I. in the year 624. In this audacious document the Pope is made to assert 
that he had himself studied at Cambridge, and to confer upon the university the 
privilege of exemption from all episcopal and archiepiscopal authority.*’ 

Charter of Elizabeth, Dyer, i 117. 

J. Williams, Law of the Universities g6-g7 ; perhaps a wise rule as the canon- 
ist William of Drogheda (belo^ 582) explains how a “ cautus advocatus potest 
formare tres acciones ex una injuria sicut ego feci in causa scolaris mei in causa versus 
maiorem Oxonise coram universitate Oxonie,” Maitland, E.H.R. xii 652-653. 
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CAMBRIDGE 

'There are fherefore no special proctors licensed to plead before 
the courT: as at Oxford.^ Arrangements for the hearing of cases 
and for appeals were also different If one of the litigants was 
not in statu pupillari the judges of the court were the chancellor 
^r the vice-chancellor : if both the litigants were in statu pupillari 
the chancell(A*, vice-chancellor or the chancellor’s commissary 
were the judges. Appeals lay from the commissary to the 
chancellor or vice-chancellor, and from the chancellor or vice- 
chancellor to the Senate. There was no further appeal.^ 

The other courts belonging to the university were firstly the 
court of'the Steward,^ secondly the court of the clerk of the 
market, and thirdly a court for Stourbridge fair. Firstly, 
Eliiabeth*s charter of 1561, had given to the Steward of Cam- 
bridge University a jurisdiction over treasons and felonies com- 
mitted by members of the university similar to that possessed by 
Oxford University ; ^ but I can find no evidence that such k court 
was ever hel^. Secondly, since the university had the right 
to enforce the assizes of bread and ale, and of weights and 
measures it necessarily had the power to appoint officials to act 
as clerk^of the market^ Thirdly, the right to hold a court for 
Stourbridge fair was (amongst other rights) confirmed in the 
most ample terms by a charter of 1 589.** 

The later history of the Cambridge courts has been different 
from the later history of the Oxford courts. 

In the middle of the last century serious disputes broke out 
between the university and the town as to the legal warrant for 
some of their privileges, as to their mode of exercise^ and *as to 
the expediency of their continuance.’^ Attempts to arrive it a 
settlement failed ; ** and eventually the dispute was submitted to 
the arbitratiop of Mr. Justice Paterson.® After a lengthy hear- 
ing,^® he published an award which very considerably restricted 
ti\f jurisdictional privileges of the university ; and statutory force 
was given to it by the Cambridge Award Act 1856.^® The uni- 
versity abandoned firstly its rights? to claim conusance in civil and 
criminal proceedings in all cases in which a non-member of the 
• <• , 

^ Above i6g n. 2. 

^HSIsbury, Laws of England ix 150 ; J. Willilms. op. cit. 97. 

^Cambridge had possessed a Steward from about 1418, C. H. Cooper, the 
Earlier Hig^ Stewards of the University of CiAnbridge, Camb. Ant. Soc. Publica- 
tions i 273. 

* Dyer, i 126-127. 

‘‘Ibid 122-124 ; cf. Shadwell, Enactments in Parliament iii 227 n. 3. 

® C. H. Cooper, Annals of Cambridge ii 468-475. 

^ Ibid V 43-63. * Ibid 148-156 1 ® Ibid 182-183. 

Ibid 185-191. Ibid 192-201. * 

... ^9* 20 Victoria c. xvii, printed with a commentary in Enactments in Parliament 

ni 221-241. 
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university was a party to the proceedings ; ^ secondly,' the powers * 
which i^ claimed in respect of the licensing of ale houses, which 
were perhaps regarded as incident to the right to enforce the 
assize of beer ; * thirdly, its powers with respect to weights and 
measures, except the right to appoint an inspector ; ® and fourthly 
its powers in respect to fairs and markets.^ As a**result of the 
Act the chancellor*s court has fallen into abeyance.® The 
Act did not take away from the university the power to search 
for, and to imprison or banish from the town “women bawds, 
vagabonds and other suspected persons,” which had been con- 
ferred upon it by the charter and statute of Elizabetlf s reign.® 
But, in consequence of the proceedings taken against the vice- 
chancellor for the imprisonment of Daisy Hopkins/ it twas 
thought desirable to repeal this clause of the chirter, and, in lieu 
thereof, to give to the university the same powers of dealing with 
such persons as those which the Act of 1825 conferred upon 
Oxford.® The effect is to make it necessary for ,the chancellor 
or vice-chancellor to exercise this jurisdiction in accordance with 
the ordinary rules of procedure ; and to make it impossible for 
him to proceed as he might have done before, on unsYorn evi- 
dence not given in open court. 


III. The Feudal and Manorial Courts 

We have seen that in the twelfth century a lord gua lord had 
the right to hold a court for his tenants.® In spite of the attempt 
made in Magna Carta to preserve some part of th*e jurisdiction 
of these courts,^® they became in the course of the thirteenth 
century of gradually less importance. This was due chiefly to 
three causes. 

(i) The feudal principle would have led to a series of courts 
one above the other ; and the higher courts would have been ^|ie 
courts of provinces. This happened on the Continent ; and we 
can see from the Petition of the Barons (1258) that in England a 
series of these courts one above the other was common. We 
can see also that Jarge landowners sometimrs held one court for 

^§18; for some account pf the law relating to claims of conusance see 
J. Williams, op. cit. 97-zoo. 

* § 8 and note thereto. ^ ® §§ i3i 

^ Halsbury, Laws of England ix 150. ^ Dyer, i ?24-X25. 

7 R. V. Vice-Chancellor of Cambridge (1891) 8 T.L R. 151 ; and cf. R. v. Elsdon, 
cited J. Williams, op cit. 135. 

® 57 i 5 ^ Victoria c. lx, printed in Enactments in Parliament iv Z94-Z96. 

• Above 25-26. 1® Above 58-59. 

u Stubbs, Sel. Ch. 386, 387^ (§ 29) ; the complaint is that when the capitalis 
dominus" has made default, the ** superior capitalis dominus ** craves his court and 
has it; and if he makes default the alter superior dominus craves his court and 
has it—** et sic de singulis capitalibus dominis quotquot fuerint superiores.** 
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their exte'nded possessions. The Abbot of Ramsey kept a court 
for his* larger freehold tenants at Broughton ; ^ and ^e suitors 
cante from Lincolnshire, Norfolk, Suffolk, Bedfordshire, Hertford- 
shire, and Northamptonshire. The Abbot of Gloucester adopted 
a similar system.'** The Bishop of Ely had a council for which, 
as we hav& seen, cases of difficulty were reserved.® But the 
dominions of the greater landowners were scattered. Great 
feudal courts for a large dominion were made infrequent, and in 
the long run impossible by considerations of time and space. 
The same causes which made the lesser franchises the most 
commo^, operated to make the feudal courts the courts of small 
districts. At the same time to the men of that age feudal juris- 
diction was the natural jurisdiction. “ It is not very rare,” says 
Maitland, “ to find the lord of a manor owing suit to a court 
many miles away.” * But it is clear that under these circum- 
stances suit of court was a serious burden. We are not, there- 
fore, surprised torfind that, in the thirteenth century liability to 
suit was a pressing question. There seems to have been two 
views held upon the matter. According to the first, which is 
supported by Bracton, suit could not be claimed in the absence of 
express stipulation, unless the business of the court in some way 
concerned the king. According to the second, all tenants, be- 
cause they were tenants, owed suit to their lord's court.® The 
first theory was that adopted by the provisions of Westminster ^ 
and the Statute of Marlborough (1267).® The tenant must be 
specially bound to do suit, or his ancestors must have done the 
suit within the last thirty-nine years ; otherwise thp suit* could 
not be claimed. On a division of the property the liability to 
suit was not increased#; and if part of the land held by service of 
the suit camp to the lord the liability disappeared.^ The statute 
thus made it definitely impossible to create great feudal courts ; 


• 1 Select Pleas in Manorial Courts (S.S.) xlv. Ibid xlv, xlvi. 

3 The Court Baron (S.S.) in ; above 26. 0 

* For instances oi very numerous courts held by one lord for his domains see 

Webb, The Manor and the Borough 34-47 ; it would seem that though one lord 
might hold many court.s, they were disparate and independent ; they can hardly be 
called, as Webb calls tiAm, a ** hierarchy.” • 

Select Pleas in Manorial Courts (S.S.) xliv. 

® ^J^id xlviii- 1 ; Bracton, ff. 35, 35 b : “ Sunt pnim servitia et consuetudines quae 
pertinent ad dominum foedi, et consuetudines et servitia, qu£e pertinent ad re gem, 
sicut sectae ad justiciam faciendam per breve dp recto, et ad pacem, sicut de latrone 
judicando,%t pro aforciamento curiae in praedictis. . . . Item sunt quaedam servitia 
quae pertinent ad dominum capitalem . . . et de quibus oportet quod hat mentio in 
scriptura et alioquin peti non poterunt ut si dicatur faciendo sectam ad curiam 
domini sui.” 

^ Stubbs, Sel. Ch. 401 (§ 1). 

^52 Henry III. c. 9; Coke, Second Instit. li(6; appropriate writs " contra for- 
man feoffamenti,” and, on a division of the property, ** de contributione facienda ” 
were provided. 

* Y.B. XI, 12 Ed. III. (R.S.) 194 per Scharshulle, J. 

VOL. 1^12 
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and because it had this effect it was deservedly popular. ^ For 
twenty ycrars past,” said Bereford, CJ.,^ in 1310, ‘‘There has 
not come to England so good a law for poor people ; ” and 'the 
reason for this view is obvious. It put a stop to a form of 
oppression which, if the other solution had been adopted, lords < 
would have been tempted to exert ; for, as Bereforcf points out 
in the same case, but for the statute, “ a bad rascal of a bailiff or 
hayward by duress might cause a poor man to do suit, and 
thereby he would remain charged for all time through this false 
possession.” ^ 

(ii) Such courts were not in fact needed. The growth of the 
jurisdiction of the king’s court had the same effect upon the 
feudal courts as it had upon the communal courts. The king^s 
court had assumed jurisdiction over all the more serious crimes, 
over all^ disturbances of seisin, over ownership of freehold land if 
the tenant put himself upon the Grand Assize. Magna Carta 
might ordain “that the writ praecipe shall ilCt isswe so that a 
man shall loose his court ; ” ^ but the growth of writs of entry 
furnished new remedies which fell exclusively within the juris- 
diction of the king’s court.^ In later times the tenant t^v writs 
of accedas ad curiam or recordari facias^ and the demandant by 
writs of toU and pone could bring the matter before the same 
tribunal ; ® and even the mere insertion of the words “ quia 
dominus remisit curiam,” whether or not such waiver had been 
made, would enable the action to be begun directly in the king’s 
court.® By the end of the thirteenth century these frudal courts 
had, become unprofitable.^ In fact they were so useless that 
lords were often obliged to make use of the procedure of the 
king’s court to force their tenants to perform their services. 
This was due partly to the efficiency and power .of the royal 
courts, partly to direct legislation. The statute of Marlborough 
protected freeholders from being distrained to answer for their 
services without the king’s writ® It also protected them from 

1 Y.B. 3, 4 Ed. II. (S.S.) 162 ; and cf. Introd. xxx, xxxi. 

^ Ibid 161 ; and ct Art. 135 of the Articles of the Eyje of Kent of 1^13-1314 
directed against illegal distress to compel persons to appear before the courts of 
lords, Eyre of Kent (S.S.) i. 45 ; Y.B. 8 Ed. II. (S.S.) 20. 

* § 34 ; above 58. ' 

* Writs of entry “ in the post,” and writs of cosinage, vol. iii c. i § i. 

'^For these writs see App. VII., VIII., IX. ; the writs of accedas ad ^uriatn and 
recordari facias were writs of false judgment, above 73 n. 7 ; below 200-201 ; the 
writ of tolt directed the case to be transferred from the court Baron to the county 
court, and the writ of pone directed it to be transferred to the court of Common Pleas ; 
in real actions the defendant is generally called the tenant, and the plaintiff the 
demandant. . 

* F.N.B. 3 ; App. V. c. 0 ’ Above 58-59. 

^ 52 Henry III. c. 22 ; later attempts by ** Lords and Ladies ” to compel persons 
to answer for their freeholds before their councils were put down by statute, 15 
Richard 11 . c. 12; z6 Richard II. c. 2. 
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being j:ompelled to serve as jurors against their wills ; ^ and 
therefore the lord could only use the older methods gf proof — 
com*purgation or battle — unless both parties consented to a trial 
by jury. It also prevented the lord from making his court a 
• court of errpr by asserting that jurisdiction in error was a matter 
exclusively for the king's court.^ The Statute of Gloucester in 
course of time restricted the feudal courts, as it restricted the 
communal courts, to be courts for very small matters.^ 

(iii) Feudalism has, as I have said, its two sides — its pro- 
perty sj^de and its jurisdictional side. To use modern terms, it 
has affinities both with the law of real property and with con- 
stitutional law. But the king's court had, on the one hand, 
difiwn from the lord the greater part of his jurisdiction ; and, on 
the other hand, this same court, administering law common to 
the whole country, had spread over the whole countrji feudal 
conceptions of property in land. The English state is therefore 
less feudal, hut th^^English land law is more feudal than that of 
any other country in Europe. Hence we find that all the inci- 
dents of feudalism were regarded in a commercial spirit — they 
were Iqpked upon as property. The military duties involved in 
tenure by knight service became obsolete.^ The tenure was 
valued for the profitable incidents of wardship and marriage. 
The right of free alienation given by the statute of Quia Emptores, 
the earliest legislation as to mortmain, the law of succession to 
real property, all point to this conclusion.^ Under these circum- 
stances the jurisdiction involved in feudalism gradually declined. 
It became merely appendant to land owning — a survival from the 
days when feudalism was more than merely an element in our 
real property law.^ It is this development which has given rise 
to the manoaial jurisdiction of later law. 

We have seen that in the twelfth century the manor meant 
attract of land cultivated as an agricultural whole, and “ organized 
under aristocratic administration." We have seen that manors 
at first varied infinitely in size ; but that the typical manor tended 
to become a unit consisting of demesne lands, and of lands let 
to free and to villfln tenants who had certaid rights of common 
in th^waste.*^ When Bracton wrote, tjpie term “ manor" was still 

» 

*52 Htfnry III. c. 22 ; Kitchen, Courts (Ed, 1653) 178, 225 ; P. and M. i 581. 

^ 52 Henry III. c. 19 ; Coke, Second Instit. 138 ; cf. Petition of the Barons 
(Sel. Ch. 386-387) § 29. 

Edward I. c. 8 ; above 72-73. 

^ Vol. iii c. I § 3 ; cp. P. and M. i 256. 

^Vol. ii Bk. iii c. 4, 

• See on this subject “ The decay of feudal property in France and England.” 
Maine, Early Law and Custom, chap. x. 

^ Above 28-30. 
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an elastic term which signified many different kinds of holding ; ^ 
but, in th^: course of the thirteenth and fourteenth centuries, it 
came to mean more than this. It came not only to denote a 
certain tract of land held in a certain way but also to connote 
jurisdiction. It is probable that the manor gained this connota- 
tion by borrowing from the feudal principle. This is* the theory 
suggested by Maitland. He says that the “feudal principle was 
the rule of law, but that it had to work under such and so many 
limitations, some of law and some of fact, that the actual result 
was not very different from that which would have been produced 
by the manorial principle ; so much so that in the course ^Df time 
it became possible to regard a private court (when not created 
by real or supposed grant from the crown) as never existing save 
as part of a manor.” 

The^ process by which the term manor came to connote juris- 
diction was exceedingly gradual. It would appear that even in 
Coke’s day a manor was regarded as primarily a tj;act of land. 
He tells us that in the thirty-first year of Edward l.’s reign the 
king brought a Quo Warranto against the Lady of S. to know 
by what warrant she claimed to hold the manor of C., and that 
this was the first Quo Warranto that was brought for‘iands.“ 
In later law no doubt a Quo Warranto only lay to recover some 
usurped jurisdiction or franchise. But the law on that point was 
hardly settled in this way in Edward I.*s reign ^ — though it was 
coming to be so settled in Edward II.’s reign ; * and in fact it was 


sciendum quod manerium poterit esse per se ex pluribus, xdificiis coad- 
juvati|m, sive vUlis et hamlettis adjacentibus. Poterit etiam esse manerium et per 
se et cum pluribus villis et cum pluribus hamlettis adjacentibus, quorum nullum dici 
poterit manerium per se, sed villse sivi hameletta ; poterit etiam esse per se manerium 
capitale, et plura continere sub se maneria non capit^ia, et plures villas et plures 
hamlettas, quasi sub uno capite et dominio uno,” Bracton f. 212 ; it is clear, how> 
ever, from the Eyre of Kent (S.S.) iii 31-32 that the judges had th%n begun to dis- 
tinguish between a demand for certain acres of land and a demand for a manor ; and 
the reason for drawing the distinction is given by Hereford, C.J., in Y.B. 4 £d. II. 
(S.S.) 120, ** I believe,” he said, ** that they say that they hold by the third part of®a 
manor, so that if there was >lraste or oth^ proiit they might enjoy their share of the 
profit; for if they hold by bovates they will not have this advantage.” 

^ Select pleas in Manorial Courts xli ; L.Q.R. v. 127- 130 ; to the last writs were 
directed to the lord qua^ lord of the land held by the te^nt, not qua lord of the 
manor, and the manor is not mentioned in such writs ; anf 'for many centuries the 
lands were described by reference, not to the manor, but to the vill in which they 
are situate, Y.BB. 6 Ed. II. (S.S.) 169 per Hedon arg, ; 8 Ed. II. 3, 5, Tt*, Stork 
V. Fox (1605) Cro. Jac. 120; cp. General Estates Co. v. Beaver [1914] 3 K.B. at 
p. 936 per Phillimore, L.J. •' ^ 

® Second Instit. 495 ; cf. Hill v. Grange (1556) Plowden at p. 168 — “ a manor 
is compounded of several things and may contain land, meadow, pasture, wood, and 
rent, and divers other things, all of which are contained in the gross name.” 

* Bracton says a Quo Warranto lies to enable the heir to recover land retained 
in spite of a verdict in novel disseisin against his ancestor : the writ, he says, *' in 
parte capit naturam mortis antec^soris et in parte novae disseysinae,” ff, 284 b, 285 ; 
below 181 n. i. 

^Eyre of Kent (S.S.) iii 173 per Staunton, J., who considered that a Quo 
Warranto was the proper writ to assert a claim to a franchise, and an assize to assert 
a claim to freehold. * » . 
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very far from being the first Quo Warranto ever brought for 
lands.^ Coke’s statement, however, and other cajes of the 
seventeenth century on the question whether a Quo Warranto 
lay of a court Baron, or a manor, show that even then the law 
> was not quite clear how far a manor was merely property, how 
far it cannoted jurisdiction.^ But that it was coming to connote 
something more than land in the early years of the fourteenth 
century is clear from a Year Book of Edward II.’s reign. In 
1314 it was said that the tenure of a mere tract of land gave a 
right |o the land and nothing more, while the tenure of a 
manor gave rise also to “ the profits of lordship and other 
appendancies.** ® It was inevitable that in that age jurisdiction 
snould be regarded as perhaps the most natural of all these 
appendancies. 

In the earliest records of manorial courts we find onq court — 
the court Baron — which freeholders and villeins alike attend.*^ 
But the diffftrenc A* between the freehold and villein tenants grew 
with time ; and those differences survived when the villein of the 
thirteenth and fourteenth centuries became the copyholder of the 
later fifteenth and sixteenth centuries. The freeholder could 
easily get his case tried in the king’s court. He could not be 
made to serve on a jury in the manorial court. He need not 
submit his case to the decision of a manorial jury.^ He some- 
times refused to be bound by bye-laws made by the court. All 
the suitors of the court were his judges, whereas the lord’s steward 
was the judge of the copyhold tenants.^ All these causes Jended 

^Bracton’s Note Book, cases 241, 268, 422, 750, 840,862, 930, 1066, iiii* iiig, 
1224, 1274, 1275, 1288, begun by the crown; cases 35, 95, 219, 501, 1013, 1014, 
1108, 1136, 1141, 1175 ii8i/bi 296, 1358, 1390, 1512, 1846, begun by a subject. 

‘-‘The King V. Stanton (1607) 2 Cro. 259, 260, “It was moved whether a Quo 
Warranto did He of a court Baron ; for it is incident to the manor, and is not any 
liberty which the king can have distinct from the manor ; and being of common 
nght, the king cannot have a Quo Warranto thereof; and of that opinion was 
Fleming, C.J. Fenner doubted thereof: but Yelverton, Williams, and Coke held 
that a Quo Warranto well lies; for it is a matter of* right to hold courts and to 
administer justice;” the contrary opinioA was intimated in the King v. Hulston 
(^725) r Btra. 621 ; there was a similar disagreement as to whether a mandamus 
lay against the steward of a court Baron, sec the King v. Churchwardens of Kings- 
clere (1671) 2 Lev. iSS^Stamp’s Case (1667) i Sid. 40; ^he King v. Street (1723) 
S Mod. g8. 

8 Ed. II. (S.S.) 121 per Bereford, C.J^; above 180 n. i. 

*P. and M. i 581 ; cp. Durham Halmote Rolls (Surt. Soc.) i xx, xxi; Webb, 
The Manor and the Borough 12, 13 ; the style lof the court is “ Curia Baronis E.C. 
Militis manerii sui praedicti tenta tali die etc. coram A.B. Seneschallo ibidem.” 

^Thus it is said in the Doctor and Student, f. 14, that, though as a rule in 
courts of record the trial is by jury, “ In other courts that be not of record, as in the 
county, court baron, hundred, and such other like, they shall be tried by the oath of 
the parties, and not otherwise, unless the parties assent that it shall be tried by the 
homage.” • 

® P. and M. i 612-617. 

’ Coke, Fourth Instit. 268 ; First Instit. 58 a ; cp. Armyn v. Appletoft (1621) Cro. 
Jac. 582. 
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to make the court of the freeholder look different from 'the court 
of the cowholder. Littleton, however, does not state that there 
are two courts in a manor. But in the sixteenth century*the 
lawyers were beginning to analyse the conception of a manor and 
the nature of its courts ; ^ and so Coke in his commentary on ^ 
Littleton- says that the manor court is “of two ifatures; the 
first is by the common law, and is called a court Baron, as some 
have said, for that it is the freeholders’ or freemen’s court . . . 
and of that court the freeholders being suitors be judges. . . . 
The second is a customary court, and that doth concern copy- 
holders, and therein the Lord or his Steward is the ^udge.” 
From the statement that the court is of “ two natures ” it is an 
easy step to take to say that there are two courts in a manor-va 
court Baron and a court customary.^ But in the books which 
deal with the holding of the manorial court the distinction is by 
no means clearly drawn. Blackstone, though he says that they 
are “in their nature distinct,” admits that thay “aje frequently 
confounded together.”^ And in the world of fact, as distinct 
from the world of legal theory, not only were the court Baron 
and the court customary “ frequently confounded together,” but 
even such disparate courts as these manorial courts and the 
franchise courts of the hundred and the leet.*'’ 

We can thus see how the notion sprung up that there are two 
courts in a manor. It is more difficult to understand how the 
rule sprang up that there can be no manor unless there are at 
least two freeholders.^ If we admit that any freeholders are 
necessary to constitute a manor we can see why the number two 
is fixed upon. The suitors are the judges ; and no man can be 
judge in his own case.’^ The difficult question to determine is 
why any freeholders were needed ; for, in the thirteenth century 
there were manors consisting only of villein tenements.® It is 
indeed admitted that a lord may have only copyhold tenants, and 

t 

^ Vol. iv c. I. • 

® First Instit. 58 a; Use of the Law (a tract erroneously attributed to Bacon, 
but probably of Bacon’s time) mentions only one court, Bacon’s Works vii 485. 

•‘‘Coke so states it in Melwich v. Luter 4 Co, Rep. 26 \k> 

* Comm, iii 33. 

*'’“In the model roll . . . tl\|e leet entries appear under the general heading 
* Entres del Courte Baron,’ the only thing which marks them off from tne other 
entries being that they are collected together at the end, and are preceded by an in- 
conspicuous sub-heading ‘ xii pro rege,’ together with twelve sets of initials and the 
abbreviation ‘Jur.,’” Hearnshaw, Leet Jurisdiction in England 35; sec also Y.B. 
3, 4 Ed. II. (S.S.) xxxii ; The Eyre of Kent (S.S.) i 107. 

^ Cases cited from Broke’s Abridgement in Select Pleas in Manorial Courts Ixi ; 
in Bradshaw v. Lawson (1791) 4 T.R. 443 it was said that the rule as to two free 
suitors was so well settled that no tases need be cited to support it. 

’Y.B, II, 12 Ed. III. (R.S.) 302/^r Trewith arg,; Kitchen Courts 7. 

® See Select Pleas in Manorial Courts Ixii-lxiv for a clear statement of the 
difficulty ; P. and M, i 582. 
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• I 

^ that he may hold a court for them. But then he has, not a 

manor; but a customary manor. ^ How then did the notion arise 
thab there is no true manor without freehold tenants? ^ 

Possibly a reason may be found in the fact that in the manor 
the law of property and the law of jurisdiction meet. A dictum, 
unintelligiWe if we take either of these branches of law separately, 
may be the intelligible though illogical result of both taken 
together. 

Looking at the matter from the side of jurisdiction it appears 
that the manor contains within itself two kinds of jurisdiction — 
a juriscJlction over freeholders and a jurisdiction over copyholders. 
It might well be thought that jurisdiction over the freeholder 
wjs a kind of “ liberty,” which must exist by prescription in the 
absence of express grant ; ^ while jurisdiction over copyholders 
was merely an incident to the property absolutely necessary to 
its management. It would follow that a manor having as fncident 
to it a jurisdictioi^.over freeholders could not be created by a 
private person. Looking at the matter from the side of property 
a similar conclusion is reached. The freeholder s interest must 
have been created before Quia Emptores. That statute put an 
end t(f subinfeudation whenever an estate in fee simple was 
created If a man alienates freehold after that statute for an 
estate in fee simple he does not get tenants. His alienees hold, 
not of him, but of his lord. It is clear therefore that a man 
cannot create by his own act a manor which contains both free- 
hold and copyhold tenants of the manor,® 

But the*freeholders were as the suitors of the court BarOn the 
most important class of the manor. If it comes to*be said •that 
a man cannot create ji manor with such a court, either because 
he cannot create jurisdiction over freehold tenants, or because he 
cannot creat*e freehold tenants holding of himself, it will not be 
long before it is said that a manor is not a manor without freehold 

t 

^ 4 Co. Rep. 26 b, Although the lord by his own act cannot make of one and 
the same manor at the common law sundry manors consisting upon demesnes and 
freeholds, yet he may by his own act . . . make a customary manor consisting upon 
copyholders only, as the purposes aforesaid. Whentthe lord grants over the 
inheritance of his copyholds to another, the grantee may hold such court for the 
copyhdd tenants only, as his grantor might;” cjp. Sir Henry Nevil’s Case (1613) 
II Co. Kep. 17 a; Lemon v. Hlackwell (1680), Skin. 191. 

^ The King V. Stanton, above 181 n. 2. • 

»Melvlrich v. Luter (1588) 4 Co. Rep. 26 b ; Sir Moyle Finch’s Case (1607) 6 Co. 
Rep. at p. 64 a; as Kenyon, C.J., said in Glover v. Lane (1789) 3 T.R. 445, “to 
constitute a manor it is necessary not only that there should be two freeholders 
within the manor, but two freeholders holding of the manor subject to escheats'' 
It is pointed out in Sir Moyle Finch’s case at f. 64 a, that if there be a partition of 
the manor by act of law, e g. where two parcener^ inherit, each may have a manor ; 
cp. Marshe and Smith’s case (1585) i Leo. 26 ; and Scriven, Copyholds (Ed. 1846) 
7; Y.B. 8 Ed. II. (S.S.) xxviii-xxx. 
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tenants. Their presence thus becomes in later times the test 
of the existence of the manor. The lord may, it i§ true, 
aliene thl^ seigniory of the copyholds ; but then he will create 
merely a customary manor. The same convenient term will 
easily be applied to the case where all the freeholds have , 
escheated. The lawyers begin to speculate as to the nature of 
the manor. It must be “constituted by continuance of time.” ^ 
It can neither be created nor divided at the present day.^ 

There is in fact a substantial justification for the conclusion 
so reached. It is the presence of the freeholder — placed above 
mere manorial custom by the common law — which has ^sharply 
divided the inhabitants of the manor into two classes. The most 
important of these classes cannot be created by a private perscvi. 
When in the sixteenth century the lawyers began to analyse the 
nature of the manor and its courts,® they naturally began to 
doubt whether a manor could be considered to be a manor with- 
out its most important members. The comiaon law has in fact 
created the peculiar status of the freeholder with reference both 
to property and to jurisdiction. In creating that status it has 
made a general feudal jurisdiction impossible. But it has created 
manorial jurisdiction. It has tied down feudal jurisdiction to the 
tract of land called a manor. It may then be said that, historic- 
ally, the freeholder is the essence, because he is the cause of the 
peculiar manorial jurisdiction of later law. The result may seem 
illogical ; but a body of law, formed at the meeting place of the 
law of jurisdiction and the law of property, is likely to seem 
illogical if it/is approached from one only of these points of view. 

The business of the manorial court was petty but varied, 
more especially when, to the ordinary business of the court Baron 
and court customary, there was added the business of a hundred 
court and a court leet. In the court Baron all kinds of personal 
actions (where the cause of action did not exceed 40s. in value^) 
could be tried. On the court rolls we find actions for breach of 
contract, trespass, libel, slander,* assault ; and, on the thirteenth 
and fourteenth century rolls, actions for wrongs for which the 
king’s court had not yet provided a remedy.* If the lord 
possessed the right to hold a hundred court its jurisdiction was 
very similar.*"' But in t><^o respects there was a diffefence. 
(i) In theory it was only in^the court Baron that cases begun 

* Hill V. Grange (1557) Plowden at p. 169. 

3 Morris and Smith v. Paget (1585) i Cro. 38 ; Lemon v. Blackwell (1680) Skin. 

191. 

* Vol. iv Bk. iv Pt. I. c. I. • 

4 Vol. ii Bk. iii c. 4; and set the court Baron (S.S.) 116-118; L.Q.R, xviii 
264-267. 

“Above 134; cf. Bl. Comm, iii 34-35. 
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by writ of fight for the recovery of freehold land held of the lord 
of the manor could be tried. ^ But we have seen that in practice 
these* actions were usually begun in the royal courts if and, if 
begun in the court Baron, they could easily be removed to those 
gourts.* (ii) Till the end of the fifteenth century, all actions 
connected wfth copyhold tenements could only be heard by the 
court customary.® Even after the courts of common law and 
the court of Chancery, and, in the sixteenth and early seventeenth 
centuries the courts of Requests and Star Chamber, had begun 
to protect the copyholder,'^ the court still continued to do a 
certain amount of litigious business connected with copyhold ; 
and all conveyances of such copyholds must be made by 
surrender and admittance in the customary court. In the court 
leet, as we have seen,** a considerable amount of petty criminal 
business was done. And the court, whether sitting as a manorial 
court or as a court leet, long continued to be an administrative 
as well as a ju^iciaWtribunal. It could make byelaws both for 
the good government of the community, and for the regulation 
of the common field system of agriculture — a system which was 
common^ in the seventeenth and earlier part of the eighteenth 
centuries, and survived till the nineteenth century." 

A session of the manorial court, or franchise hundred court 
where such a franchise existed, was generally held once in three 
weeks. The court leet was held, as we have seen,** once in six 
months. Over all these courts the lord's Steward presided. 
From the end of the thirteenth century he was generally a pro- 
fessional lawyer ; and it is clear from the very technical bboks 
which were written to instruct these Stewards in tfieir dufies 
that a professional lawjier was needed.** In fact in the sixteenth 
and seventeenth centuries, and probably earlier, court keeping 
was a useful, and a not wholly unremunerative employment for 
th^ youthful barrister. Sir James Whitelocke,^® the future chief 
justice of Chester and judge of the King's Bench, began his legal 
practice by acting as the Steward of the manors of St. John's 


* Above 58; vol. iii c. I § I. ® Above 59. 

® Vol. ii Bk. iii c. 4 ; vol. iii c. i § 10. 

Mb». • 

“See Pepys Diary (Ed. Wheatley) ii 360-361, and iii 280-281 for an account of 
a litigation in a manor court in 1662-1663 as to sbmc copyholds in which Pepys was 
interested. 

“Above 135-137* 

^ Above 135, 137; and for fuller details see vol. ii Bk. iii c. 4; vol. iv Bk. iv 
Pt. I. c. I ; for the common field system see vol. ii Bk. ii Pt. II. § 3. 

* Above 136. • 

“ P. and M. i 580 ; a case is there cited in wlflch the post was offered to Sir 
J. Stonore who had been a royal justice. 

For some account of Whitelocke see vol. v Bk. iv Pt. I. c. 5. 
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College, Oxford, of which he was a meml 3 fer.^ Sir Francis^ 
North, the future chief justice of the Common Pleas alid Lord 
Keeper jlbegan his legal practice by acting as the Steward of the 
manors of his grandfather,® His brother, Roger North,® has 
explained why court keeping was so useful to young practitioner^ 
as an introduction to practice. Besides accustomKig a man to 
transact business and to deal with different kinds of men, it 
gives, he says,^ an excellent training in the actual working of 
many different branches of the law. “All the business of court 
keeping depends on the fundamental institution of our laws. 
As the crown law holds in the court leet, which is a sort of eyre, 
and as that eyre is a view of a small vill, so the ancient eyre was 
a view of a larger extent, as of a whole country or forest.® iThe 
nature and distinction of the court, and suitors, which was the 
original of trials by jury® — ^the county being drawn into small 
inquests, who in the ancient eyres attended in a body, and 
answered for all facts in the countiy. So ii}4>the franchise of the 
leet the court is informed by the suitors . . . and then the 
court judges and inflicts the penalties according to law.^ Then 
the nature of inquests and offices, the tenderness in capital cases, 
in which the suitors and court are but an inquest to certify but 
not try. And this small and despised, or rather antiquated, 
jurisdiction of the leet gives any student a handle to inform 
himself of the ancient constitution and nature of the English 
government and jurisdictions. The Copyhold Court, which is 
called the court Baron, instructs him in titles, and the way of 
examining them, through all the mutations, and fo see if they 
cohere, and to spy out defects and cure them. And also to ac- 
commodate the business for poor men,, who are governed by 
Mr. Steward. He will have the mortgaging and discharging 
mortgages ; entailing and barring entails ; settling'jointures, and 
examining feme-coverts who join to convey, all which is work- 
ing in the porch of the law, in order to be fit to enter the sacred 
temple of it. . . . The court Baron, in the genuine sense,® is the 
court of lord’s jurisdiction in his manor, and holds plea of all 
land held of the .manor, and in debt undv 40s., and may be 
held from three weeks^to three weeks, wherein the process is 
after the model of the ancient common law, and the kn( 5 wledge 

1 “ At Michaelmas 1601 the cdlledge of St. John in Oxon. bestowed on me the 
stewardship of thear lands,” Whitelocke, Liber Famelicus (C.S.) 15. 

* Lives of the Norths i 29-30. 

* For an account of Roger North see vol. vi Bk. iv Pt. I. c. 8. 

* Lives of the Norths iii 107-108. 

* For the general eyre see tekiw 265-272 ; for the forest eyre see above gSi, 99. 

•For the jury see below 3ijft ^ See above 78, 79. 

^ ^ Notice that North, who got his knowledge from practice, hardly recognizes 

the distinction between court Baron and court Customary. 
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how to conduct such a court fits a man to be a practiser even at 
the Corilmon Pleas Bar. For all which reasons, and more, it is 
most advisable to put a young man destined for the lAw upon 
court keeping, and fill him with this sort of business as much as 
giay be.” 

Roger NdttlVs description seems to tell us that in the latter 
half of the seventeenth century the manorial court, though de- 
cadent, was still a living institution.^ But in the eighteenth 
century it rapidly decayed. Personal actions, if begun there, 
were generally transferred to the courts of common law ; and so 
it declined in the same way and for the same reasons as the 
communal courts.® The leet jurisdiction, as we have seen, be- 
caniB gradually obsolete.^ The litigious business connected with 
copyholds was generally taken to the royal courts. All that 
was left to the court was copyhold conveyancing business, be- 
cause it was only in the court customary that the necessary 
formalities of surrender and admittance could take place.^ The 
manor, so says the law, cannot exist without freeholders; but 
copyhold conveyancing business is all that is left to its court — 
a court which can be held by the steward or deputy-steward 
out of tlie manor, and with no single tenant present.^ Such a 
court is truly the vanishing point both of feudal and of manorial 
jurisdiction. 


IV. I'liE New County Courts 

By the end of the fifteenth century the central counts of 
common law had definitely established their superiority ewer 
the local courts — communal, franchise, feudal, and manorial. 
Some of these local courts then had many centuries of active 
life before the*m ; but, from the fifteenth century onwards, they 
tended to grow weaker, and the forces making for a centralized 
judicial system tended to grow stronger. The new courts which 
arose in the sixteenth century, s;jch as thte Council,® the Star 
Chamber, the court of Chancery ® and the court of Requests,® 
were all ceiitralized,^ courts. It is true that the needs of poor 
suitors, upon whom this centralized judicial system pressed 


^ For some details of the courts which he held sec Lives of the Norths iii loS* 

109. 

^ Bl. Comm, iii 33-35 ; for some exceptional cases in which the court continued 
to act as a court for the collection of petty debts see Webb, The Manor and the 
Borough zig n. 

* Above 136-137. 

^ P. and M. i 578-579; it was no doubt for*this reason that the notion of a 
customary manor, above 183, was evolved. ^ 

* 57 » 58 Victoria c. 46 §§ 82-85. * Below 492-496, 502. 

’ Below 496-502. ® Below 409-4x2. • Below 412-416. 
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hardly, were supposed to be met by the establishment at the* 
beginning of the sixteenth century of the court of Re(Juests ; ^ 
that Vl^Ales had its separate judicial system ; ^ and th&t the 
Councils of Wales and the North ® provided local judicatures. 
But the court of Requests disappeared after the Great Rebellion 
the Council of the North was abolished in 1641,^ and the Council 
of Wales in 1688;® and the separate judicial system of Wales 
disappeared in 1830.’’ At the beginning of the nineteenth 
century the English judicial system was probably more com- 
pletely centralized than any in Europe. With the exception of 
the petty criminal business entrusted to the justices of the 
peace,® practically all the judicial work of the country was done 
by the judges of the common law courts, the Lord Chancellor or 
the Master of the Rolls, and the judge of the court of Admiralty. 

The evils of this excessive centralization were obvious. To 
the poor man it was almost a denial of justice, since it made the 
recovery of a small debt a piece of extravagance .which only the 
very rich or the very litigious could think of incurring. And so 
we find, from the end of the fifteenth century onwards, that com- 
plaints were made of the absence of efficient local courts^ and that 
measures were proposed and sometimes carried to create them. 

At the end of the fifteenth century the Venetian ambassador 
considered that the great prevalence of crime in England was 
due to the excessive centralization of criminal justice.® In the 
sixteenth century London had by an act of the common council, 
established a small debt court, which was placed ^upon a legal 
basis by a jtatute of 1606.^® At the beginning of the seventeenth 
century the legislature had, as we have seen, tried in vain to 
prevent the bringing of petty actions in tke common law courts.^^ 
In the county of Chester, it would seem, the county court was 
still efficient because writs of Justicies^"^ enabled the sheriff to 
hear actions when the amount at issue was over 40s. in vahie. 


^ Below 412. * Above 118-128. •• Below 502-503. 

^ Below 416. ® Below 515. “ Above 127. 

^ Above 131-132. , * Below 285-298. ^ 

" Perhaps this great prevalence of crime might have been better prevented, had 
not former kings condensed the criminal jurisdiction under one head, called the Chief 
Justice, who has the supreme pdwer over punishment by death. This oSter either 
goes himself, or sends his lieutenants or commissioners at least twice a year all over 
the kingdom, but still more frequently to London, to put the unfortunate criminals 
to death ; and it is scarcely possible that one person should suffice for so great an 
extent of country, though the arrangements are as good as possible,” Italian Rela- 
tion of England (C.S.^ 36; the description is not very accurate, but it shows that the 
centralization of justice in England had already impressed an intelligent foreign 
observer. e 

1^3 James 1 . c. 15; its consAtution was amended by 14 George II. c. zo. 

“ Above 74. 

For this writ see above 73, and App. VI. 
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Vhere were toud complaints when difficulties were put in the way 
of the iss&e of these writs, and the county in 1639-1640 petitioned 
the kitig for the restoration of the old custom.^ Urjder the 
Commonwealth, among the drafts of Acts prepared by the Com- 
njittee appointed in 1653 for the reform of the law, was a draft 
in which it wis proposed to establish in each county, courts to 
hear civil actions (other than actions in which the title to land 
came into question, or actions for conspiracy or slander, or certain 
actions against executors) in which the amount in issue did not 
exceed £4. The court was to consist of five persons chosen by 
the justices of the peace out of a list of ten presented by the 
grand jury ; and the persons selected were to be compellable to 
servt. No professional lawyer was to be retained in any case.‘^ 
Similar suggestions were made by writers of this period ; “ and 
these or similar proposals, unlike most of the other proposals 
for legislative reforms brought forward in the Commonwealth 
period,^ were not dropped at the Restoration. 

At the beginning of Charles II. *s reign numerously signed 
petitions asked for the re-establishment of the Councils of Wales 
and the North in order that these distant parts of the kingdom 
might get the benefit of a local judicature.® In 1664-1665 the 
crown created a court of Record for Stepney and Hackney to 
try cases where the amount in issue did not exceed £$,^ But 
the power of the crown to erect courts of Record by its preroga- 
tive was doubtful ; and, after the Revolution, places which wanted 
to obtain such a court applied to Parliament for special Acts. 
In 1689," 1690,® and 1691-1692® bills for this purpose passed 
the House of Commons, but were rejected by the House of Loi*ds. 
Why the House of Lords rejected them is not very clear ; but 


■* 

^S.P. Dom. 1639-1640, 249, ccccxxxix i. 

^ Somers’ Tracts vi 184-186. 

• ^ See Cary, Present State of England Harl. Miscel. iii 559 ; Shepherd, England's 
Balm 63. 

* Below 428-434 ; Bk. iv Pt. I. c. 6. , • 

®S.P. Dom. 1660-1661 16, i 151— petition by the grand juries of the Northern 
counties for the re-establishment of the court at York on the ground that subjects 
have to travel 250 miles t^ obtain their rights on a trivial matter; ’* ibid 1661-1662 
36, xxxix 40-47 — petitions to re-establish the Council of Wales and the Marches ; in 
1661 and 1661-1662 bills to establish a court at York were before the House of Lords, 
but the^failed to pass, Hist. MSS. Com. SeventH Rep. Pt. 1. 150, 154 ; Reid, op. 
cit. 454-457. 

*S.P. Dom. 1664-1665 14, cii 92; in 1661-I662 (S.P. Dom. 1661-1662 171, xlv 
20 ) there was a petition by Sir J. Robinson, the lieutenant of the Tower, for the 
establishment in the London suburbs of courts on the model of that established by 
the Act of 1606 ; but the petition was not wholly disinterested as he wanted to get the 
right to nominate the officers of these courts “ to gratify loyal sufferers therewith. 

’Hist. MSS. Com. Twelfth Rep. Pt. V. 38f>no. 195 — Norwich; a similar bill 
passed in 1701, 12, 13 William III. c. 7. * 

® Ibid Thirteenth Rep. Pt. V. 218 no. 363 — Southwark. 

•Ibid Fourteenth Rep. Pt. VI. 8 no. 516— Westminster. 
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possibly it was influenced by the same sort of arguments as those 
which were used in a petition addressed to the House of Com- 
mons in^ 1675-1676 against a bill for the erection of a court of 
conscience at Westminster.^ In this petition these courts were 
criticised on the grounds that they interfered with existing local 
courts such as the court Baron, that trial by jury was not allowed 
in them, that they were staffed by unlearned men, that there was 
no appeal from their decisions, that, as the parties were allowed 
to give evidence, perjury would be encouraged, that it was de- 
rogatory to persons of quality to be brought before a court pre- 
sided over by shopkeepers. These criticisms were obviously of 
the most flimsy sort ; but they were the kind of criticisms that 
would have met with a good deal of favour from the Houte of 
Lords of that period. 

In the eighteenth century the need for these courts was so 
obviotfs that the opposition of the House of Lords was overcome.^ 
Courts of Conscience or courts of Request as*fhey i^rere sometimes 
called, framed on the model of the London court, were established 
in many large towns.^ Their jurisdiction was limited to actions 
for debt where the amount at issue did not exceed 40s. ^ and the 
judges proceeded in a summary way by means of the examina- 
tion of the parties as well as of witnesses. They were successful 
courts. It was said at the end of the eighteenth century by a 
judge of fifteen years* experience in the Birmingham court that 
1 30 cases a week were decided there.^ Blackstone admitted the 
need for them ; * but he did not altogether approve, of the courts 
already established because they did not try cases by jury, and 
in bther respects departed from the procedure of the common 
law.^' In spite, however, of Blackstone*st disapproval it is clear 
from a return made to the House of Commons in,. 1839 that, of 

^S.P. Dom. 1675-1676 86. 

‘The reasons lor erecting these courts were forcibly stated in a petition of the 
inhabitants of Southwark to the House of Lords in 1690 — “ A Court of Conscience 
within the City of London oeing foundry above X20 years* experience of great use 
and advantage to all the inhabitants of the said city ; and to have prevented many 
thousand families from ruin; and the borough of Southwark . . . being grown 
highly populous and th» multitudes of seamen, watermeiff handicraft and labouring 
men, with other poor inhabiting therein, who for want of the like good establishment 
are daily undone by suits in law fjpr small debts, and their persons thrown ii^o prison 
to the ruin of them and their families, the great decay of trade and a vast expense to 
petitioners and the other inhabitant^ for their support and maintenance,” Hist. MSS. 
Com. Thirteenth Rep. Pt. V. 222 no. 364. 

‘ Bl. Comm, iii 81-83, 82 n. k ; the name court of Request '* is evidently de- 
rived from the court which dealt out equity to poor suitors, below 412 ; and cf. Select 
Cases in the Court of Request (S.S.) liii, liv. 

^Hutton, Courts of Request ii (Ed. zySy). 

‘ ** The anxious desire that h^ been shown to obtain these several Acts proves 
clearly that the nation in generaf is truly sensible of the great inconvenience arising 
from the disuse of the ancient hundred and county courts,** Comm, iii 82. 

“Ibid. 
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all the existing local courts, these courts of Request were the 
most effective.^ There were many local courts in England at 
that dkte, as a return made to the House of Commons fl^n 1840 
shows. ^ But, with the exception of these courts of Request, they 
vttere for the most part merely the debris of past centuries ; and 
many of them* had hardly more than a nominal existence. 

Although these courts of Request did useful work they were 
not the direct lineal ancestors of the new county courts. Their 
direct lineal ancestors are the new county courts for Middlesex, 
which w^e established by a statute of 1750.® They were courts 
held in every hundred of Middlesex by the county clerk. The 
cases were tried by the county clerk and a jury of twelve free- 
holders in a summary way. The amount at issue in the cause 
was not to exceed 40s. This was the plan which Blackstone 
considered to be “ entirely agreeable to the constitution and 
genius of the nation,** and wished to see introduced throughout 
England. But, it was not till 1 846, more than seventy years after 
Blackstone wrote, that this suggestion was carried into effect. 
The Act of 1846^ solved the problem which had troubled the 
legislature for three centuries by creating an entirely new set of 
courts ; and, “ agreeable to the constitution and genius of the 
nation,** it provided for these courts a name and style of great 
antiquity. “ Whereas,** runs the Act, “ the county court is a 
court of ancient jurisdiction, having cognizance of all pleas of per- 
sonal actions to any amount by virtue of a writ of justicies issued 
in that behalf ; and whereas the proceedings in the county court 
are dilatory and expensive, and it is expedient to alter and fegu- 
late the manner of proceeding in the courts for the recovery ‘of 
small debts and demands (i.e. the courts of Request) and that the 
courts established under the recited Acts of Parliament . . . 
should be holden after the passing of this Act as branches of the 
coignty court,** it is enacted that certain county courts of a new 
model be established. , 

With the manufacture of histcyry we touch the limits of even 
a sovereign legislature. These new tribunals have the name 
alone of the ancient'^ounty court. Their powiers, their jurisdic- 
tion, their procedure are as modern as the courts themselves. 
But, ev^n in the modern statutes which’ create them, we can see 
traces of the period when there were many local courts of various 


^ Park. Papers 1839 xlii 159, which gives the statistics of cases heard in those 
courts in the years 1835, 1836, and 1837 ; cf. ibid 225, 265, 301 for corresponding 
statistics of cases heard in the county, hundred, aiM borough courts. 

^Ibid 1840 xli see the list of these dburts taken from this return in 

App. XXVIII. 

* 23 George II. c. 33 ; Bl. Comm, iii 82-S3. * 9, 10 Victoria c. 95. 
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kinds. If the name of these new courts, and the preamble to the^ 
statute, takes us back to the old communal courts, the Saving to 
the lordi of certain manors, hundreds, and liberties of the right to 
make the first appointment to the post of county court judge, and 
the proviso that such lords may surrender their jurisdiction, ta^p 
us back to the days when private jurisdiction was a'competitor to 
royal justice.^ 

Under this Act England and Wales are divided into 500 dis- 
tricts. These districts are divided into fifty-nine circuits. As a 
general rule each circuit has a judge, and each district has a 
court held at least once a month. The judges are appbinted by 
the Lord Chancellor, and must be barristers of at least ten years^ 
standing. The judge may determine all questions of lawvand 
fact. But if the amount at issue is over either party may re- 
quire a jury of five ; if the amount is under that sum the judge 
may hi his discretion allow a jury on the application of either 
party.® 

The chief object of the Act of 1846 was to create courts for 
the more easy recovery of small debts. Their jurisdiction was 
limited to cases where the debt or damage claimed did not ex- 
ceed £ 20 . Certain classes of action they were altogether pre- 
vented from entertaining. But the courts succeeded so well that 
successive Acts have added successive powers, until it has become 
possible to describe the county court judge as a “judicial beast 
of burden,’* and the county court as the “ devil ” of the High 
Court.^ Under the consolidating Act of 1888, and the amending 
Acttif 1903 ^ the county courts can entertain any common law 
action with the consent of both parties ; any action founded on 
contract (except breach of promise of .marriage) or any action 
founded on tort (except libel, slander or seduction) up to the 
limit of £100; and any question as to the title to lands, tene- 
ments or hereditaments if the annual value of the property dges 
not exceed £i(X>. They have Equity jurisdiction if the cause 
of action does not exceed £$ 00 ; Probate jurisdiction if the estate 
in question does not exceed £200 personalty and ;£’300 realty. 
They have jurisdiction in replevin and bankwptcy to any amount. 
In actions on contract, transferred from the High Court, they 
have jurisdiction up to £100 ; in actions on tort, similarly trans- 
ferred, they have jurisdiction to any amount. They can wind 
up all companies whose capital does not exceed 10,000.^ 
Some county ® courts have Admiralty jurisdiction in certain cases ^ 

1 9, 10 Victoria c. 95 §§ ii, 13, 14 ; 51, 52 Victoria c. 43 § 6. 

* L.Q.R. iii 1-13. > Ibid vii 346-348, 350. 

* 51, 52 Victoria c. 43 ; 3 Edward VII. c. 42 ; cp. L.Q.R. v 3 ; vii 346-348. 

*8 Edward VII. c. ^ § 131 (3). 

* 31, 32 Victoria c. 71 ; 57, 58 Victoria c. 60 § 547. 
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— generally if the amount at issue does not exceed 300. In 
addition to this other Acts have given them duties of a very 
heterogeneous kind.^ Statistical tables and diagrams ^ho\w that 
by far the larger number of cases decided in this country are 
settled in the new county courts.^ 

Such has been their success that schemes of reorganization 
and reform have been proposed A reorganization of jurisdiction 
involving a further division between petty and important cases, 
and a rearrangement of the circuits according to the latest census 
tables and Bradshaw have been advocated.^ But over schemes 
which Ublong to the future the historian has no jurisdiction. 

See the list of fifty-five Acts in Lord Halsbury's Laws of England viii 625-691. 

^Nineteenth Century (October 1897) 574, 575. 

^ L.Q.R. iii 3 ; V 6-10 ; vii 350-353 ; ix 321-330 ; xxii 127 (1906) ; Edinburgh 
Review ccxxv 319, an article on Economy in Law. 
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CHAPTER III 


THE SYSTEM OF COMMON LAW JURISDICJION 

I N this chapter some account will be given of the courts, 
central and local, which administered the common law after 
the older local courts had decayed ; and of the great distinc- 
tive^ feature of the system of common law jurisdiction — the jury. 
This subject will be dealt with under the following heads : the 
Common Law Courts ; the Itinerant Justices*^, the Justices of the 
Peace ; the Jury. 

I. The Common Law Courts 

The common law courts were royal courts and the judges of 
these courts were royal justices. From these facts three conse- 
quences followed: (l) The king had a large control over the 
business before the court. We have seen that in early days the 
king'.actually decided cases ; and there are instances of this 
practice irt Henry III., Edward I., and Edward II.*s reigns.^ 
But, when Fortescue wrote at the end of the fifteenth century, it 
had ceased to be usual ; and Coke merely stated the existing 
practice in answer to James l.’s claim to decide cases for himself.^ 
But, though the king could no longer take an active part in the 
proceedings of courts of law, he had many privileges and pref'o- 
gatives in relation to such proceedings. It was claimed for him 
in James L's reign that he could peremptorily interfere to stop 
proceedings in any common law court by the jjjrrit Rege Inconsulto} 
It was clear that he could sue in what court he pleased ; and in 
addition he had other smaller procedural advantages.® The right 
of the Attorney or Solicitor-General to reply in a criminal case, 
though the prisoner has called no witnesses, is one of the best- 

1 Above 34 ; Madox i loo ; ii zo, zx ; Palgrave, Commonwealth i 292. 

3 De Laudibus c. viii ; Gardiner, History of England ii 39 ; below 207. 

* Case of Prohibitions (z6o8y Z2 Co. Rep. 63, 64 ; see the passage cited below 

207 n. 7; cf. 3 S.T. 942. 

* Brownlow v. Michil (z6x5) 3 Buis. 32 ; Bacon's Works vii 683-725. 

B Ibid 693, 694, 700-702. 
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known illftstrations of that “ garland of prerogatives ** ^ which the 
older law gave to him. (2) The judges held their offices as a 
rul^ during the royal pleasure.^ The manipulation of^the bench 
by the Stuarts led to the clause in the Act of Settlement which 
, provided that the judges should hold office “ quamdiu se bene 
gesserint but that it should be lawful for the crown to remove 
them on an address by the two Houses of Parliament.® (3) Un- 
til tlie beginning of the eighteenth century they vacated their 
offices on the demise of the crown. But an Act of Anne pro- 
vided that the judges, with other officers of the crown, should 
continue to hold their offices for a space of six months after the 
demise of the crown and an Act of George Ill.’s reign ® pro- 
vided that the judges* tenure of office should be unaffected by 
the demise of the crown. 

In this section I shall trace the history of the three common 
law courts — Common Pleas, King’s Bench, and Exchequer ; of 
the Court of^ Exchequer Chamber ; and of the official staffs of 
these courts. 


The Court of Common Pleas 

t 

We have seen that, at the end of John’s reign, there was a 
clear separation between the court which was fixed at a certain 
place to hear common pleas, and the court which followed the 
king, with jurisdiction over both common pleas and pleas of the 
crown.® But the two courts were not then completely distinct 
There were not as yet two distinct bodies of judges with distinct 
duties. The distinction would seem almost to depeftd upon»the 
accident of there being a king to follow. During the minority 
of Henry III. there could not be a court held coram rege ; and 
so, as the kiiig’s presence was not as yet a legal fiction, one court 
tried all cases. When Henry attained his majority in 1224, the 
dfetinction between the two divisions of the Curia Regis again 
appeared. We find a further and more distinctive mark of the 

^ In the pleading» and proceedings themselves of the king’s suits, what a gar- 
land of prerogatives doe« the law put upon them/* Bacon’s Works vii 693 ; see 
Bk. iv Pt. II. c. 6 § I. 

“ The commissions, however, of the Chief Bsyon and other Barons of the Ex- 
chequer Wre always ‘’quamdiu sc bene gesserint,” Coke, Fourth Instil. 117; this 
was made the rule for all the judges in 1648, A^ts and Ordinances of the Common- 
wealth i 1226-1227 ; and after the Restoration some of the judges were, for a short 
time, appointed on similar terms, Foss, Judges vii 4. 

_ ® 12, 13 William III. c. a § 3 ; for a Bill of 1691-1692, containing similar pro- 
visions, which failed to secure the royal assent see Hist. MSS. Com. Fourteenth Rep. 
Pt. VI. 76 no. 565. , 

* 6 Anne c. 7 § 8. * - 

* I George III. c. 23. Before the statute i Edward VI. c. 7 all actions were 
discontinued by the demise of the crown, and it was necessary to begin them afresh. 

-Above 52.53. 
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separation of the two courts in the fact that, from this time on- 
wards, they recorded their proceedings on separate rolli For 
the court' held before the king himself there are the “Ccfram 
Rege/' and for the court of Common Pleas there are the “ De 
Banco” rolls.^ A reported case of 1237 ^ shows that the dis-, 
tinction between the two courts was then well 'recognized. 
G. Marescallus was summoned to warrant the title to certain 
manors which the king was claiming against John Marescallus. 
He pleaded that this was a common plea, and could not therefore 
be heard “coram rege”in the court which followed the king. 
The court held that this was not a common plea because it 
touched the person of the king and crown.® Bracton says that 
the king has several courts ; ^ and Britton ® and Fleta ® mention 
the Bench as a separate court. In 1272 a separate chief justice 
of the Common Pleas was appointed.^ From that date the 
separation was complete. It is true that even in Edward I.^s 
reign it is not always possible to distinguish .Ae cqprt to which 
the different judges belonged.® It is true also that the jurisdic- 
tion of the court was not then in all points the same as that 
which it afterwards possessed — “the special competence of each 
court is only vaguely defined.’*® But it is a court which has a 
separate set of rolls ; it has a separate chief justice ; it is inferior 
to the court which follows the king, since error lies from it to 
this court.^® 

Magna Carta provided, as we have seen, that the court should 
sit at some fixed place. That place was usually Westminster ; 
but^it' occa^onally sat elsewhere. In 1337 and 1392 it was at 


* Select Pleas of the Crown (S.S.) xvi-xix; Bracton ’s Note Book i 56-59; 
P. and M. i 1 77 ; Foss ii 178 ; Madox i 793 ; vol. ii Bk. iii c. 2. 

3 Plac. Abbrev. 105 a ; S.C. Bracton’s Note Book, case 12^10 ; and cf. ibid 
case 1213; and a case of 1302, noted in Plac. Abbrev. 244 a, where ** Petrus de 
Corbet dicit quod placitum de dote est commune placitum et communia placita i^n 
de^nt placitari in banco illo.'* 

3 It may perhaps be regarded as an^arly application of the rule that the king 
may sue in what court he likes. 

* Ff. 105 b, 108 a ; these passages are cited below 204 n. 5. 

** There be justices remaining constantly at V^e8t|[iinster, or at such other 
place as wc shall be pleased to or^in, to determine Common Pleas according as 
we shall authorise them by our writs ; and these justices shall have record of the 
proceedings held before them by virtue of our writs/* {5. 

•ii. 2-7; 34. 

Gilbert de Preston, Dugdale, Qrig. Jurid. 39 ; Foss, Judges iii 20. 

* Ibid 16, 17. ® Bracton’s Note Book i 56. 

Ibid case 1166 (1235), ** Et quia fuit ostensum Dorn. Reg. ex parte abbatis 
quod ipsi justitiarii ita mala processerunt vocati fuerunt coram Dom. Reg. et ibi 
cognoverunt quod ita processerunt;** case X189 (1236-1237), the Abbot of Osney 
gave the king a palfrey to have acase before the Justices at Westminster broug;ht 
before the king and his council ;«the justices of either Bench might, however, assist 
. one another by their advice even during the course of a case, Y.B. 13, 14 Ed. HI* 
(R.S.) xli. 
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York,\in' IS44 it was at St Albans,* and in 1581 it was at 
Hertford.* Indeed Edward III., when complaint was made that 
the*Bench “est errant de Countee en Countee per tout le 
Roialme,*’ distinctly declined to deprive himself of the power to 
• order the ^ench to sit where he pleased ; ^ and this power is 
clearly assumed to exist in a statute of 1328.® 

The judges of the court in the twelfth and earlier part of 
the thirteenth century were royal clerks ; but, in the latter part 
of the thirteenth century and in the earlier part of the fourteenth 
centurjj, these royal clerks were being replaced by men who had 
made their career at the bar. Of the nineteen judges who staffed 
the court in the reign of Edward II. eight or nine were clerks, 
and the rest were practising barristers ; and that the latter were 
rapidly ousting the former is shown by the fact that, with the 
exception of Hervey of Staunton who became chief jii^ticc in 
1326, no clerical judge was appointed after 1316.^* We shall 
see that by I11316 ttfe order of serjeants at law had been formed. 
This order consisted of the leading practitioners who were pro- 
moted to be members of the order by the crown ; ^ and, when 
the jufiges ceased to be chosen from the royal clerks, they 
naturally came to be chosen from this order of serjeants, and 
soon came to be chosen solely from its members.^ Probably 
this rule began with the court of Common Pleas. In the course 
of the fourteenth century, it was extended to the King's Bench ; 
but it was not till the latter part of the sixteenth century that 
the same rule was applied to the court of Exchequer.^ ^ that 
time, however, the rule that only a serjeant could ^be made a 
judge had become somewhat of a form. From the middle of 
the sixteenth century'onwards it became the custom to make 
any lawyer, whom it was desired to raise to the bench, a serjeant 
at law, merely that he might be made a judge. But the rule 
that no one could be made a judge unless he was a serjeant was 
not altered till the Judicature Act of 1873.^^ 

The jurisdiction of the court can be grouped under the follow- 
ing heads : — 

S» • 

^Y.B. II, 12 Ed. III. (R.S.) xxviii; 12, 13 Ed. III. (R.S.) xxxiii-xxxv; Foss, 
Judges «v 13. • 

* Wriothesley’s Chronicle (C.S.) i 146. ® i Co. Rep. 58 a. 

*2 R.P. 286 no. iv (38 Ed. III.) ; ibid 3ii%io. 7 (.|6 Ed. IH.); Reeves, H.E.L. 
ii 298. 

^2 Edward III. c. ii. 

* Tout, Place of Edward II. in English History 368. 

Vol. ii Bk. iii cc. 4 and 5. 

^ Pulling, Order of the Coif 94 ; serjeants als<» had an exclusive right to audience 
in this court till 1847, 9, 10 Victoria c. 54 ; vol. ii 6k. iii c. 5 ; vol. vi Bk. iv Pt. I. 
c. 8. 

® Below 236. 

36, 37 Victoria c. 66 § 8, 


Vol. v Bk. iv Pt. I. c. 5. 
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(i) The first and most important branch of its jurisdiction 
was that exercised over common pleas — that is over actions be- 
tween sub}fect and subject. “This court,” says Coke, ^ “is** the 
lock and key of the common law in common pleas, for herein 
are real actions, whereupon fines and recoveries (tl?e common « 
assurances of the realm) do pass, and all other real actions by 
original writs are to be determined, and also of all common pleas 
mixt and personal.” The court was the only one of the courts 
of common law in which real actions and the older personal 
actions of debt detinue, account, and covenant could be bfgun 
and its jurisdiction over them could only be ousted by express 
words of exclusion in a charter or other instrument granting this 
jurisdiction to another court.® Its monopoly in this respect 
lasted till the abolition of these actions by statutes passed from 
1833-1573.^ But, we shall see that, long before their formal 
abolition, most of these older forms of action real and personal 
had become obsolete ; ® that new actions whidJl could be brought 
in the King’s Bench had taken their place ; ® and that by means 
of legal fictions both the King's Bench and the Exchequer had 
encroached both upon the exclusive and upon the coivfurrent 
jurisdiction of the court over mixed and personal actions.^ It 
was not, however, till the middle of the sixteenth century that 
the rivalry of the King’s Bench and Exchequer began to affect 
seriously the business of the court. During the whole of the 
mediaeval period the forms of action were living realities ; and, 
among these forms of action, the real actions, in, the trial of 
whifh the court had an absolute monopoly, were the most lucra- 
tive and the most important.® Then, too, the court, because it 
had become stationary before the other courts of common law,'*^ 
attracted a large and able bar ; and this tended to increase its 
business. In fact, in 1309, it was so full of business that Edward 

a 

^ Fourth Instit. gg. « 

Hale, A Discourse concerning the Courts of King's Bench and Common Pleas, 
Harg. Law Tracts 360, 362; for the few exceptional cases in which a real action 
could be begun in the King's Bench see below 2ig n. x. 

^ “ Your charter purfjorts that if the moneyers be imjfhiaded, or themselves im- 
plead others, they shall stand to right before the Warden of the Mint, but the charter 
does not say ' not anywhere else,’«so that the charter does not take away tl^ juris- 
diction of this court, because they can stand to right there and here also. And the 
men of Durham claimed a like francluise, and, because the charter did not say ' not 
anywhere else ’ their charter was not allow^, and so also in this case," Y.B. 20 
Ed. III. ii (R.S.) 562 per Sharshulle, J. 

< 3, 4 William IV. c. 27 § 36 ; 23, 24 Victoria c. 126 § 26 (real actions) ; 38, 39 
Victoria c. 77 Sched. i (all forms of action). 

*Bk. iv Pt. II c. X § I ; Bk. iv Pt. II c. 2 § x. 

^ For the actions that could Drought in the King's Bench see below 219. 

’ Below 2ig-22i, 240. ® Vol. iii c. x § x. 

• Above 56, 196 ; below xgg. 

Y.B. 3,4 £d. II. (S.S.) xxii-xxiii. 
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IL ordered that it should sit in two divisions.^ That, during the 
Middle* Ages, it maintained both its popularity, and its reputation 
as a court in which decisions of the greatest legal interest were 
given, can be seen from the fact that by far the larger number 
•of cases reported in the Year Books were cases heard in this 
court. Owing to causes which I shall now relate all this had 
changed in the seventeenth century. When Hale wrote it was 
the King’s Bench which was “the nursery of young professors,” 
while the Common Pleas was merely “ the place of practice of 
serjearijs.” “ 

During the sixteenth century, the older forms of action were 
ceasing to be living realities. The real actions were so technical, 
and admitted of so many delays, that, by the end of the century 
they had been, in the vast majority of cases, superseded by the 
action of ejectment. This was a form of the actions of trespass ; 
and because it was a form of trespass it could be begun equally 
well in the JCing’S* Bench.^ The older personal actions also 
suffered from similar defects ; and they too were being rapidly 
superseded by varieties of actions of trespass on the case,® which 
also coijld be begun in the Kings Bench. ^ At the same time 
both the King’s Bench and the Exchequer were perfecting 
fictions which enabled them to offer better remedies than those 
offered by the Common Pleas.® The process invented by the 
King’s Bench was cheaper ^ than the process by way of original 
writ as used in the Common Pleas. It was also more efficacious, 
both because the plaintiff was not so liable to be defeated by the 
choice of a wrong writ, or by variances between his ^yrit, process 


* Y.B, 3, 4 Ed. II. (S.S.)*xxiv-xxv ; Mr. Turner, ibid xxv-xxix, shows that prob- 
ably the second* division of the court tried issues joined before the judges of the 
hrst division ; in later times such issues would have been tried at nisi prius, below 
278-279 ; but the judges did not at this date go on circuit regularly, and try these 
issues in this way. 

^ Mr. Turner speaking of the reign of Edward II. says “ Qualitatively, the 
matters at issue (in the King’s Bench) we^ more often* points of fact than of law, 
and the whole body of business transacted there was relatively small. It would be 
no exaggeration to say that for each term of the reign of Edward II. there were 
twice as many rolls of Common Bench as of the Kii^g’s Bench, and in soine 
terms the proportion was considerably greater in favour of the former court,” ibid 
xxi ; in Edward II.’s reign also the younger apprentices would prefer a stationary 
court because it was more expensive to follow an ambulatory court like the court of 
King’s Bench, ibid 

“ Harg. Law Tracts 371. * iflc. iv. Pt. II. c. i § i. 

® Hale, Discourse, etc., Harg. Law Tracts 360, 362 ; below 219. 

® Vol. iii c. 3 ; Bk. iv Pt. II c. 2. 

^ Hale, Discourse, etc., Harg. Law Tracts 360, 362 ; below 219. 

® Below 219-221, 240, 

® Harg. Law Tracts 366 ; this was still the %ase at the beginning of the nine- 
teenth century. The Common Law Procedure Colbmissioners reported in 1829 that 
the cost of taking out an original writ was 5s., while the cost of proceeding by 
latitat was £1 58. 8d., Parlt. Papers 1829 ix 81. 
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on his writ, and his pleading ; ^ and because it enabfed him to 
secure the presence of the defendant by arresting him.* It is not 
therefore 'surprising to find that, during the seventeenth century, 
the business of the court was seriously curtailed by the success- 
ful competition of the King’s Bench. The Commqn Pleas en-» 
deavoured to meet this competition by inventing a new process 
modelled on that which the King’s Bench had so successfully 
used ; but it was not very successful ; and so the help of the 
legislature was invoked. An Act passed in i66i considerably 
diminished the efficiency of the process used by the^ King’s 
Bench,* and therefore as Hale points out, restored to the Common 
Pleas a considerable amount of the business which properly be- 
longed to it.^ But we shall see that the King’s Bench soon 
evaded the Act by a new fiction.® Consequently the business of 
the coy rt again declined, till Chief Justice North in some measure 
retrieved the situation by inventing a fiction analogous to that 
invented by the King’s Bench.® •• • 

Obviously this episode in the history of the jurisdiction of 
the court cannot be fully told till the fictitious processes used by 
the King’s Bench have been examined. Here it will be s^ifficient 
to say that, though the fiction invented by North regained for 
the court much of its proper business, the King’s Bench still con- 
tinued to offer greater advantages ; ^ and, at the beginning of the 
nineteenth century, still continued to absorb the lion’s share.® 

( 2 ) The court had jurisdiction to supervise or to correct the 
errors of the older local courts. By the writ of Pqne it could 
order*a case to be transferred to itself from the county court, 
the hundred court, or the court Baron ; and by various writs of 

• 

^ Report of Common Law Procedure Commissioners, Parlt. Papers 1829 ix 81 ; 
Hale, Harg. Law Tracts 366, says, ** The plaintiff hath the advsfritage of time to 
form his suit, as his case requires ; and is not bound to any concordance with any 
original writ or process. Variance hurts not*” 

2 Below 220. 

13 Charles II. St. 2 c.«2 ; Harg. Law Tracts 367 ; Hale there says, ** Still the 
practice going where the plaintiffs fouifd most advantage, and the King’s Bench 
carrying the practice from the Common Pleas, a second expedient was found;” 
North also. Lives of the Norths i 129, represents the Act as a deliberate attempt to 
help the Common Pleas-^” They (the Common Pleas) thdffght to exclude the King’s 
Bench by getting an Act of Parliament that none should be held to bail unless the 
cause of action was expressed in* the writ;” this would seem to show that Black- 
stone’s statement, Comm, iii 287, that the makers did not intend the Act to have 
this result is unfounded; for the provisions of the Act see below 221. 

* ** By this means the Common Pleas relieved themselves in a great measure 
against the excess of practice in the King’s Bench,” Harg. Law Tracts 368 ; ” There 
the Common Pleas thought they had nicked them,” Lives of the Norths i 129. 

^ Below 221. B Below 221-222. 

’ Harg. Law Tracts, 369, 370^ 

^ Between the years 1823 and 1827 there were begun in the King’s Bench 281, 
109 actions, in the Common Pleas 80,158, and in the Exchequer 27,197, Report of 
Common Law Procedure Commissioners, Parlt. Papers 1829 ix ii. 

•App. VII. 
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False Jud^ent — recordari facias, accedas ad hundredum, or 
accedas*ad curiam — the errors of these courts could be corrected.^ 
ThisVas an important part of its jurisdiction in the Airteenth 
and fourteenth centuries ; but it tended to become of gradually 
Jess importance as these local courts declined. We shall see 
that their place was taken by the Justices of the Peace, and that 
these Justices were controlled by the court of King's Bench.*-^ 
Whether the Common Fleas had jurisdiction to correct the errors 
of the local courts of record by writ of Error ® was long a subject 
of con^oversy, because there was little opportunity to settle the 
question. Parties generally preferred to bring such writs of error 
in the King's Bench because, if such writs were brought into the 
Common Pleas, the decision of the Common Pleas might be 
brought by writ of error into the King's Bench. “No man," 
said Vaughan, C.J.,^ “ will advise his client to bring it here (i.e. 
the Common Pleas) but rather into the King's Bench where it 
is final." Fitzherbert,® Vaughan, C.J.,® Comyn,^ and Bacon * 
asserted the jurisdiction of the Common Pleas. But dicta in a Year 
Book of Edward III.'s reign,® and in the case of Roev, Hartley}'^ 
Hale,^^2^]nd later text writers, ^^denied it. Hale and the later writers 
relied partly upon the dictum in Roe v. Hartley^ partly upon a 
statement in P'inch's Discourse on law.^® But P'inch's statement 
was based partly upon a Year Book case which was not in point,^* 
and partly upon a case in Dyer which decided that error would 
not lie to the Common Pleas from the decision of a judge of 
assize, because such a judge was substantially in the position of 
a judge of one of the superior courts of common law.^® TMs was 
really no authority for the proposition that error would not* He 
• 

^ F.N.B. 18-20 ; App. IX. ; above 73 and n. 7. * Below 297. 

* App. X. ; ft)r the nature of the writ of error, and proceedings in error generally 
see below 213-215, 222-224. 

* ** A writ of error out of an inferior court, lyes as properly here as in the King’s 

BInch. But generally, writs of error for many years have not been brought here ; 
the reason is matter of conveniency, because if you bring a writ of error here, and 
the judgment is affirmed, yet it may be brofight into the King’s Bench, and be there 
reversed ; though, indeed, if a writ of error brought here, we must proceed upon 
it. But no man will advise his client to bring it here, but rather into the King’s 
Bench, where it is final *’^1671) Carter 222. • 

» F.N.B. 20 D. « Above 04. 

^ Digest, Pleader, 3 B 2. • ® Abridgment, Error, I 5. 

•Y.B. 14, 15 Ed. III. (R.S.) 144 Hillary, J. 

^“(1584) Cro. Eliza. 26. « 

Harg. Law Tracts 361 ; he says that though anciently the opinion was that 
the Common Pleas and King’s Bench had a concurrent jurisdiction, ** yet now the 
law and practice is settled for the King’s Bench.” 

^®B 1 . Comm. iii. 410-411 ; 2 Wms. Saunders 100 n. ; Tidd, Practice (8th Ed.) 
1192. ^ 

^*At p. 480 of Pickering’s Ed. (1759); for ag account of this book see vol. v 
Bk. iv Pt. I. c 5. 

Bruce v. Wait (1840) z Man. and Gr. 2 n. a. 

Ap. Richarde v. Jones (1566) Dyer 250. 
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to the Common Pleas from an inferior court of record ; and, in 
fact, a dictum in this case in Dyer somewhat hesftatingly 
favoured iits jurisdiction in such cases.^ The controversy was 
settled in 1841 by the case of Bruce v. Wait^ in which the 
court exercised this jurisdiction ; and this view of^the law wa» 
accepted as correct in 1902 in the case of Darlow v. Shuttle- 
worth? 

(3) In the seventeenth century the court acquired a general 
jurisdiction to issue two of the prerogative writs — the writ of 
Prohibition and the writ of Habeas Corpus. It is probajile that 
in both cases this general jurisdiction was an extension of a 
much more limited jurisdiction. 

(i) It would seem that in the fifteenth century the court had 
the power to issue a writ of Prohibition, either if proceedings 
were taken in some other court about some matter which was 
the subject of an action depending before it, or if an application 
was made to it to issue a writ of attachment«to ag*est a person 
for proceeding in a court which had no jurisdiction.® In 1610, 
however, the judges of the King's Bench and Exchequer, con- 
firming previous decisions of the Common Pleas, resolved that 
the Common Pleas had the power to issue the writ “ without 
any writ of attachment or plea depending.” ^ (ii) It probably 
issued some forms of the writ of Habeas Corpus from the time 
when the writ was invented. We shall see that the writ origin- 
ally was, and that some forms of the writ have continued to be, 
merely a part of the process of the court to secure^the presence 
of pdVsons— parties, witnesses or jurors — needed for the trial 
of an action.’^ Thus the court had jurisdiction to issue the writ 
when it wished to bring before itself a prisoner who was a party 
to an action in the court, or who was privileged onjy to be sued 
in the court ; ® but it had no jurisdiction to bring before itself 
any other prisoner ; and if such a prisoner was under arrest fpr 

^ If erroneous judgment be given before the justices of the Bishop of Durham 
within the county palatine, the party grieved shall have a writ of error there before 
the bishop himself. And if he give erroneous judgment the writ of error may be 
sued in C.B. or B.R., but see well this case of 14 (EdwVrd 111 .) and qtteere** Ap. 
Richarde v. Jones (1566) Dyer 250; this case would seem to be Y.B. 14, 15 Ed. Ill 
(R.S.) 142144, which was also a case of error from Durham. 

’ (1840) I Man. and Gr. i ; all the cases are collected at p. 2 n. a of the report. 

•'*'[1902] I K.B. at p. 725. ^ 

^ For the prerogative writs see oelow 226-231. 

® Y.B. 38 Hy. VI. Mich. pi. 13; cf. Reeves, H.E.L. Hi 108. 

^ Fourth Instit. gg, 100. ^ Below 227. 

^ By the form Habeas Corpus ad respondendum which lay, ** When a man hath 
a cause of action against one who is confined by the process of some inferior court/* 
or the form of Habeas Corpus gX faciendum et recipiendum which lay ** When a 
person is sued in some inferior jurisdiction, and is desirous to remove the action 
into the sujperior court,** Bl. Comm, iii 129- Z30 ; for the persons privileged only 
to be sued in the court see below 203. 
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felony it could do nothing but remand him.^ Both Coke‘^ and 
Hale^ state the law in this way; but, when Hale wrote, the 
court *was beginning to put forward a claim to issue ^he writ 
at the suit of any prisoner, whether or no he was a party to an 
action in the^court or a privileged person, and to deal with him 
as it saw fit The court perhaps desired to attract popularity 
by extending its jurisdiction in so good a cause as the protection 
of the liberty of the subject ; ^ and it was not difficult to invent 
a technical justification for this extension of jurisdiction. The 
Act of ^^41, which abolished the jurisdiction of the Council and 
its branches in England, had given the court power to issue the 
writ on the application of a prisoner committed by the Council ; ® 
and, in other cases, where this Act was not applicable, it was 
always easy to allege that the prisoner, on whose behalf the writ 
was sought, was a party to an action in the court or a privileged 
person.^^ In BushelVs Case ^ the court (contrary to the opinion 
of Vaughan, CJ.) ^tecided that it had this general jurisdiction 
to issue the writ ; and this precedent, in spite of Vaughan's con- 
tinued dissent, was followed.® The controversy was ended by 
the famejus Habeas Corpus Amendment Act of 1679 which gave 
this jurisdiction to all three of the common law courts.^ 

(4) The court, like the other courts of common law, had 
exclusive jurisdiction over its own officials or other persons 
privileged to sue and be sued before it^‘‘ If the official or other 
privileged person was the plaintiff, the action was begun by 
attachment 0/ privilege; if he was defendant by bill.^^ 

• 

^ Hale, 2 P.C. 144 ; Anon (1671) Carter 222 ; Bushell’s Case (1670) Vaughan 
at p. 156. • 

““He may have an Habeas Corpus out of the King’s Bench or Chancery, 
though there be ho privilege, etc., or in the court of Common Pleas or Exchequer 
for any officer or privileged person there,” Second Instit. 55. 

^ “ If a person is sued in the Common Pleas, or is supposed to be so sued, and 

is arrested for a presupposed misdemeanour, yea or for felony, an Habeas Corpus 
lies in the Common Pleas or Exchequer,” 2 P.C. 144. • 

^See Bushell’s Case (1670) Vaughan af p. 156. 

^ 16 Charles I. c. 10 § 8. 

® See Hale, 2 P.C. 144 cited above n. 3. 

’ (1670) T. Jones at 1^13. • 

® Anon. (1671) Carter 221 ; but it would seem that in Bushell’s Case a majority 
of all the judges (8-4) took Vaughan’s view that«the Common Pleas had no juris- 
diction to issue the writ in a criminal case, S.P. Dom. 1671 xxiy 385-386. 

“ 31 Charles II. c. 2 § 3 ; a good accouiit of this question will be found in 
Wood’s Case (1771) 2 W. Bl. 745 ; and Crowley’s Case (1818) 2 Swanst. at pp. 
53-56, 65.68. 

” All privilege is either for officers, clerks or attorneys of the court not to be 
sued elsewhere ; or for persons impleading or impleaded, having priority of suit in 
the Common Pleas, arrested or sued in othe^ jurisdictions; or for the menial 
servants of such officers,” Vaughan at p. 155 ; cfT foke. Fourth Instit. 99. 

Report of Common Law Procedure Commissioners, Parlt. Papers 1829 ix 
72-73 » Harg. Law Tracts 365, 
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The Court of Kin^s Bench 

It wps not till upwards of a century after the couirt of 
Common Pleas had become a distinct court, with a distinct body 
of judges and distinct records, that the court of King’s Benc^ji 
attained this position. It was never fixed like ‘the court of 
Common Fleas in a certain place, because, being held literally 
coram rege, it followed the king in his peregrinations about the 
country. We have seen that this idea was so literally adhered 
to that, when Henry III. was a minor who could not hold a 
court, the distinction between the court held coram i^ge and 
that held before the justices at Westminster almost disappeared.^ 
The kind of cases which, later in the reign, were heard by the 
court held coram rege, were said to be heard “ coram consilio 
nostro,” “coram H de Burgo justiciario,” “coram nobis et con- 
silio irostro.” ^ The court held coram rege revived when Henry 
III. attained his majority ; and, as we hi^ve seen, there are 
henceforth two sets of rolls — the coram rege and de banco rolls.® 
But, as Professor Baldwin points out, at later periods in the reign 
when the king was absent from the kingdom, cases were again 
heard, not coram rege, but coram consilio.'^ This show& us that 
the court held coram rege was not as yet a court of King’s 
Bench, but simply a continuation of that undifferentiated Curia 
Regis, which was still performing executive and legislative as 
well as judicial functions. 

That this was the position of the court held coram rege in 
Henrf^ III.’s reign is shown clearly enough by Bratton’s treatise 
and by th6 records of the court Bracton knows three distinct 
sets of justices. On the one hand therq;,are the justices of the 
Common Bench with a limited jurisdiction, and the itinerant 
justices acting under various commissions. On the other hand, 
there are the king’s chief justices who sit in his hall and hear 
cases which concern the king, or cases affecting great persons 
privileged only to be brought to justice before the king himself ; 
who can correct the errors of all other justices.® The records of 

’ Above 195. * Baldwin, The Kingif Council 52. 

* Above 195-196. 

^ ** Comparatively late in the reign, as in 1242 and again in 1253, when the 
king was absent from the kingdom, instead of coram rege there were pleas held 
coram consilio ^ coram W, Ehoracu episcopo et consilio domini Regis, and coram 
domina Regina et consilio domini Regis apud Westmonasterium,'' The King’s Council 
52. 

^ ^ ** Habet enim plures curias, in quibus diversae actiones terminantur, et illafum 
curiarum habet unam propriam, sicut aulam rep^iam, et justitiarios capitales qui 
proprias causas regis terminant, qt aliorum omnium propter querelam vel propter 
privilegium sive libertatem : ut 1; sit aliquis qui implacitari non debeat nisi coram 
ipso domino rege. Habet etiam curiam et justitiarios in banco residentes, qui cog- 
noscunt de omnibus placitis, de quibus auctoritatem habent cognoscendi et sine 
warranto jurisdictionem non habent, nec coertionem. Habet etiam Justitiarios 
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the court show us that (as in the preceding period) it is a court 
of first tnstance for great men and great causes that it not 
only Corrects the errors of other courts, but also supervises these 
other courts,® and, as a judge of Edward III.’s reign put it, 
‘^amends and completes their work”.® The records show, too, 
that, as in thfc preceding period, it was sometimes a court held 
before a small number of justices, sometimes a large meeting of 
the council “ attended by an indefinite number of magnates.” ^ 

But, towards the end of Henry III.’s reign, there are signs of 
a division in this court held coram rege. This was mainly due 
to thre^causes. In the first place, the procedure of the common 
law was becoming more fixed and more technical.® If cases 
came before the court by writs of error or false judgment, or if 
it intervened in cases being tried in the Common Pleas or other 
lower court, it necessarily used this procedure.** Naturally the 
cases heard in accordance with this procedure, and the sossions 
of the court at whi<;b they were heard, tended to fall apart from 
the cases to which this procedure was not applicable, and from 
the sessions of the court at which the non-legal element pre- 
dominated. In the second place, after the close of the civil 
wars of •Henry III.’s reign, the writ of trespass came somewhat 
suddenly into common use.^ The court was much occupied with 
the trial of criminal or quasi-criminal cases begun by this writ ; 
and, when trying these cases, it naturally used the common law 
procedure.® Thus the sessions of the court, at which the pro- 
fessional element predominated, tended to be occupied mainly 
with the corfection of the errors of inferior courts, and with the 
trial of criminal or quasi-criminal cases. In the third •place, after 
1234, the office of justjeiar was never again permanently filled.® 
In 1268, when Robert de Brus was appointed capitalis justiciarius, 
he was appointed “ ad placita coram rege tenenda.” This meant 
tljat the professional court which tried cases coram rege had got 
a special chief of its own.^® 

During Edward I.*s reign the diflfereittiation of this court 

itinerantes de comitatu in comitatum, c^uandoque ad omnia placita, quandoque ad 
quaedam specialia,** f. 105^ ; ** Item justitiariorum quidam #unt capitales, generales, 
perpetui, et majores, a latere regis residentes, qui omnium aliorum coirigere tenentur 
injurias et errores,’* f. 108 a. ^ 

* See Baldwin, The King’s Council 54-56 for some illustrations. 

® Ibid 56-57. ’’Y.B, 18, ig E^. HI. (R.S) 208 per Willoughby, J. 

* Baldwin, op. cit. 53. 

^ Vol. ii Bk. iii cc. 3 and 4 ; vol. iii c. 6. 

• * “ It is not long alter Bracton’s day that a line of cleavage begins to appear, 
which in the end serves to set off the King’s Bench as a court distinct from the 
council. This is found in the tendency of the court to hear cases in accordance with 
the formulaic procedure already observed in coitnection with the common bench,” 
Baldwin, op. cit. 62. * 

^ Vol. ii Bk. iii c. 4. ® Baldwin, op. cit. 63. 

* Vol. ii Bk. iii c. 3. Dugdale, Orig. Jurid. 38 ; Reeves, H.E.L. i 533. 
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grew more marked. Britton limits its competence to the amend- 
ment of false judgments and to criminal cases ; ^ and re&erves an 
overridiijg power to the king himself.^ Fleta*s book makes ft clear 
that the king could exercise this overriding power either in his 
councilor in his council in Parliament ® — as we shall see, the twp 
bodies were only just beginning to split off from*' each other.* 
Both books make it clear also that, though the court held coram 
rege still followed the king, though it was therefore held in 
theory coram rege, the king was not necessarily present at its 
sessions.^ It is significant that in 1300 it was necessary to enact 
specially that “the justices of this bench shall follow hiifi,'* ® and 
probably there is a good deal to be said for Cokes view that, 
notwithstanding the statute, the court only attended the king if 
summoned, and that it was “ a settled court during the several 
terms of the year.** ^ We must not, however, exaggerate the 
extent to which the King’s Bench had become a separate court 
in Edward I.*s reign. It was still ambulatory whenever the king 
willed that it should be so. It still drew much of its authority 
from the fact that it was held in the presence of the king ; ® and, 
as we have seen, its two distinctive pieces of jurisdiction — its 
jurisdiction in error and its jurisdiction over criminal cases — 
originated in its close connection with the person of the king. 
Its rolls still record, not only the judicial business done by it, 
but also the miscellaneous governmental business done by the 
Council.® In fact, the court of King’s Bench only gradually 


^ With respect to the justices assigned to follow us and hold^our place where* 
soeverVe shaU be in England we will that they have cognizance of amending false 
jud^ents, and of determining appeals and other pleas of trespass committed against 
our peace, and that their jurisdiction and record shall extend so far as we shall 
authorise by our writs,” Britton (Ed. Nichols) i 3-4. * 

We will that our jurisdiction be superior to all jurisdictionj^: in our realm ; so 
that in all kinds of felonies, trespasses and contracts, and in all manner of other 
actions personal or real, we have power to give, or cause to be given, such judg> 
ments as the case requires without any other process,” ibid 13. 9 

^ ** Habet enim Rex curiam suam in concilio suo, in Parliamentis suis, prsesenti- 
bus prelatis, comitibus bafonibus, proqeribus, et aliis viris peritis, ubi terminatae 
sunt dubitationes judiciorum, et novis injuriis emersis nova constituuntur remedia, 
et unicuique justitia, prout meruit retribuetur ibidem,” Fleta ii 2, i. 

‘Below 352-355. , » 

° ” Habet etiam curiam suam et justitianos suos tarn milites quam clericos locum 
suum tenentes in Anglia, coram quibus et non alibi j nisi coram semetipso et concilio 
suo yel auditoribus specialalibusV falsa judicia et errores justiciorum revertuntur et 
corriguntur,” Fleta ii 2, 5 ; the words in italics show that Fleta 'knows that the 
court is not always held ” coram refee.” 

® 28 Edward I. St. 3 c. 5. 

’ Fourth Instil. 72-73 ; cf. Dugdale, Orig, Jurid. 38. , 

He in whose court this inquest was taken is more than a chief lord ; he is 
chief lord and king. And consider whether the king in his court before himself 
cannot serve instead of a writ,” YlB. 3, 4 Ed. II. (S.S.) 120 per Bereford, C.J. 

^ ** Throughout the reign of Edward I. and beyond . . . there was still upon the 
rolls a mingling of conciliar cases and cases coram rege without any apparent 
distinction as to character or procedure,’* Bildwin, op. cit. 64. 
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became a separate court of common law as it lost, in the course 
of the fourteenth century, its former close connection (i) with the 
king^himself, and (ii) with the King's Council. 

(i) To the end cases heard before the King’s Bench, like cases 
Jieard before the Council,^ were said to be heard before the king 
himself.® Bht it is pretty clear that before the close of the 
mediaeval period the king had ceased to be present in the court. 
Coke maintains that as early as Henry IV.’s reign the king’s 
presence had become a fiction ; ® and he cites a case of Henry 
VI.’s reign to show that, as the king had entrusted his judicial 
power Tb his judges, he could not himself pronounce judgment.*^ 
I have not found in the Year Books any statements quite so 
precise as this ; but it is not improbable that these views were 
held in the latter part of the fourteenth and in the fifteenth 
centuries. In the first place it was quite contrary to the 
mediaeval idea of the supremacy of the law — an idea strongly held 
by the judges of tlj^ common law courts — that the king .should 
be able to interfere with its rules by the exercise of his own 
personal discretion.* In the second place we have seen that in 
the old Curia Regis it was not the king but the court which gave 
judgment;* and it was obvious that in these specialized courts 
of common law the judges formed the court. When Coke gave 
it as his opinion that James I. could not give judgments in his 
court of King’s Bench, ^ he obviously found it difficult to cite a 
decision to that effect precisely in point But there is no doubt 
both of the legal and political expediency of his opinion ; and the 
statutes and** other authorities which he cites show that it repre- 
sented the spirit of much mediaeval authority. * • 

The separation of the court of King’s Bench from the person 
of the king was helped by the fact that the king had another 

^ Select Cases before the Council (S.S.) 32. 

• ‘‘‘ P. and M. i 177-178 ; Stephen, H.C.L. i 93. 

’ Fourth Instit. 71 ; Second Instit. 186. 

* Y.B. 8 Hy, VI. Hil. pi. 6 — a case turning on the*franchises of the University 
of Oxford in which the rule that a man cannot be a judge in his own case was 
elaborately discussed ; in the printed Y.B. there is no very clear statement as to the 
power of the king to give^udgment ; but in Fitzherbert Ajj. Graunt pi. 5 there is a 
statement that ‘Me roye iiiesme nest son juge demesne mes par mesme come par ces 
juges.’’ 

® Vol. ii Bk. iii cc. 3 and 5. • 

® Above 40. 

’(1608) 12 Co. Rep. 65, “the king said, ’’'•Coke relates, “that he thought the 
law was founded upon reason, and that he and others had reason as well as the 
ju^es ; to which it was answered by me, that true it was that God had endowed 
His Majesty with excellent science and great endowments of nature; but His 
Majesty was not learned in the laws of his realm of England, and causes which 
concern the life or inheritance or goods or forturics of his subjects, are not to be de- 
cided by natural reason but by the artificial reasorf and judgment of the law, which 
law is an act which requires long stud^ and experience, oefore that a man can attain 
to the cognizance of it. . . . With which the king was greatly offended.” 
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court which took cognizance of cases which nearly affected him. 
This was the court of the Steward and the Marshal. * It took 

i cognizance of cases which arose within the verge, that is within 
a space of twelve miles round the court, or place where the king 
was actually residing.^ At common law its jurisdiction fel^ 
under two heads : (i) The Steward and the Marshal had general 
jurisdiction within the verge as deputies of the Lord Chief 
Justice.^ Being only deputies of the Lord Chief Justice, when 
he was present, their general authority ceased We have seen 
that by the Act of 1 300 ^ the King's Bench was ordered to follow 
the court. The result seems to have been that the geneSal juris- 
diction of the Steward and the Marshal practically ceased about 
this time; though they sometimes tried cases under a special 
commission of oyer and terminer issued in Vacation.^ {2) As" 
judges of the Court of the Marshalsea they had a “ very particulart^ 
and limited jurisdiction.** It was confined as to causes; they * 
could only hear pleas of the crown, and the,^hree common pleas 
of debt, covenant, and trespass vi et armis. It wks confined as 
to persons ; in debt or covenant both parties must be of the 
king’s household, though in trespass it was enough if one party 
was of the king’s household. It was confined as to place, being 
limited to the verge. Statutes of Edward I., Richard II., aftd • 
Henry VI. enforced these limitations upon its authority.® Coke 
points out that all the Acts passed concerning this court re- 
strained, or explained, but never added to its jurisdiction. He 
decided, in the Case of the Marshalsea^ that it could not try the 
newej, forms of action such as assumpsit and trover.® Its once 
general jurisdiction had passed to the court of King’s Bench, and 
the attitude of that court to the more limited court of the Marshal- 
sea made the court of the Marshalsea almost useless. There 
were complaints in the seventeenth century of the conduct of its 
officials ; ^ and, as it was obliged to follow the king in his pro- 
gresses, it was a court extremely inconvenient to use.® So un- 
certain was its jurisdiction aqd so inconvenient that James I. 

1 Britton, 13, 170-173; Fleta ii 3-5, 61; Michelborn's Case (1596) 6 Co. Rep. . 
20 ; the case of the Marshalsea (16x3) 10 Co. Rep. 68 b.'*' 

^ Fleta, ii 3. 4 calls the Steward the delegate of the chief justice ; and Brittony.^ 
i 3 says that the Steward holds tpleas of the crown taking our place within Uie ; 
verge; ’* cf. Reeves, H.E.L. ii 297-298. 

3 28 Edward I. St. 3, c. 5. e ^10 Co. Rep. 73 b. 

^ 28 Edward I, St. 3 c. 3 ; 13 Richard II. St. i c. 3 ; 15 Henry VI. c. i ; 10 
Rep. 72 a ; cf. 33 Henry VIII. c. 12 for minute regulations as to the trial and^ 
punishment of certain offences committed in the king's house. 

• xo Co. Rep. 76 a. ^ 

7 See Hist. MSS. Com. Fourth Rep. App. Pt. I. zi8 for the draft of a billprcK: 
posed in 1606 to reform someofdhese abuses; and cf. S.P. Dorn. 1639, 427, cocenvi - 
84— a case of an attorney who had made scandalous speeches against the court. 

*B 1 . Comm, iii 76; Reeves, H.E.L. ii 604. ' % 
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created a Curia Palatii, to be held before the Steward and 
Marshal, having jurisdiction over all personal actions arising 
withiti twelve miles of Whitehall.^ Though this court was said 
in a Parliamentary Paper of 1840 to be a “useful ana effectual 
^ourt,” ^ Blackstone had noted many years earlier that, if a case 
of any importance was begun in it, it was usually removed at 
once to the King’s Bench or Common Pleas ; ^ and, as Maitland 
reminded me in a review of the first edition of this book, the 
melancholy tale of “Jacob Homniums Hoss,” as related by 
Police^nan X., would seem to show that its effectiveness was con- 
fined to the manner in which it could pile up costs.'* 

We shall see that this court is important in the history of 
the court of King’s Bench, not only because it made the separa- 
tion of the court from the person of the king easier, but also 
because it is probable that a hint taken from the practice of this 
court helped the King’s Bench to enlarge its jurisdiction •at the 
expense of the couit of Common Pleas.® 

(ii) The connection of the court of King’s Bench with the 
Council lasted till nearly the end of the fourteenth century. 
Parties were habitually summoned to appear, not simply “ coram 
rege” btit “coram rege et consilio ; ” ® and errors were redressed 
not only by the justices of the King’s Bench but also by the 
Council.^ Thus, in 1315, a case in which the Despencers were 
concerned relating to a finalis concordia was brought by writ of 
error from the Qpmmon Pleas to the King’s Bench. Not only 
the ordinary judges of the court, but also the judges of the 
Common Pitas, the Barons of the Exchequer, the Chancellor, 
the Treasurer, “ and other magnates of the King’s Council ” Wok 
part in the judgment.*. In fact “ the proceedings of the courts 
below, in all their stages were within the cognizance of the 
Council.” * ^he fact is also illustrated by the case of Boddenho. 
That case was decided by the court of Common Pleas, after fre- 
quent interferences by the Council ; and, after all, a writ of error 

^ Speddin^, Letters and Life of Bacon Tv 262-264. 

*Parlt. Papers 1840 xli 10. »Comm. iii 76-77. 

^Thackeray’s Baliada^this is corroborated by a Trac^entitled “ An Expose of 
the Practice of the Palace or Marshalsea Court,” evidently published about the same 
date, where it is said that the costs on a debt of £$ amounted to £%. On the whole 
subject see Juridical Review xxxi 139 seqq. * 

® Below 219. 

‘Bracton’s Note Book case 1189; ibid volfi 57-59; Hale, Jurisdiction of the 
House of Lords, c. vii, says, ** The consilium regis in ancient times did so often sit 
in the court of King’s Bench, and were so often mingled in and with that court and 
the transactions thereof, that the style of that court many times was ' placita coram 
consHio regis,’ and sometimes * coram rege ct consilio.’ ” 

7 3t 4 Ed. II. (S.S.) 38, 39, per Herle arXI Toudeby arg, 

• Pike, History of the House of Lords 44, 45 ;*cp. R. v. Rouceby (1354) Select 
Cases before the Council (S.S.) 38. 

• Y.B. 12, 13 Ed. III. (R.S.) xciv. 

. VOL. I.-;I4 
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was brought in the King’s Bench. ^ The case of the Stauntons 
shows that the proceedings of both the court of Common Fleas 
and of tlje King’s Bench were liable to be interfered with not 
only by the Council, but also by Parliament.® In 1346 a case 
was adjourned into the King’s Bench and was decided “ in the 
Council before all the justices.” ® As Hale points out, the cases 
in which this close connection between the King’s Bench and 
the Council is apparent, can be referred to three categories. It 
appears (i) in difficult cases by way of advice and direction; 
(2) where issue was joined before the Council, and the records 
were sent into the King’s Bench and judgment thereon was 
given by that court; and (3) in important cases in which the 
Council sat with the court of King’s Bench.^ 

Towards the end of the fourteenth century the growing 
definition and consequent separation of the organs of government 
gradually put an end to the connection between the King’s 
Bench and the Council. The Council was tending to become 
> more especially the organ of the executive side of the govern- 
ment, and Parliament of the legislative side ; ® while the court 
hof King’s Bench was tending to become simply a court of 
i common law, which was concerned with the judicial^ side of 
1 government. It is true that the men of that period were hardly 
conscious that a separation was taking place on these lines — 
indeed the functions of government are not perfectly separated 
on these lines even at the present day. Both f;the Council and 
Parliament were regarded as courts, the powers of which were, 
to a large extent, undifferentiated. In particular, bSth possessed 
lafge judicial powers which were destined to play a large part 
in the histoiy both of the constitution and of the judicial 
system ; • and no very clear distinction was drawn between their 
judicial and their other powers. But the fact that the organs of 
government were in fact beginning to separate on these lines 
was helping to cause a friction between the Council and Parlia- 
ment which tended to make the separation more marked.^ It 
was inevitable that the common law courts should be affected 
by this growing separation ; and it was not doubtful to which of 
these two organs of government they would be attracted. Parlia- 
ment they recognized as^'the body whose consent was necessaiy 
to the making of the laws v^hich they applied ; ® while the Council 

1 Y.B. 12, 13 Ed. III. (R.S.) xciv-c (1336- 1341). 

* Y.B. 13, 14 Ed. HI. (R.S,) xxxvi-xlii (i 340 -i 345 )* 

aY.B.2oEd. III.ii(R.S.)i26. 

^Jurisdiction of the House cfi' Lords c. vii; cp. Baldwin, Select Cases before 
the Council (S.S.) xxi-xxii. ^ 

® Below 3fe-36i, 486-487. ‘Below 365<394i 485-508. 

^ Below 3^-361, 486-487. • Vol, ii Bk. iii c. 5. 
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sometimes Hid or attempted to do things which in their opinion 
went beyond both the statute and the common law,^ Common 
lawyers were an important element in the House of Cofnmons 
and the judges of the King’s Bench and the Common Pleas were 
tommon la^ similarly educated,® similarly employed, often 
changing from one bench to the other/ They were tending to 
fall apart from that large body of royal clerks who acted in 
the various departments of government controlled by king and 
council. It is not surprising, therefore, that the common 
lawyen^came to think that errors in the King’s Bench ought to 
be corrected in Parliament, and not by the Council. As we 
shall see, they made good this contention;® and so the King’s 
Bench ceased, not only to be connected with, but even to be 
directly controlled by the Council.® 

Thus the court of King’s Bench became simply a cqjnmon 
law court. But, while thus becoming simply a common law 
couS, it prese,rved ftbth in its style and its jurisdiction traces of 
the days when it was a court of a very different kind. In its 
wide powers of control over other courts and officials, and in its 
wide criminal jurisdiction, it retained powers of a quasi-political 
nature which came to it from the days when the court held coram 
rege was both King’s Bench and Council. In the future, the 
possession of these powers by a common law court which was 
allied to Parliament was destined to be a factor of no mean im- 
portance in determining the position of the common law in the 
state, and in fettling the shape of the English constitution. All 
this we shall see more clearly later in this history. At.this'^poipt 
we must tonfine ourselves to a description of the various branches 
of a jurisdiction which vfas destined to have so large an historical 
effect. « 

^ Below 487 ; vol. ii Bk. iii c, 5. ^ Ibid. ^ Ibid. 

^ Thus in 1311 Roubury, a judge of the King's Bench, was hearing cases in 
the Common Pleas, Y.B. 4 Ed. II. (S.S.) x^S n. i ; in Y.B. 12, 13 Ed. III. (R.S.) 
366 the common Opinion of the Council and all the Justices is cited ; in Y.B. 20 
Ed. III. ii (R.S.^ 528 Thorpe, C.J., of the King's Bench came into the Common Pleas 
and gave an opinion ; for thp movements of the judges froi^ one court to another 
see Foss's Tables of the Judges of these courts, iii 25-26, 201-202, 353-355. 

® Below 361. 

^ Pike's view. History of the House of Lords 4(T, that, as no separate proceed- 
ings of the Council are known of a date earlier than 1387, the King's Bench was not 
completely separated from the Council much befote that date, must be modified in 
the light of Professor Baldwin's account of the records of the Council, The King's 
Council chap, xiv; he shows that "the traditional view that these records first 
ap|>eared in the reign of Richard II. has arisen out of a mere accident of collection 
which in itself has no historical basis ; " he inclines to the view that the two courts 
Were practically separate by the reign of Edward 411 . ibid 64 ; and thus he agrees 
with Coke who points out, zo Co. Rep. 73 b, that, from the passing of the statute 
28 Edward I. St. 3 c. 5 to 4 Edward III. c. 3, the justices following the king had 
wir purveyance, and that its cessation at the latter date shows that by then the 
King's Bench had become a settled court. * 
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The jurisdiction of the court of King’s Bench was general and 
universal. The judges of the court “are called capitales m xt- 
spect of Vtheir supreme jurisdiction, and generates m respect of 
their general jurisdiction throughout England.” ^ Coke sums up 
the jurisdiction of the court under several heads. ,(r) It holdc 
cognizance of alj[ pleas of the crown ; (2) It has jurisdiction "to 
examine and correct all and all manner of errors in fact and in 
law of all the judges and justices of the realm in their judgments, 
process, and proceedings in courts of record, and not only in 
pleas of the crown, but in all pleas, real, personal, ai;i,d mixt, 
the court of Exchequer excepted as hereafter shall appear.” 
(3) " This court hath not only jurisdiction to correct errors in 
judicial proceedings, but other errors and misdemeanours extra- 
judicial tending to the breach of the peace, or oppression of the 
subject . . . or any other manner of misgovern ment.” (4) It has 
jurisdiction over all trespasses done vi et armis. (5) " This court 
hath power to hold plea by Bill for debt, ddCinue, (Covenant, ’’pro- 
mise, and all other personal actions . . . against any that is in 
custodia Mareschalli, or any officer, minister or clerk of the court” 
(6) The judges of this court are the sovereign justices of^oyer and 
terminer, gaol delivery, coroners, and conservators of the peace in 
the realm. The authority of justices in eyre, of oyer and ter- 
miner, and gaol delivery ceases when the King’s Bench comes into 
the county. 

From Coke’s summary it appears that the court of King’s 
Bench had, (i) a criminal jurisdiction; (2) a civi^ jurisdiction ; 
and (3) a general superintendence over the due observance of the 
law by officials and others. • 

(i) Criminal jurisdiction, < 

This jurisdiction comprises (i) ordinary jurisdiction, (ii) trans- 
ferred jurisdiction, (jii) jurisdiction in cases where the correctness 
of the decision of an inferior dourt is questioned. 

(i) Ordinary jurisdiction. 

It was not common even in John and ''Henry III.’s reigns to 
try ordinary criminal cases before the court of King’s Bench.® 
Such cases only came before it if they were transferred, unless 
the court happened to bo taking all the crown business for the 
county in which it was sitting. Probably it was at no period 

* Coke, Fourth Instit. 75. * Ibid 71-73. 

• Select Pleas of the Cro\m^(S.S.) xxiii ; the court might hear all offences com- 
mitted in Middlesex, or any other county in which the court was sitting ; in later 
times misdemeanours committed in any county might be so tried on information 
filed by the Attorney- General, Reeves, H.E.L. iii 158. 
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very coqimon for ordinary criminal cases to be tried before it.^ 
But, ^ill 1872, the grand jury of Middlesex was regularly sum- 
moned whether or no there were any indictments to be^preferred 
before them. In 1872 *^ it was enacted that they need not be 
Summoned luiless there was an indictment to be preferred. 
Such indictments are preferred only in cases of public impor- 
tance.® 

(ii) Transferred jurisdiction. 

Indictments and other proceedings from inferior courts may 
be reiri^ved into the court of King's Bench by writ of certiorari. ‘ 
This will be done when a fair trial cannot be had before such in- 
ferior court, or where some difficult question of law is likely to 
arise. In the fifteenth and sixteenth centuries the number of 
criminal cases of all kinds so transferred was considerable.^ Such 
trials when held in term time are called trials at bar, i.e. th^y are 
held^at the bar of the court before the judges of the court sitting 
in banc. But tthe cfihrt has power, instead of trying these cases 
itself, to send them for trial into the counties where the crimes 
were committed, or to order them to be heard by the itinerant 
justices setting at nisi prins.^* 

(iii) Jurisdiction in cases where the correctness of the decision of 
an inferior court is questioned. 

Before dealing with the history of the procedure by which the 
correctness of the decision of an inferior court could be questioned, 
it will be necessary to say a few very general words about the 
ideas entertained by primitive legal systems as to the nature of 
these proceedings. In modern law the ideas, firstly* that it, is 
possible to appeal against an erroneous decision, and secondly 
that the appellate tribun'hl should try these appeals by a rehearing 
of the case, seom so natural and necessary, that it is difficult to 
realize that both were quite unrecognized at an earlier stage in 
ou» legal history. 

“The idea," says Maitland,^ “of a complaint against a judg- 
ment which is not an accusation against a judge is not easily 

^ Stephen, H.C.L. i 95, g6, says, “ It is a curious question, though perhaps the 
solution would not be worth the trouble necessary to arrive at it, how far, at different 
periods of its history, the court of King’s Bench was*in practice as well as in theory 
a court for the trial of common criminal cases.” 

* 35» 36 Victoria c. 52. • 

Ordinary cases arising in Middlesex are tried either at the Central Criminal 
Court or at the Quarter Sessions, below 285, 292-293. 

* Below 228 ; App. XIII. 

® Stephen, H.C.L. i 96; at the present day they are “ almost always misdemean- 
ours partaking more or less of the character of pfivate wrongs as indictments for 
libel, conspiracy to defraud, or the like,** ibid. • 

* Coke, Fourth Instit. 73, 74 ; below 279. 

^ P. and M. ii 665 ; for a similar idea in early French law see ibid n. 9. 
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formed” We shall see that a complaint against the verdict of 
a jury took the form of an accusation of perjury ; ^ and, jpst in 
the same^way, there is plenty of evidence that in the thirteenth • 
century complaints against the judgments of the justices of assize, 
and even against the justices in eyre, took the f<i^rm of semU 
criminal proceedings. It is not till the following century that 
complaints against a judgment were differentiated from charges 
against the judge ; and the older conception had a very permanent 
influence upon the procedure by means of which these complaints 
were formulated. Two consequences followed logically from the 
older conception. Firstly the proceedings were new proceedings. 
The case must have been settled by final judgment ; and there- 
fore the proceedings taken to upset that judgment must be new 
proceedings.® Secondly, the matter of complaint against the 
judgnient must, like any other complaint, be distinctly formu- 
lated. But the only manner in which such a complaint could be 
distinctly formulated was to look at the formfal record of the case, 
and indicate clearly some error or errors appearing thereon.^ It 
followed therefore that a complainant could only succeed if he 
could point out an error on the record ; but any error, however 
trivial was sufficient. It was from these two ideas that the rules 
of procedure upon a writ of error naturally flowed. The first 
step was the removal of the record into the higher court. Then 
came the assignment of errors by the plaintiff in error, the sum- 
moning of the defendant in error by writ of Scire Facias to hear 
the errors assigned, and the joinder of issue on* the question 
wbetfier the errors so assigned were really errors.*^ 

Thus the common law knew nothing of an appeal by a re- 
hearing of the case. It only knew a procedure in error in which 
only errors which appeared on the record could be alleged. It 
was as we shall see, a most inadequate procedure ; and it was 
very imperfectly mitigated partly by judicial ingenuity, and 
partly by small legislative imijrovements. The idea of an appeal 

^ Below 337-342 ; cp. above 120 n. 2 ; and P. and M. ii 663-664 for the similar 
ideas that underlay the writ of false judgment; in V.B. 5 Ed. II. (S.S.) '229 there is 
a case in which the suitors of the court Baron were amerced by the Common Bench 
for false judgment ; and in 1581 it was said that if the Lord Warden of the Cinque 
Ports reversed a judgment of tl»e court of Shepway “ the mayor and jurats who gave 
the judgment shall be 6ned and the mayor put out of his office/' Dyer, 376 a. 

> P. and M. ii 665 and references there cited; Baldwin, The King's Council 57- 
58 ; Thayer, Evidence 144-145. We may see an interesting survival of this old con- 
ception in the rule that if a judge died before sealing a bill of exceptions (below 
223-224) no proceedings upon it could be had, Newton v. Boodle (1847) 3 C.B. 
795 ; and cf. Cole, Ejectment (Ed. 1857) 315. 

* ** One shall not have a writ of error before the original writ between the parties 
be determined, and they be without day,” Y.B. 17 Ed. III. (R.S.) 244 per Pole 
arg , ; this was the law till the passing of the Common Law Procedure Acts of x852, 
below 245-246. 

^ ? Bl^^mm. iii 405. • F.N.B. 20 E, F, G. 
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• 

by mea4:is of a rehearing of the case came into English law from 
the Qiancery ; ^ and it was not till the Judicature Acts that the 
common law procedure in error in civil cases was s^%pt away, 
and the Chancery procedure substituted for it.^ 

• Having now explained the ideas upon which the common 
law procedure in error, whether in criminal or in civil cases, was 
based, let us turn to the history of the manner in which the 
decision of the court in criminal cases might be questioned. I 
shall describe firstly the writ of error, secondly, the manner in 
which>ihe defects of the writ of error were partially remedied by 
the judges and the legislature, and thirdly, the Criminal Appeal 
Act of 1907 which has at last provided a rational system of 
appeal in criminal cases. 

(a) The writ of error. 

Until 1705 the grant of a writ of error was a matter entirely 
within the discretion of the crown. ^ The crown for any reason, 
or for no reason, mf§[ht order the Attorney-General to grant his 
fiat for the issue of such a writ ; and without such fiat the writ 
could not be issued.^ If the writ was issued the court was 
satisfied, with the Attorney-Generars confession of error. In 
1705 in Paty's Case^ ten out of the twelve judges held that the 
crown could not deny the writ, and that it was grantable ex 
debito justitice in cases of misdemeanour where the error was 
probable. Consequently the court assumed the power, if it could 
see that there was such probable error, to order the Attorney- 
General to g^ant his fiat. But, the issue of the writ havinjf thus 
become^a matter of right, it was laid down that there must really 
be an error — the mere admission of the Attorney-General was 
no longer to suffice. ’The old practice, however, continued in 
cases of treason and felony. But the Attorney-General never 
refused his fiat if there was a probable error alleged ; and the 
q¥iestion whether or no there was error was judicially determined.® 
The writ of error was, however, little used because the proced- 
ure upon it was cumbersome, and gave no useful result. The 
formal history of the case was stated at large on the record — the 
arraignment, the plda, the issue, and the verdict But, as the 
record took no account of some of the fpost material parts of the 

trial, where error was most likely to occur — the evidence and the 

• 

^ Below 438. ® Below 643. 

^ The Rioters* Case (1683) i Vern. 175 ; it was sometimes used to reverse a con- 
viction on political grounds, see e.g. House of Lords MSS. 1693-1695 no. 864 — a 
reversal of the conviction of two persons for treaspn for taking part in Monmouth's 
rebellion ; and cf. the Writ of Error in Holies’ Casit (z668) 3 S.T. 331. 

< Crawle v. Crawle (1683) i Eq. Cas. Ab. 4x4. 

” z Salk. 504. 

•Wilkes* Case (1770) 4 Burr. 2550-2551; Stephen, H.C.L. i 30 9* 3rQ- 
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direction of the judge to the jury ^ the writ could do notjliing to 
remedy the only errors that were really substantial. It w^s for 
these rea^ris that it was abolished in 1907.^ 

( 6 ) The manner in which the defects of the writ of error were 
partially remedied by the judges and the legislature.® * 

(a) Motions for a new trial. We shall see that in civil cases 
both the Common Pleas and the King's Bench granted new trials 
as early as the fourteenth century.^ But in criminal cases there 
do not appear to be any mediaeval precedents for such a practice. 
It is not till the latter half of the seventeenth century tj-jvit the 
conditions under which a new trial could be had in criminal cases 
were settled.^ In the first place we must distinguish between 
trials which have resulted in an acquittal and those which have 
resulted in a conviction. It was settled in the seventeenth 
century that after an acquittal there could be no new trial,® after 
some doubts whether such new trial might not be had if the case 
was not capital.^ In v. Duncan ^ in iSTSi Lord Coleridge, 
C.J., said, “ The practice of the courts has been settled for 
centuries, and is that in all cases of a criminal kind where a 
prisoner or defendant is in danger of imprisonment, no ^j.ew trial 
will be granted, if the prisoner or defendant, having stood in that 
danger, has been acquitted.” If the trial resulted in a conviction 
the rule, in 1671, was, in accordance with previous cases,® held 
to be the same;® but the court was equally divided. In 1673,^® 
however, a new trial was granted after a conviction for perjury. 
This precedent was followed ; and the rule was settled that in 
cages of misdemeanour a new trial might be granted on the 
ground of misreception of evidence, misdirection of the judge, or 
because the verdict was against the weight of evidence.^^ In the 
second place we must distinguish between misdemeanour and 
felony. There is only one precedent for the grant of a new trial 
in cases of felony. This has not been followed by the Privy 
«• 

^ Stephen, H.C.L. i 309, ** In Ortoif's trial the questidn was whether cumulative 
punishment could be given for two offences charged in different counts of the same 
indictment. The record was a parchment roll of monstrous size, setting forth, to- 
gether with much otherVholly unimportant matter, evdfy order made by the court 
for the adjournment of the trial to the next sitting ; ** the writs of error in R. v. 
Bradlaugh (1878) and R. v. Orton (i88z) are the only ones in modern times in which 
recourse has been had to this writ ; for an explanation of these omissions in the 
record see below 317. #• 

3 Below 2x8. 'K ® Below 225. 

* On the whole subject see Thayer, Evidence 175-179. 

^ (1660) I Lev. 9 ; Rex v. Bowden (1661) i Keb. 124 ; Rex v. Fenwicke and 
Holt (1663) I Keb. (>46; Rex v. Jones (1724) 8 Mod. 201, 208. 

® I Lev. 9, per Wyndham, J.i ’7 Q.B.D. 198. 

B E.g. Rex V. Lewin (1668) % Keb. 396. 

* Rex V. Hannis (1671) 2 Keb. 765. 

Rex V. Lathan and Collins 3 Keb. 143 ; cp. Rex v. Cornelius 3 Keb. 525. 
-llSt cphe n. H.C,L. i 310, 311. ‘®Reg. v. Scaife (1851) 17 Q.B. 238, 
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Council and has been disapproved by the Queen's Bench 
Division.^ 

( 4 ) The jury may find a special verdict, i.e. they /nay find 
the facts and leave it for the court to say whether, on those facts, 
the prisoner as guilty or not.^ 

(7) It was an old practice for the judge, in case of a convic- 
tion, if he felt a doubt as to the law, to respite judgment or 
sentence, and discuss the matter informally with the other judges. 
If^they thought that the prisoner should be acquitted he was 
acquitNd, or, if judgment had already been passed, he was 
pardoned.^ Statutory authority was given to this practice in 
1848 by the establishment of the court of Crown Cases Reserved.^ 
All the judges were members of this court ; and five, of whom 
the Lord Chief Justice must be one, formed a quorum. If the 
five differed, any one might require the matter to be referred to 
all the judges. Any judge or chairman of Quarter S&sions 
might reserv-^ a pbint for discussion by this court, where a 
prisoner had been convicted ; but the question whether or no he 
would reserve the point was within his absolute discretion. The 
court cqpld only determine questions of law arising at the trial. 

The result was that there was no possibility of questioning 
the ruling of the judge on a point of law except with his leave ; 
and, except by motion for a new trial (which was only granted 
in the case of misdemeanours), there was practically no way of 
questioning the verdict of the jury on the facts. All that could 
be done, if r\ew facts came to light, was to pardon the man on 
the ground of his innocence. ^ -• 

(c) The Criminal Appeal Act of 1907.® * 

A bill for the reform of the law, which was before the House 
of Lords in 1690, attempted to give a remedy for this anomalous 
state of affairs, by extending both the writ of attaint and the bill 
o& exceptions to criminal casea"^ But the bill was dropped;® 
and nothing was done, till the beginning o( the present century. 
• The lamentable case of Adoff Beck who, unfortunately for 
himself, had a double who was addicted to breaking the criminal 
law, at length arouifed the attention of the* legislature to this 
anomalous state of the law. The Act establishes a court of 
criminal^appeal. Its judges are the Chief Justice of England, 

^ Reg. V. Bertrand (1867) L.R. i P.C. 520 ; cp. Reg. v. Eduljee Bryamjee (1846) 
5 Moo. P.9.C. 276. 

Reg. V. Duncan (1881) 7 Q.B.D. 198, 201. 

’ 13 Edward I. St. i c. 30 ; Coke, Second Instit. 425. 

'♦Stephen, H.C.L. i 311. m 

® II, la Victoria c. 78. *7 Edvjjard VII. c. 23. 

^ Hist. MSS. Comm. Thirteenth Rep. App. Pt. V. no. 244 p. 21 ; for the writ of 
attaint see below 337-342 ; and for the bill of exceptions see below 223-224. 

® Ibid at p. 23. 
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A:, 

and eight judges of the King’s Bench Division of th^ High 
Court. Three are a quorum, and the number of judges setting 
must always be an uneven number.^ It can hear appeals upon 
any question of law ; and, under certain conditions, upon any 
question of fact, and against the sentence passed.^, It has full* 
powers to affirm or quash the conviction, or to alter the sentence 
in any way it sees fit. It cannot grant a new trial ; ^ but, since 
it has inherited all the powers of the court of Crown Cases Re- 
served,^ it can order a venire de novo in the case of a mis-toai.® 
Its decision is final, unless the certificate of the Attorney-C^neral 
is obtained that the case “ involves a point of law of exceptional 
public importance and that it is desirable in the public interest 
that a further appeal should be brought ; ” in which case a further 
appeal can be taken to the House of Lords.® The court of 
Crown Cases Reserved and writs of error in criminal cases are 
abolished.'^ Nothing in the Act is to affect the crown’s preroga- 
tive of mercy ; but the Secretary of State, •^hen a petition for 
mercy is presented to him, may either refer the whole case to the 
court, or get its opinion on any point connected with it.® 

“ The number of cases,” says Mr. Alexander,® “ in wlj.ich con- 
victions have been quashed or sentences reduced since this Act 
came into operation has raised a very uncomfortable feeling in 
the minds of all thinking men as to what took place before the 
Act was passed. During the nine months of 1908 that the Act 
was in operation there were 29 appeals and 326 applications for 
leave to appeal, of which 79 were granted In cases the 
conviction ^was quashed, and in 14 the sentence was reduced — a 
quite sufficient justification for the establishment of this tHbunal.” 


(2) Civil jurisdiction. 


The civil jurisdiction of the court falls under three heads : 
(i) Original jurisdiction ; (ii) Jurisdiction in error ; and (iii) Tfie 
methods, other than* the writ .of error, by which judicial pro- 
ceedings might be questioned. 

(i) Original jurisdiction, ^ 

We have seen that original ju^diction over civil actions be- 
longed properly to the court ofXommon Pl^^ It alone had 


^§1. •' 

3 ; all convicted persons have a right to appeal on a question of pure law; 
for an appeal on a question of fact or mixed law and fact, or on any other ground, 
the leave of the court of Criminal Appeal or the certificate of the trial judge is 
needed; for an appeal against the sentence the leave of the court of Criminal 
'Appeal is necessary. « 

.«M4, 2o(x). • *§20(4). 

* Crane v. Public Prosecutor [1921] 2 A.C. 299. 

•§ I (6) ; below 390-391- ^ §S 20 (ij, (4), 22. • § 19. 

* Tjye. Administration of Justice in Criminal Matters>z24. Aimve Z98. , 
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original jurisdiction over most of the real actions and over the 
older forms of personal action. But the King’s Bench had always 
exercised jurisdiction in cases where a personal wronjg or force 
was alleged.^ This gave it a jurisdiction over trespass and its 
•oflf-shoots, \yhich it exercised concurrently with the, court of 
Common iMeas ; and, as in the sixteenth century one or other 
of the actions of trespass on the case were more than covering 
the ground occupied by the older real and personal actions, the 
il^popoly of the court of Common Pleas was becoming a thing 
of tIftHpast But, before this time, the court of King’s Bench 
had invented a process which gave it a concurrent jurisdiction 
with that exercised by the court of Common Pleas over all per- 
sonal or mixed actions ; and this process was so much more 
effective, and so much cheaper than the process of the court of 
Common Pleas, that, by the beginning of the seventeenth century, 
it was attracting to itself the greater part of this litigation!® 

This prppess w^s based on the fact or the fiction that the 
defendant was in the custody of the Marshal of the Marshalsea 
of the king — the functionary who kept the prison of the court.** 
If a person was in the custody of the Marshal the court had 
general jurisdiction over him. It was therefore possible to bring 
any sort of action against him, except real actions. It is possible 
that this device was borrowed by the court of King’s Bench from 
an analogous device used by the Steward and Marshal’s court in 
Edward I.’s reign.® However that may be, it was applied by 
the court of^King’s Bench on a far wider scale than was possible 
in the case of a court with a jurisdiction so limited as that of the 
Steward and the Marshal.® * 

The first step in this process was to get the defendant either 
actually or constructively into the custody of the Marshal. 
In one case in Henry VI. ’s reign it was held that actual custody 
was necessary to found the jurisdiction, so that it could not be 
exercised against a person who was released on bail. This 
decision was reversed later in the reign ; and it was ultimately 
held that the mere record on the rolls of court that the defendant 
• • 

^ Hale, Discourse, etc., Harg. Law Tracts 360; Coke, Fourth Instit. 72 main- 
tained that it could hear an assize of novel disseisin ; but cf. Hale, loc. cit. ; Hale, 
loc. cit. says it could hear cases begun by writ of quare impedit, quare non admisit 
ejectio custodiae, and ejectio firms ; for these g/rits see vol. hi c. 1 § i ; also on the 
same principle cases of replevin, see vol. iii c. 2 § 1. 

* Vol. ii Bk, iii c. 5 ; vol. iii cc. 2 and 3 ; Bk. iv Pt. II. c. i § i, and c. 2 § i. 

* Above igg-200. 

*** And it is to be observed, that he who is a prisoner to the King*s Bench is in 
eustodia Mareschalli Mareschalcia Domini Regds and he who is a prisoner to the 
Marshalsea of the Household is in eustodia Mg,r esc, Mareschalcia hospitii dom* 
Regis,'' 10 Co. Rep. 71 b, 72 a. 

®Thi8 is the by no means improbable suggestion of Reeves, H.E.L. ii 604. 

* Above 208. 
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had given bail would be sufficient evidence of actual custody.^ 
To get this evidence on record what was called a bill of Middle- 
sex ^ was filed by the plaintiff against the defendant, stating that 
he was guilty of trespass vi et armis — an offence falling properly 
within the jurisdiction of the court. The plaintiff gavp pledges for* 
the prosecution, which pledges, even in Coke’s day, were the ficti- 
tious John Doe and Richard Roe.® The sheriff of Middlesex was 
then directed to produce the defendant before the court to answer 
the plaintiff concerning this plea of trespass. If the sheriff returtu/d 
to the bill “non est inventus,” a writ of latitat was issued^4o the 
sheriff of an adjoining county. The writ recited the bill of 
Middlesex and the proceedings thereon, stated that the defendant 
“latitat et discurrit” in the county, and ordered the sheriff to 
catch him. The trespass and the proceedings thereon were 
fictions invented to give the court jurisdiction. Thus when the 
defendant did not live in Middlesex it was clearly a waste of time 
to start with a real bill of Middlesex. Such a?- bill \vas supposed, 
and the issue of a latitat was the first step taken in the action.^ 
A real bill was only needed if the defendant actually lived in 
Middlesex. But the bill actual or supposed was the foundation 
of the subsequent proceedings against the defendant. 

If the defendant appeared and gave sureties for his future 
appearance he was sufficiently in the custody of the Marshal to 
give jurisdiction to the court. If he did not appear to the bill 
or the latitat he was liable to be arrested for contempt of court 
in not appearing. But as all the proceedings were iictitious, the 
contempt would seem to share the fictitious character. To arrest 
a nlan for a merely fictitious contempt was clearly a hardship. ^ 
Therefore, in the event of non-appearance, the plaintiff was 
allowed to enter an appearance for him, and to give as sureties 
for his appearance his friends John Doe and Richard Roe. This 
was called giving “common bail.” * In some cases, however, it 

was desirable that the defendant should put in substantial bail 

«• 

' Reeves, H.E.L. ii. 602, 603 ; iii 732, 753 ; on the whole subject see Bl. Comm, 
iii 284-288 ; for forms see App. XX. 

^ So called because tbj court sits in that county ; if iA>at in Kent it would be a 
bill of Kent, Bl. Comm, iii 285. 

3 Fourth Instit. 72, ** And it i^observable, that then putting in bail at one man's 
suit, he was in custodia Mareschalli to answer all others which would sue him by 
bill, and this continueth to this day. . If any person be in custodia Mareschalli, etc., 
be it by commitment, or by Latitat, bill of Middlesex or other process of law, it is 
sufficient to give the court jurisdiction ; and the rather for that the court of Common 
Pleas is not able to dispatch all the subjects causes, if the said actions should be 
confined only to that court.'* 

* Reeves, H.E.L. iii 755 n. a. ^ 

^ Many statutes were passed (o free defendants sued by this process from this 
liability to arrest, 12 George I. c. 29 ; 5 George II. c. 27 ; ax George II. c. 3 ; 
43 George III. c. 46; 7, 8 George IV. c. 71. 

* Coke, Fourth Instit. 72 ; Bl. Comm, iii 287. 



^ORIGIJ^AL JURISDICTION 221 

for his^ appearance. This was called “ special bail.” The 
question when special bail could be required was a question de- 
pending upon the practice of the court. It was usually required 
if the plaintiff swore that the cause of action was worth ;^io 
•or upwards., In i66i ' it was enacted that unless the true cause 
of action was set forth in the writ or other process, no special 
bail could be required, and no person could be arrested by .such 
process. It is clear that the process by way of bill of Middlesex 
3 l|d latitat did not set forth the true cause of action. It was 
fouled on a fictitious trespass, which was a mere cover for the 
real cause of action. Therefore the statute seriously affected the 
efficacy of this process ; and, as we have seen,*^ it restored, as 
its framers intended, some part of its ancient jurisdiction to the 
court of Common Pleas. But the court of King s Bench soon 
circumvented this statute by the simple device of adding to the 
bill complaining of the trespass an ** ac etiam ” clause, id which 
the cause of, action was truly stated. The supposed trespass 
gave jurisdiction to the court ; and the real cause of action, set 
out in the ‘‘ ac etiam ” clause, satisfied the statute and authorized 
arrest in default of special bail. 

The device was successful, and great was the wrath of the 
court of Common Pleas. ^ A committee of the House of Lords 
in 1670-1671 was inclined to take the view of the judges of the 
court of Common Pleas that it was an evasion of the Act of 
1661.^ But the report of the committee was sent back to it;® 
and, though^ it adhered to its report,*^ nothing came of it.’^ It 
was under these circumstances that North, C.J., set hisaself to 
compete with the King’s Bench by the help of a sim’ilar devfce.** 
The Common Pleas had already made use of the writ of trespass 
“quare clauiium fregit” in much the same way as the King’s 
Bench used the bill of Middlesex. The defendant against whom 

• ^13 Charles II. St. 2 c. 2. * Above 200 and n. 3. 

^ ** The late Chief Justice Sir Orlando Bridgman and his officers of the Common 
Pleas gave this way of proceeding by the King’s Bencn very ill language, calling it 
an arbitrary altetation of the form of the legal process and utterly against law. But 
the losers might speak; they got nothing else; and the triccum in lege Zdxntdiit 
for the King’s Bench ; wSlich court ran away with all th^ business,” Lives of the 
Norths i i2g. 

*Hist. MSS. Com. Ninth Rep. App. Pt. II. 5,no. 27; Vaughan, C.J., said, ibid 
p. 6, ** If this course continue a little while longer there will be no causes in the 
Common Pleas.” • 

® Ibid at p. 5. 

"Ibid at p. 6; the committee reported, among other things, “ that ac etiam is 
an innovation and an elusion of the Statute,” and,** that it is assuming to themselves 
a power which they have not ; " cf. Lords Journals xii, 469. 

^The report was ordered to be debated,! Lords Journals xii 469, 474, and 
counsel were to be heard, ibid 509— but nothing ^ame of it except an order to the 
Lord Keeper to issue writs of supersedeas to stop *' ac etiams ” if asked to do so by 
litigants. 

" Lives of the Norths i 129. 
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such a writ was brought could be arrested ; and,«wHen^he was 
arrested, the plaintiff was able to bring any action he wished 
against h[ni. North added an “ac etiam ’’ clause to the 'writ, 
and so managed to compete on somewhat more equal terms with 
the King's Bench. ^ From his time a capias, bs^sed upon a^ 
supposed writ of quare clausum fregit, became the usual method 
of beginning an action in the Common Pleas, just as a latitat, 
based on a supposed bill of Middlesex, was the usual method of 
beginning an action in the King's Bench.® ' 

In 1829 the common law procedure commissioners^^ustly 
condemned the procedure by bill of Middlesex;® and in 1832 
the Uniformity of Process Act ^ abolished not only this procedure, 
but also the other equally fictitious processes used by the 
Common Pleas and the Exchequer. These courts were left in 
possession of the jurisdiction which they exercised ; but, for the 
future,* all actions were to be begun by a writ in the form pre- 
scribed by the Act, and all subsequent process^was tq.be according 
to the rules and forms therein also prescribed. 

(ii) Jurisdiction in error. 

In the thirteenth and early fourteenth centuries jurisdiction 
in error belonged almost exclusively to the court of^ King's 
Bench ; but we shall see that, at the end of the thirteenth century, 
a still higher court was emerging — the King's Council in Parlia- 
ment — which could correct the errors of the King's Bench.® At 
that date, however, neither the constitution nor the powers of 
this court were fixed. The King's Bench, which was as yet often 
held ceram rege, which was not yet very distinguishable from 
the Council,® was still pre-eminently the court which corrected 
the errors of other courts, including, till 1830,^^ the court of 
Common Pleas, and till 1783® the court of King's Bench in 
Ireland® 

I have already explained in general terms the nature of ^ 

0 

1 Lives of the Norths i 130-131 ; Jlorth says, at p. 131, “ After this process 
came into common use it is scarce to be conceived how the court revived and 
flourished ; being instead of vacation in term rather tern^in vacation ; but, as we 
have seen, above 200 n. 8, the King’s Bench still kept the largest part of this 
business. 

3 Brown v. Babbington (1705) 2 Ld. Raym. at p. 882 per Holt, C.J. ; House of 
Lords MSS. (1699-1702) 478 no. 1733 ^ Powell, J. ; First Report of the Common 
Law Procedure Commissioners, Pari;. Papers, 1829 ix 73. 

* ** The instruments taken altogether are worded in a manner so strangely foreign 
to their purposes, that the party sued can scarcely be expected to understand them 
without the assistance of his attorn^," Park. Papers 1829 ix 82. 

^2 William IV. c. 39. "Below 352. ‘Above 207, 209-211. 

7 Below 245. 23 George III. c. 28 § 2. 

’*Y.B. 5 Ed. II. (S.S.) i52;rBaldwin, The King's Council 58, citing a case of 
1223 in which directions were given to the Irish courts; Registrum Brevium 
(Ed. 1687) X32 a note in the margin. 
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writ of error Rnd the character of the proceedings thereon.' That 
its defects were more apparent when it was applied to the 
correction of errors in civil cases than when it was applied to the 
correction of errors in criminal cases can be seen frotf the fact 
^hat the legislature, from an early date, tried to supply a remedy 
for some of diem. The writ of error in civil cases did not remain, 
as the writ of error in criminal cases remained, entirely unre- 
formed. We have seen that the writ was defective in that it 
Mn^s both too wide and too narrow. Firstly, it was too wide 
beetle any error on the record, however trifling, was ground for 
a writ ; and, as records were regarded as very sacred things, the 
judges did not dare to make the smallest verbal amendment A 
tradition sprang up that this attitude of the judges was due to 
the severity with which Edward 1 . had punished his judges who 
had been guilty of fraudulent alteration of the records and other 
mal-practices.^ But the records of this episode hardly bear this 
out“ Their attitude was really the result of the extreme techni- 
cality and formalism which is always the mark of a primitive 
system of law. The result was that writs of error were brought, 
and judgments reversed, on account of merely verbal errors on 
the record “ Justice,** as Blackstone said,^ “ was perpetually 
entangled in a net of mere technical jargon.** Several statutes 
— called statutes of Jeofails — were passed to remedy this defect.** 
Secondly, the writ was too narrow, because it lay only for errors 
on the record. It might happen that the parties alleged matters 
upon which the judge pronounced a decision without entering 
that decision*on the record. Because they were not entexpd on 
the record they could not, though both material and 'erroneous, 
be assigned as errors. ,To remedy this a clause in the Statute of 
Westminster II (1285)® enacted that if one of the parties to an 
action alleged* an exception which the judge refused to allow, 
such party might write it down and require the judge to seal it. 
Tile ruling upon such an exception could then be assigned as an 


^ Above 213-214. 

^ Coke, Fourth In8tit.<»255 ; Bl. Comm. Hi 408-410 ;• for an account of this 
episode see vol. ii Bk. iii c. 4. 

* State Trials of the reign of Edward I (C.S.J,xxxix-xliii where the cases are 
summarized ; it is pointed out at p. xlii that the number of cases in which records 
were altered was small. On the other hand Mr^ Bolland has recently pointed out 
(Y.B. 8 Ed. II. xxi-xxiii) that the tale that Hengham, C.J., was lined for remitting a 
fine and making an alteration of a record to that effect can be traced back to a state- 
ment by Scrope, C.J., in 1329. 

* Comm, iii 4x0. 

‘ So called because, if a pleader saw and ackn<|wledged the error (Jeo faille), he 
was allowed to amend, ibid iii 406; for instances i|pe Y.B. 13, 14 Ed. 111 . (R.S.) 
Ixxv, Ixxvi. 

* 13 Edward I. St. i c. 31. 
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error, though it was not upon the record.^ This writing was 
called a Bill of Exceptions. But this remedy was hot very 
adequate^ The statute did not apply to cases to which the 
crown was a party, and therefore it did not apply to the revenue 
side of the court of Exchequer.^ Moreover, the proceedings op 
such a Bill left the court of error as little discretion as the pro- 
ceedings on a writ of error. If the ruling excepted against was 
adjudged to be incorrect the exception must be allowed, even if 
the court thought the verdict arrived at by the jury was corrgrt.® 
(iii) Methods, other than the writ of error, by which J^Cdicial 
proceedings might he questioned, 

{a) Certain errors in the process of the court, committed by 
the defaults of the clerks, or as to matters of fact, could be 
remedied by the court itself. The writ issued for this purpose 
was called a writ of error “coram vobis” if the error was in the 
Comfnon Pleas ; “ coram nobis ” if it was in the King’s Bench.^ 
f^) We shall see that in the thirteenth /sientury the common 
law courts used to administer both law and equity ; but that, 
later, the equitable ideas and rules which then mitigated the 
rigour of the law tended to disappear.® An illustration of this 
earlier phase in the history of the common law is to be seen in 
the writ Audita Querela by which “a defendant against whom 
judgment is recovered . . . may be relieved upon good matter 
of discharge which has happened since the judgment.”® The 
writ might be directed either to the Common Pleas or King’s 
Bench. After stating that the complaint has been Tieard, it 
directed the court to hear both parties and to do jCistice to them. 
Stonore, C.J., in Edward III.’s reign ^ and Blackstone® both 
recognize its essentially equitable character. But it gradually 
became obsolete. Parties seeking such relief either applied to 

^ ** The mischief before this statute was that wh^n the plaintiff or the defen 4 ant 
did offer to allege an exception (as in those days they did ore tenus at the bar) pray- 
ing the justices to allow it, and the justices overruling it so as it was never entered of 
record, this the party could not assign for error,” Coke, Second Instit. 426-427 ; 
Reeves, H.E.L. ii 97-100; for cases illustrating this procedure see Y.BB. 33-35 
Ed. 1 (R.S.) 138, wher^ Hengham refused to sign suclva bill; 4 Hy. VI. Hil. pi. 14. 

^Attorney-General v. Sillem (1863) 2 H. and C. at p. 605 ; but it would seem 
that in criminal cases the judge might seal such a bill if he liked, see the 
Rioters’ Case (1683) i Vern. i;f5. 

^ Household Coal and Iron Co. v. Neilson (1843) g Cl. and Fin. at p. 804. 

^ Tidd, Practice (8th Ed.) 11^1 ; cf. Debenham v. Bateman (1561) Dyer 195 ; 
the difference in form results from the theory of the actual presence of the king in 
the King’s Bench. 

^ Below 446-449 ; vol. ii Bk. iii cc. 3 and 4. 

* Bl. Comm, iii 404 ; see F.N.B. 103 H-X05 F. 

^ I tell you plainly that ^iidita Querela is given rather by Equity than by 
Coixunon law,” Y.B. 17 Ed. IH. (R.S.) 370; cf. Y.B. 20 Ed. III. ii (R.S.) 56 where 
the fact that the applicant was a poor man was unsuccessfully urged. 

^ Comm, iii 404-405. 
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the court oP j^hancery for an injunction,' or by motion to the 
court iA which the action had been heard.^ 


(?) By far the most important method by which the decision 
by the court could be questioned was by motion for I new trial. 

^It would se^m that from an early period the court had assumed 
the power to grant a new trial. In 1345-1346 the Common 
Pleas clearly considered that it had a power to order a new trial 
where the finding of a jury at nisi prius was unsatisfactory;® and 


re are other cases in the Year Books in which new trials were 


awakij^ because of irregularities in the conduct of the jury.'' 
Though precedents of cases in which the court ordered a new 
trial are not frequent in the earlier reports, it is clear that the 
court had this power ; ^ and in 1648 Sladis Case^ shows that the 
court regarded itself as possessing the right to grant a new trial 
as part of its usual powers. In that case Rolle, J., though he 
refused to stay judgment, advised a new trial. In 1655* Glyn, 
C.J., in granting f^iew trial on account of excessive damages 
stated that it is frequent in our books for the court to take 
notice of miscarriages of jurors, and to grant new trials upon 
them.” ^ During the early part of the seventeenth century the 
court of Common Pleas was accustomed to grant new trials upon 
the certificate of the judge that the verdict was contrary to his 
opinion. The court of King’s Bench required some matter ap- 
pearing on the record to justify such a grant.® But in Charles 
II.’s reign they adopted the practice of granting a new trial on 
the affidavit of the party. This was necessary, partly because 
parties would otherwise have appealed to equity to be jjelieved 
from judgments founded upon unreasonable verdicts ; ' and paitly 
because, after the fall gf the court of Star Chamber and the de- 
cision in BushelCs Case ® there was no other check upon juries.'® 
As Lord Mansfield said, “ It is absolutely necessary to justice 


^ Below 45S. 

* Wicket V. Cremer (1699) i Ld. Raym^439. • 

3 Y.B. 20 Ed. III. i (R,S.) 74-76. 

^Y.BB. 24 Ed. III. Hil. pi. 10; ii Hy. IV. Mich. pi. 41; 14 Henry VII. Mich, 
pi. 3 ; for a summary and a comment on these cases see ^ale Law Journal xxvi 54, 
n. 12 — but note that the references there cited are not correct. In Witham v. Lewis 
(1744) I Wils. at pp. 55-56 Willes, C.J., took a distinction between a venire facias 
de novo and the grant of a new trial ; it is possible*that the case in Y.B. 20 Ed. III. 
i (R.S.) 74-76 may have been simply a case of a venire facias de novo ; but the later 
cases seem to be genuine cases of new trials, as>^they were not granted in respect of 
matters appearing on the record, but on the ground of some misconduct in the jury. 

•Lord Mansfield in Bright v. Eynon (1757) i Burr. 390 accounted for the 
paucity of authority by saying ** that the old report books do not give any accounts 
of determinations made by the court upon motions.” 

“Style 138, 7 Wood v. Gur^ton, Style 466. 

“ Bl. Comm, iii 388 ; Martyn v. Jackson (1674/, 3 Keb. 398. 

® (1670) Vaughan 135 ; below 345 - 347 - 
Bl. Comm, iii 388 ; Thayer, Evidence 172 n. 4. 

VOL* - 5 * 
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that there should upon many occasions be opporj^^ties of re- 
considering the cause by a new trial.” ^ If it appear^ to be 
necessary they will be granted after a trial at bar as well as®after 
a trial at t^isi prius. 

Motions for a new trial, a writ of error on the record, or^ 
*^a Bill of Exceptions were therefore the available methods of 
questioning a decision of the court. But they could not all be 
used at once. If a new trial were applied for, the party waived 
his right to question the result of the first trial by a writ of 
or a Bill of Exceptions. The result was that if the appljp^Jdon 
for a new trial failed, the party lost all right to question the de- 
cision. If it succeeded he might proceed by writ of error or 
Bill of Exceptions in case he thought there had been any errors 
in the proceedings on such new trial.^ We shall see that the 
Common Law Procedure Acts made considerable alterations in 
these rules ; ^ but these alterations cannot be explained until the 
jurisdiction in error of the court of Exchequey^i Chamber has been 
described. 

(3) Superintendence over the due observance of the law by 
officials and others. 

When the court of King's Bench was indistinguishable from 
the Council it naturally shared with the Council this work of 
superintendence. One branch of this work developed into the 
procedure in error which has just been described. Another 
branch developed into a jurisdiction to amend “misdemeanours 
extra j.udicial,'' partly by its process of contempt,^ but chiefly by 
means of tBe prerogative writs. Thus the writ of error apd these 
prerogative writs have a common root ; aqd they have a common 
characteristic. Unlike ordinary writs by which actions between 
private persons are begun,® they can, with certain limitations,® 
issue to any part of the king's dominions, except Scotland.’’^ 

^ Bright V. Eynon (i 75 V)i i Burr, 390, 393. 

3 Attorney-General v. Sillem (1864) 10 H.L.C. at pp. 730, 731, 734. 

3 Below 245-246. * For this process see Bk. iii 1 ^. II. c. 2 § 9. 

^ Calvin’s Case (x6qQ) 7 Co. Rep. 20 a ; cf. Craw y. Ramsey (1670) Vaughan 
at p. 290; it is otherwise if the suit is ** immediately for the king,” because, as he 
can sue in any court, the necessary writs can issue to any part of his dominions, 
Hale, Hist. Com. Law 268. ** 

* The writ of error would not run into a country not governed by the common 
law. Hale, Hist. Com. Law 269 ; aj*, 26 Victoria c. 20 provides that a writ of Habeas 
Corpus shall not issue out of England into any colony or foreign dominion of the 
crown where there is a court established which has authority to issue the writ, for 
the cases which gave rise to this statute see Forsyth, Leading Cases 452. 

’ Rex V. Cowle (1759) 2 Burr, at pp. 855-856 (the prerogative writs) ; as to the 
writ of error, Vaughan, C.J., in h^s Reports at p. 402, says that it is the only writ, 
which concerns right and property between subjects ” that can be issued out of 
England ; “ the reasons are, first for that without such writ, the law appointed or 
permitted to such inferior dominion, might be insensibly changed witnin itself,. 
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Some theie writs were issued from the Chancery, others were 
issued either from the Chancery or the King’s Bench, others were 
issued either from the Chancery or any of the three common law 
courts. To appreciate the extent and importance of the juris- 
t diction thu^ exercised by the King’s Bench it is necessary to 
glance briefly at these writs. 

Habeas Corpus. This writ has a great place in the history 
of our constitutional law because it has come to be the most 
Nj^ient protection ever invented for the liberty of the subject. 
I shijl deal with its history in detail in a later volume, when I 
am considering the history of the liberty of the subject.^ Here 
it will be sufficient to indicate very briefly the stages by which 
it attained to the position which it holds in our modern consti- 
tutional law. Originally, as we have seen,^ it was a writ by 
which a court could bring before itself persons whose presence 
was necessary for some legal proceeding pending before It ; and 
some forms^of thjiwrit never ceased to be merely procedural.® 
But a writ by which a court can bring persons before it can be 
used for many different purposes. From the end of the fifteenth 
century onwards it was used by the King’s Bench and Common 
Pleas tb assert their jurisdiction against rival courts, such as the 
Chancery,^ the Council,® the Admiralty,^ or the court of High 
Commission."^ They could, by means of this writ, bring before 
themselves and release persons who had been imprisoned by one 
of these rival courts, if, in their opinion, the court had acted in 
excess of its jurisdiction. Thus it came to be a writ by which 
a person unlawfully imprisoned could get released. But^ in the 
great constitutional controversies of the seventeenth century, the 
Parliamentary opposition always asserted that they were main- 
taining, and the king was breaking, the, law. If members of this 
opposition or others were imprisoned by the king they natur- 
^ly had recourse to this writ to get release. Thus it became 
famous in constitutional law.^ Its position as the most efficient 


without the assent of the Dominion Superiour. Secondly, judgments might be then 
given to the disadvantagejor lessening of the superiority,* which cannot be reason- 
able ; or to make the superiority to be only oi the king, not of the crown of England 
(as King James once would have it in the case of ex relatione y, Selden mihit 

whom King James consulted in this question).*’ 

1 Bk. iv Pt. II. c. 6 § 3. I Above 202. 

^E.g. Habeas Corpus ad prosequendum, *ad testificandum, ad deliberandum, 
and Habeas Corpora Juratorum, Bl. Comm, iii 130. 

* Y.B. 22 Ed. IV. Mich. pi. 21. 

* Glanvil’s Case (1615) Moore 83S, and the precedents there cited. 

* Select Cases in Admiralty (S.S.) ii xlvi, xlyi ; Prynne Animadversions 99. 

’ Fourth Instit. 333-334* 

^ Selden in his argument at the conference oetween the Lords and Commons 
in 1628 calls it, ** the highest remedy in law for any man that is imprisoned,” 
3 S.T. 95. 
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protector of the liberty of the subject was unquestione’d after the 
Great Rebellion ; ^ and men began to assign as its direct ancestor 
some of tl^ clauses of Magna Carta, the literal meaning of which 
had been forgotten. But, though there is no direct descent there 
is an indirect connection between the writ of Habeas Corpus^ 
and Magna Carta. The writ helped to realize the Great Charter’s 
ideal of a supreme law which could check the caprice of arbi- 
trary, power. And because the constitutional statesman of the 
seventeenth century saw that it was the most efficient instrunjj^t 
to effect this object, they wisely concentrated their energies^^apon 
making it more efficient. As the result of statutes of 1641,* 
1679,^ and 1816® it could be issued by the Chancellor and by 
any of the judges of the three common law courts in vacation 
or in term time ; and abundant securities were provided against 
a refusal to issue it, and for speedy obedience to it when issued. 

Certiorari} This is an original writ which can be issued 
either out of the Chancery or the King’s Beftch wljen the king 
desires to be certified of any record made by any court of record, 
or by certain officials, e.g. the sheriff or the coroners. Thus, as 
we have seen, indictments can be removed from the itinerant 
justices by this writ to the King’s Bench."^ It is demandable in 
criminal cases as of right only by the crown. 

Prohibition} ** A prohibition is a writ issuing properly only 
out of the court of King’s Bench, being the king’s prerogative 
writ ; but, for the futherance of justice, it may now also be had 
in some cases out of the court of Chancery, Common Pleas, or 
Exchequer • directed to the judge and parties of a suit in any 
inferior court, commanding them to cease from the prosecution 
thereof, upon a suggestion that either the cause originally, or 
some collateral matter arising therein, does not belong to that 
jurisdiction.” ® Fitzherbert gives many instances of such writs. 
Thus a prohibition might be directed to the sheriff that he 4 o 
not hold plea in a \yrit of right, because the tenant had put 


^ “ The writ of Habeas Corpus is now the most usual remedy by which a man 
is restored again to his tiberty, if he have been agains*' the law deprived of it,*' 
Busheirs Case (1670) Vaughan at p. 136; cf. Hale, P.C. ii 143. 

^ Above 61, 63 ; vol. ii Bk. iii, c. 2. 

^ i6 Charles I. c. zo § 8— dealing with commitments to prison by the Council. 

*31 Charles II. c. 2. *56 George III. c. 100. 

*App. XIII.; Holt, C.J. (z Salk. 263), said that when a new jurisdiction is 
created by Parliament to act according to the course of the common law a writ 
of error can be brought from its decision : when they are to act in a summary way, 
or in a new course different from the common law, a writ of certiorari lies. 

7 Above 213. B App. ^II. A. ^ Bl. Comm, iii 112. 

F.N.B. 39 H'47 B ; in some cases it was granted when wrong was done to 
the party by proceeding in the other jurisdiction, e.g. the case of a lease offered to 
be proved in the ecclesiastical court by one witness and refused, because by that 
law two witnesses were required, Home v. Earl Camden (1795) 2 Hy. Bl. at p. 536. 
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hunse\f u'pdb the Grand Assize ; or a prohibition might be 
directed to the ecclesiastical court if it held plea of lay fee. We 
shall see that it was by means of this writ that the courts of 
common law asserted their superiority over the court of Admiralty 
and the ecclesiastical courts.^ The ecclesiastical courts tried in 
vain to restrict its issue at different periods.^ They succeeded, 
however, in establishing their right to an appeal in case of the 
issue of the writ A statute was made in 1 296 which provided 
when a prohibition had been directed to the ecclesiastical 
jud^s, the chancellor or chief justice should, if they thought 
that the matter should be determined in the ecclesiastical court, 
order that court to proceed notwithstanding the prohibition. 
This process of appeal was known as the grant of a writ of 
Consultation.^ In no other cases was there any appeal directly 
provided by law against the issue of the writ.^ 

Mandamus.^ This is “a command issuing in the* king*s 
name from ,the c^urt of King’s Bench, and directed to any 
person, corporation, or inferior court of judicature, within the 
king’s dominions ; requiring them to do some particular thing 
therein specified, which appertains to their office and duty.”® 
It lies* for instance, to compel the admission or restoration of 
any person to a public office, or to compel the holding of a 
court As Lord Mansfield put it, “When there is no specific 
remedy the court will grant a mandamus that justice may be 
done.” ^ But if there is a more convenient remedy it will not be 
granted.® 

Quo Warranto^ This is a writ “ In the nature of a writ of 
right for the king against persons who claimed or usurped Any 
office, franchise, liberliy, or privilege belonging to the crown, to 
enquire bjwhat authority they maintained their claim, in order 

1 Below 553-558. 594-595- .... 

• ®5i Henry III.; Articuli Cleri 9 Edward II.; Articles exhibited by Bancroft, 

Archbishop of Canterbury in 1605, Coke, Second Instit. 599-618. 

* 24 Edward I. ; App. XII., B. • * 

^ I Ld. Raym. 545 ; 5 B. and C. 765 ; but indirectly an appeal was made 
possible ; Eyre, C.B., in Home v. Earl Camden (2 Hy. Bl. 533) giving his opinion to 
the House of Lords said,^* In modern times when prohibitions are applied for . . . 
and the parties applying suggest grounds either of fact or law . • . which appear to 
the court so doubtful as to be fit to be put in a j:ourse of trial, the party applying 
is directed to declare in prohibition, that is, to institute a feigned action ... in 
which action, in the shape of a question whether such a prohibition ought to have 
been granted, the real question, whether such a prohibition ought to he granted is 
considered ; *’ this question could be taken to the House of Lords, as in form it was 
an action for damages for proceeding after a prohibition had been obtained. 

“App. XV. 

® Bl. Comm, iii no ; there was a similar wr^ of procedendo ad judicium issuing 
out of the Chancery and ordering the judges of any court to proceed to judgment, 
ibid X09 ; F.N.B. 153 B. * 

^ R. V. Bank of England (1780) 2 Dougl. 506. 

^ Re Nathan (Z884) Z2 Q.B.D. 461^ 


» App. XIV. 
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to have the right determined”^ We have already seei;iL what 
an important part the writ played in Edward Vs reign.* It 
gradually v^ent out of use ; and as early as the sixteenth century * 
its place was taken by an information in the nature of a Quo 
Warranto filed by the Attorney-General."* The most famous 
instance of this proceding was the information filed against the 
corporation of London 1681-1683.® In modern times it has 
come to be available not only to the crown, when a franchise or 
office has been usurped, but also to a private person aggrie^^ 
by such usurpation.® 0^^ 

Ne Exeat Regno. By the common law the king could forbid 
his subjects from going outside the realm, “ because that every 
man is bound to defend the king and the realm.” ^ It was 
issued by the Chancellor for reasons of state on the application, 
in the sixteenth and seventeenth centuries, of a secretary of 
state.® * But, at the beginning of the eighteenth century, it came 
to be issued by the Chancellor on the applie^ition ,of a private 
person in order to prevent the evasion of legal or equitable 
liabilities.® Probaby the fact that the Chancellor was both a 
great official of the state and the head of the court of the 
Chancery helped to introduce this extension of the use* of the 
writ. 

All these writs, except the writs of Quo Warranto and Ne 
Exeat Regno, could be issued by the court of King’s Bench ; and 
the proceedings taken upon them were, except in the case of the 
writ Ne Exeat Regno, under its control, as, with this exception, 
all these^ wi;its were returnable there. Thus the court of King’s 
Bench, and, through the court of King’s Bench, the commton law, 
gained a large power to prevent the commission of illegal acts 
by the persons and bodies entrusted with the conduct of both the 

’ Selwyn Nisi Prius (Ed. 1842) X143. ” Above 88. 

^Tindal, C.J., in Darley v. Reg. (1845-1846) Z2 Cl. and Fin. at p. 537 point^ 
out that there are many precpdents of informations in Coke’s Entries. 

^ The process upon this was different ; and it was not, as the writ itself wsts^ 
conclusive for the future against the crown as well as the subject, the King v. Trinity 
House (1662) I Sid. 86 ; Z2 Mod. 225. 

^ 8 S.T. 1039 ; for a modern case see Rex v. Speyei«[i9z6] i K.B. 595 ; [1916} 
2 K.B. 858. 

* Darley v. Reg. (X845-Z846), 12 Cl. and Fin. at p. 545; R. v. Speyer [19x6! 

, I K.B. at p. 609. 

7 <1 Qy the common law every nmn may go out of the realm to merchandize, or 
on pilgrimage, or for what other cau& he pleaseth, without the king’s leave ; and he 
shall not be punished for so doing ; but because that every man is of right for to 
defend the king and his realm, therefore the king at his pleasure by his writ may 
command a man that he go not beyond the seas or out of the realm without licence,” 
F.N.B.85A. , 

B Forsyth, Treading Cases 18 1. 

*It was said by Wilmot, C.jl, Opinions and Judgments 97-98, cited Forsyth, 
op. cit. 180, that the legality of using the writ in this way was settled in the reign 
of Charles IL ** upon an usage first begun in the time of James I.” 
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local tlA central government. A court which exercised a 
juris(^iction of this kind was usual enough in the mediaeval state, 
in which the work of government was done through courts exer- 
cising both administrative and judicial functions ; but me survival 
of such a ceurt in a modern state was by no means usual. The 
fact that the court of King’s Bench has always exercised this 
jurisdiction was not the least of the causes which ensured the 
^premacy of the common law in the state, by making the growth 
OTsa system of administrative law both less essential and more 
difficult. The fact that its successor — the King’s Bench Division 
— still exercises these administrative functions is one of the most 
striking illustrations of the manner in which the continuity of the 
development of the English state has preserved the mediaeval 
character of English legal institutions, and adapted them to 
modern uses. 


« •• TAe Court of Exchequer 

We have seen that the Exchequer had got a separate organiza- 
tion in the course of the twelfth century, and that it was thus the 
earliest* department of state to get this separate organization.^ 
During the greater part of the thirteenth century there was no 
separation between the financial and judicial sides of this depart- 
ment ; ^ and its relations with the main body of the Curia Regis 
were constant and close.* We must now trace the process by 
which the judicial side of this department fell apart from its 
financial side and became a distinct court. We shall see that 
this coyrt gradually became assimilated to the othe? two courts 
of common law ; thaf this process of assimilation took a long 
time to accomplish ; and that, to the end, the court preserved 
many traces of its old connection with the financial side of the 
Exchequer, which differentiated it from the other two courts. 

* Bracton does not recognize the Exchequer as a court of law 
of a kind similar to the two benches and* the itinerant justices.* 
But it is clear from both Britton * and Fleta * that, at the end of 

V • 

^ Above 42-44. 

* Thus Maitland, Equity 2, speaking of Ed^yard I.*8 reign, says that from the 
modern point of view, the Exchequer ** is not only a court of law, but a government 
office^ an administrative or executive bureau ; ^ cf. Tout, Edward II. 45. 

* Below 233-234. * Above 204 n. 5. 

•“Also our will is, that at our Exchequer at Westminster and elsewhere our 
Treasurers and our Barons there have jurisdiction and record of things which con- 
cern their office, and to hear and determine all causes relating to our debts and 
scdgnories and things incident thereto, withoul which such matters could not be 
tried; and that they have cognizance of debts^owin^ to our debtors, by ’means 
whereof we may the more spedily recover our own,” 1 5. 

* “ Habet etiam Rex Curiam suam et justiciarios suos in Scaccario apud West- 
monasterium residentes cujus loci capitalis est Thesaurarius, non tamen justiciarius 
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the thirteenth century, the judicial side of the de^rfcm^it was 
beginning to be more definitely separated from the administrative 
side; and there are other indications that this judicial side was 
beginning to present characteristics resembling those of the other 
two courts of law. Thus, firstly, the plea rolls of th® Exchequer * 
begin in 1236-1237, and are practically continuous after 1267- 
1268.^ Secondly, the term “Baron of the Exchequer ” ceased 
to denote any of the high officials of the Exchequer ; ^ and, from^ 
1234, came to be appropriated to a special set of officials 
distinct duties of a mixed judicial and administrative kind.® > 5 \nd 
the growing importance of their judicial duties at the beginning of 
the fourteenth century can be seen from the fact that they were 
recruited both from amongst the Exchequer clerks and from 
among the eminent practitioners in the common law courts.^ 
Thirdly, just as the other two common law courts had their chief 
justices* so, in Edward L*s reign, William Carlton, the most senior 
of the Barons, is described as “capitalis baro.*'® It^-is probable, 
however, from Fleta’s words ® that the title merely expressed the 
fact that he was the senior Baron ; but, in 1312, the position of 
“ capitalis baro ** ceased to be merely the title of the most senior 
of the Barons, and came to be a definite office which gave the 
holder the right of presiding over the other Barons."^ Fourthly, 
the abolition of the office of justiciar in 1234,® and the growing 
separation of the other two courts of common law, were not 
without their influence on the judicial department of the 
Exchequer. By the beginning of the fourteenth century there- 
fore, the court of Exchequer had come to be a separate depart- 
meht presided over by official Barons, some of whom were 
professional lawyers. But the rolls of thisdepartment were kept, 
like the other rolls of the Exchequer, by the Treasurer ; and so, 

ut in pronunciationibus judiciorum placitorum inter extraneas personas habitorum, 
sed in hiis quae commodum Regis respiciant, et tarn in rebus forinsecis quam intrid^- 
secis. . . , Justiciarii ibiden^ commorantes Barones esse dicimus,*’ Fleta ii 25. 26; 
cf. ibid i 48. 1 ; ii 2. 6. • 

^ Tout, Edward II. 55 n. 2 ; Poole, The Exchequer in the Twelfth Century 183 

n. 5. 

* Above 44. • ® Tout, op. cit. 333 seq<f. 

* ** Other barons like Thrickingham, Staunton, and Friskney, this latter a lay- 
man, had been regular justices of/>ne or both of the two benches ; while others had 
had judicial experience in eyres and similar temporary commissions. . . . Three of 
the lay barons, Scotter, Friskney, and Passelewe, had been advocates in large prac- 
tices in the common law courts,*’ ibia 336 ; cf. Y.B. 3, 4, Ed. II. (S.S.) xxii. 

®Tout, op. cit. 338. •Above 231 n. 6. 

^ Tout, op. cit. 338-339 ; Professor Tout thinks that Norwich’s appointment was 
one of the changes brought about by the ordinances of 1311, and he tells us that a 
special stipend was assigned to him (is deput3r Treasurer ; he was probably appointed 
deputy Treasurer in order to give him the right, qua Chief Baron, to preside over 
the other barons ; this office gave nim the place formerly occupied by the Treasurer 
who, Fleta tells us, above 231 n. 6 had been the president of the court. 

* Above 205. 
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when jiic^ial department became a separate court, it is said 
to be |i court held by the Treasurer and the Barons.^ 

It became a separate court very gradually ; and tljp process 
by which this result was attained may be summarized as follows : 

It lost it» close connection with the king and Council, (ii) 
Its jurisdiction, during the fourteenth, fifteenth, and first half of 
the sixteenth centuries, was limited almost entirely to the hearing 
^jfrevenue cases, (iii) The Barons came to be recruited entirely 
mltathe lawyers, and the court began to exercise a jurisdiction 
over C2tees other than revenue cases. Let us examine the effects 
of these three developments. 

(i) The close connection of the Exchequer with the main 
body of the Curia Regis was maintained all through the 
thirteenth century. The king himself sometimes presided 
there and, though the Exchequer was usually stationed at 
Westminster, it sometimes followed the king in his peregrinations 
over the country. Thus it was at Shrewsbury in 1280,^ at York 
in 1298,^ 1327,® and 1392.® Similarly it is clear that during the 
reigns of Edward I. and II., ‘‘the Exchequer did not lose its 
character as a court of general assemblage. . . . To a consider- 
able extent its sessions were still the sessions of the Council." " 
To some extent, no doubt, the instances which Madox gives ® of 
the Council sitting at the Exchequer, can be explained by the 
probable conjecture that these meetings of the Council were 
simply held in a room at the Exchequer buildings.® It is clear 
too that in thjs room judges and officials both of the Exchequer 
and the Chancery, sometimes met to discuss legal djffieulties ; 
and no dbubt other meetings of the Council were there held.^®' 
But, though the connection of the Exchequer with the Council 
was necessarily as close and as constant as the connection of 


^ Coke, Fourth Instit. 105, says ** Albeit the Barons, as hath been said, are the 
sol^ judges, yet the Treasurer of the Exchequer is joined with them in keeping of 
the records ; ** and that “ the Lord Treasurer is also Trc^urer of the Exchequer ; ” 
cf. Britton i 97 ; Madox, ii 54-55 ; Manning, Exchequer of Pleas 480 n. 

® Madox, ii 10, ii, 102. ^ Foss, Judges iii 22. 

♦ Ibid iii 23. * Ibid iii 337. ® Ibid iv 15. 

’ Baldwin, The King’s Gbuncil 211 ; Select Cases befor^the Council (S.S.) xxii. 

® Madox, ii 29, 32, Z02. 

• Tout, op. cit. 56 says, ** I am inclined to sug^st that we may find at least a 
partial explanation of many of the extra-financial acts often described as done ‘ in 
the exchequer,* and sometimes imagined to be ^ done by the exchequer, by the 
circumstances that departments, less well off than the exchequer in the matter of 
housing, found it convenient to do this work on exchequer premises, lent to them 
for the purpose. Thus when the chancery holds upon occasion a sitting in the 
exchequer, we are not to imagine that there is some subtle inter-relation between 
the two departments. We have simply an instance of the officials of an office with 
00 home of its own meeting in the office of another d|^partment better provided with 
house room. We can explain in the same fashion the instances given by Madox of 
the kind’s council sitting in the exchequer.” 
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their modern successors the Treasury and the Cabmet, it^is clear 
that the staff of the Exchequer was becoming more and, more 
distinct, s We have seen that the Barons became a distinct class 
of officials in the thirteenth century, and that the management 
of the judicial side of the Exchequer passed to themt^ Similarly 
we have seen that about the same time the Exchequer acquired 
a Chancellor of its own.^ The Exchequer had thus become 
entirely separated from the Chancery ; and it was through ^ 
Chancellor that the judicial and the administrative sides 
Exchequer long maintained a connection. We shall s^ that 
the Chancellor of the Exchequer was the chief judge of the 
equity side which the court later developed ; ^ and it long re- 
mained the custom that the Chancellor of the Exchequer should, 
on his being sworn in, take his seat on the bench, and hear some 
motion moved by the senior barrister on the equity side of the 
court. ^ 

(ii) The process by which the jurisdiction of the court came 
to be limited almost entirely to revenue cases was very gradual, 
and was never quite complete. In the days when its connection 
with the Curia Regis was close and intimate all sorts^ of cases 
were heard at the Exchequer ; ® and these cases could be dealt 
with by a procedure which was not as yet tied to fixed forms.® 
But, early in the fourteenth century, the jurisdiction of the 
judicial side of the Exchequer became limited in two ways. 
Firstly, although the procedure on the revenue side of the Ex- 
chequer has always possessed certain peculiarities^ it gradually 
cjtme to present marked resemblances to the procedure of the 
other two common law courts.® The result was that*" litigants 
ceased to petition the Exchequer for reli6f on equitable grounds.® 
Such petitions came to be addressed to the Chancellor and the 
Council, because that tribunal, not being tied to common law 

§• 

^ Above 232. *4 Above 44 n. 2; Madox ii 51-52; Fleta ii 27, i. 

3 Below 240 ; Foss, Judges viii tells us that in 1732 Walpole as Chan- 
cellor of the Exchequer heard a case, and that, as the four Barons were equally 
divided, his voice decided it ; he could in theory hear cases in 1822, Parlt. Papers 
1822 xi 106. • • 

* Foss, Judges viii, 215 ; the senior barrister on the equity side of the court was 
called the ** Tubman,” on the common law side the Postman,” apparently on account 
of the characteristics of their official seats, Bl. Comm, iii 28 n. a. 

Above 38, 42, 44. 0 Baldwin, The King*s Council 2x7. 

7 Below 238-239. s Baldwin, The King's Council 231-232. 

B For the wide equitable jurisdiction exercised by the Exchequer in conjunction 
with the Council in the thirteenth century see ibid 214-228 ; Professor Baldwin 
thinks that the Exchequer lost these wide powers as the result of a contest between 
the departments of the Chancer3ii^nd the Exchequer in which the latter was worsted 
ibid 228-231 ; but, as Professot Tout points out, op. ciV.. 183-184, there is no real 
evidence of such a contest ever having taken place ; as he says, ” the change was 
rather a part of that policy of definition and differentiation of function, which under- 
lay all the really good side of the administrative reforms of Edward II.” 
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forms, \ame^ be far more able to give relief on equitable 
groun^l.^ Secondly, as the result of repeated ordinances and 
statutes of the latter half of the thirteenth century, the l^xchequer 
gradually ceased to hear common pleas. Ordinances to this 
Effect were tesued in 1270^ and 1277.® In 1282^ and 1300 '^ 
statutes made similar provisions. But the Exchequer seems to 
have still continued to hear such cases even as late as Edward 11 . Vs 
^jeign.® This was due partly to the fact that the king sometimes 
ga^'^^special permission to a litigant to proceed in the Exchequer ; ^ 
partl^o the fact that a large number of officials connected with 
the Exchequer were privileged to sue and be sued only there ; ® 
partly to the fact that the crown might proceed not only against 
its immediate debtor, but also against the debtor of that 
debtor.® But the king gradually ceased to interfere with the 
established law by giving these permissions to sue ; and it is 
clear from the evidence of the plea rolls that in Edwarcf II.’s 
reign the cour^t did little more than its legitimate business. Mr. 
Turner says^® that “ the rolls of the four terms of 4 Edward II. 
are sewn together in a single file, and number no more than 
fifty-thr^, whereas there are as many as five hundred and nine- 
teen rolls of the Common Bench for Michaelmas term alone.** 
We shall see that these relative proportions were maintained till 
Elizabeth*s reign. But, by that time, the court had begun to 
acquire, in addition to its proper jurisdiction over revenue cases, 
a supplementary equitable jurisdiction and a jurisdiction over 
common plea.^. We shall see that this expansion in these two 
directions is probably not wholly unconnected with 9 , g<’owing 
tendencjf to appoint the Barons of the Exchequer from the’ 
professional lawyers. • 

(iii) As early as Edward II.*s reign some of the Barons were 
professional lawyers ; and the Chief Baron was usually a lawyer.^'^ 
IiwEdward II. ’s reign Hervey of Staunton was successively the 
Chief Judge in the Eyre of Kent held in 1313-1314* Chief Baron 
of the Exchequer, and Chief Justice of the Common Pleas ; and 
in the reigns of Henry IV,, V., VI., and VII. the Chief Baron 
was also a judge of tHe Common Pleas. Blit, though some of 

• 

^ Below 449. * Madox ii 73. ® Ibid ii 74. 

* 10 Edward I. c. xx (the Statute of Rutland^ 

®a8 Edward I. c. 4 (Articuli super Cartas); cf. Coke, Fourth Instit. 114. 

‘Madox, ii 74-75, 81; P. and M. i 172 n. x; for illustrative cases from the 
records see Gross, The Jurisdiction of the Court of Exchequer under Edward I., 
L.Q.R. XXV X38. 

^Ibid 139-X43. ‘Ibid X39; belowti39. ® Below 240. 

w Y.B. 3, 4 Ed. II. (SIS.) xxi-xxii. * 

Vol. iv Bk. iv Pt. I. c. I ; L.Q.R. xxviii 133, X34. 

Above 232 and n 4. “Tout, op. cit. 340, 

^JFoss, Judges iv 135, 191, 230 ; v 95. 
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the other Barons were lawyers, they were not aj^awy^rs ; and 
many, as Foss says,^ “were raised to the Bench from, their 
practical knowledge of the revenue acquired in minor offences 
connectea with it.” It is not therefore surprising to find that 
the judges of the court held a position inferior to that of th€ 
judges of the other two courts of common law. They do not 
appear among the judges of assize,^ and they took rank after the 
serjeants at law.^ They were not members of the Serjeant’s Itm* 
of which all the judges were necessarily members.^ Theyv^e 
not summoned to Parliament with the other judges.® Thdy con- 
tinued to hold this inferior position till 1579. In that year, on 
the appointment of Robert Shute to the office of Baron, it was 
determined to place him on the same footing as the judges of the 
other two common law courts. His patent declared that, “ he 
shall ^be reputed and be of the same order, rank, estimation, 
dignity, and pre-eminence to all intents and purposes as any 
puisne judge of either of the other two courts.” ® ^ 

This change was no doubt due to the growth of the equitable 
jurisdiction of the Exchequer and of its jurisdiction over common 
pleas ; and it is probable that the growth of these two branches 
of its jurisdiction was due to the growing predominance of the 
legal element among the Barons.^ Thus, in the case of Stradling 
V. Morgan!^ it was argued that if a statute gave a penalty to be 
recovered in any of the king’s courts of record, an action could 
not be brought in the Exchequer, unless the plaintiff were an 
officer of the court or a debtor to the king, because it was a 
common jjlea. The second and third Barons were of this 
opinion ; ® but Saunders the Chief Baron, who had held •the posts 
of a judge of the Common Fleas and chief justice of the Queen’s 
Bench, argued from Glanvil that any common iplea could be 
heard in the court, and minimized the effects of the ordinances 


^ Foss, Judges iii 34S. . 

^Thus when the statute of 14 EdwUrd III. St. i c. x6 defined the persons who 
could try cases at nisi prius (below 279), it provided that, if the justices of the 
one Bench or the other did not come into the county, they could be tried by ** The 
Chief Baron of the Exchequer if he be a man of the la^ ; the other Barons were 
not mentioned. 

^ Foss, Judges iv 15 ; Fortoscue, De Laudibus c. 50 notes that when a serjeant 
is made a judge the value of the rings he gives to the Barons of the Exchequer is 
smaller than the value of those gi>^n to the Chief Baron and the judges of the other 
courts. 

♦Above 197 ; vol. ii Bk. iii c. 5 ; Foss, Judges v ii, 95. 

* Ibid 95. • Ibid 409-410 ; vi 18-21. 

7 For instances of the appointment of lawyers to be Barons in the Tudor period 
see Dasent ii 33 (1546-1547) ; Foss, Judges vi 19, says that under Henry Vil. and 
VIII., they were advancing ii^legal education and enteting into the Inns of Court. 
Several instances Qccur of there being members, and even readers there after they 
had become Barons.*’ 

® (1560) Plowden at pp. 207-209. * At p. 208. 
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and stal^ite^ ^ich restricted the Exchequer jurisdiction.^ This 
would seem to show that the judges of the court who were 
lawyers encouraged litigants who wished to sue there. 

When the Barons of the Exchequer had come to chosen 
from the lawyers it became clear that some official was wanted 
to supply the technical knowledge of matters of account which 
the Barons had formerly possessed. The duty of supplying this 
knowledge was turned over to the cursitor Baron — an official 
wfiose duty it was to know the “cursus** or course of the 
ExcHequer. Such an official seems to have been appointed in 
1323 but it is probable that the office grew in importance, and 
became definitely a separate office, as a result of this change in 
the status of the other Barons.® Besides keeping the other 
Barons informed as to the course of the Exchequer,^ he examined 
and audited the accounts of the sheriffs. In 1834 these duties 
were handed over to the Commissioners for auditing the {Jublic 
accounts ; ® aqd thet«ffice was abolished in 1857.® 

Thus, from the year 1579, the Barons were appointed from 
among the serjeants, and they rode the circuits like the other 
judges. But, long after this date, we can see in the wording of 
the statute book a reminiscence of the older status. When the 
Barons were, with the other judges, empowered to do judicial 
acts, the expression always used is “ Barons being of the degree 
of the coif.** ^ 

^ ** He denied that to be a statute which was called the Statute of Rutland, for he 
said it was only an ordinance made by the king without the authority of Parliament, 
touching the ordei* of the court of Exchequer. And as to the other statute that 
refers to Magna Carta, he said that there is no such restraint in Magna Clirta,” j^t^^ 
p. 209; Colfe rightly denied Saunders’ view of the Statute of Rutland, Second Instit. 
551 - 

* Tout, op. cit. 198. 

3 This probably gave rise to the opinion held by Foss, Judges vi 16, 26 that the 
title and office were created for the first time in 1610 ; but it would seem that the 
puisne Baron had before done the duties of the cursitor Baron, and that the puisne 
Baftn was commonly called by that name, see references cited by Foss, vi 21, 22, 
25-26; it became definitely a separate office at the end of the sixteenth century, just 
as the office of Chief Baron had become definitely a separate office at the beginning 
of the fourteenth century, above 232, 

^ “ He informeth the rest of the Barons of the course of the court in any matter 
that concerneth the king’s P'Arogative,” Practice of the ExcAiequer Court, written at 
the end of the sixteenth century, cited Foss, vi 25 ; a similar account is given by 
Vernon in a book which he published on the Exclysquer in 1642 — he says, ** The 
cursitor Baron being so called because he is chosen most usually out of some of the 
best experienced clerks of the two Remembrances’, or clerke of the Pipe’s office, 
and is to informe the bench and the king's learnea counsel from time to time, both 
in court and out of court, what the course of the Exchequer is,” cited Foss, vi 25-26. 

4 William IV. c. 90. 

* X9, 20 Victoria c. 86 ; Foss says, ix 109, that then his sole remaining duty was 
the notification in the court of Exchequer of the sqj/ereign’s sanction to the election 
of the sheriffs of London, ^and witnessing the attendant ceremonies of counting the 
hobnails and chopping the fagots as rent service to the crown;” these formalities 
are now performed in the king’s remembrancer’s office. 

^ That is having attained the degree of serjeant at law, vol. ii Bk. iii c. 5 ; in- 
stances are 31 dories II. c. 2 § 3 ; 56 George III. g, 100 § i. 
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The jurisdiction of the court of Exchequer be grouped 
under three heads, (i) It was a court of revenue. (2; It was 
a court of common law. (3) It was a court of equity.' The 
revenue /urisdiction was the oldest. The two other branches of 
its jurisdiction were grafted upon it at a time wh^n each judgp 
grasped at any kind of jurisdiction (and its profits) which he 
could obtain. 

(i) It was a court of revenue held before the Treasurer ai^ 
the Barons. This court of revenue decided questions betw^dn 
the crown and the taxpayer, and between the crown ajiQ the 
accountants to the crown. As a court of revenue it had certain 
peculiarities in its procedure which presented analogies both to 
the courts of common law and to the court of Chancery. These 
peculiarities are known as the cursus scaccarii.^ It was by fol- 
lowing up the analogies so suggested that the court of Exchequer 
becarne a court of common law and a court of equity as well as 
a court of revenue. We shall see that tUs jurisdiction of the 
Exchequer as a court of equity has been taken away by statute ; 
but this statute did not take away the peculiarities which char- 
acterized the jurisdiction of the court of revenue by virtue of the 
cursus scaccarii, even though these peculiarities gavL* in sub- 
stance a kind of equitable jurisdiction.^ By virtue of the cursus 
scaccarii, all kinds of equitable matter raised either on sugges- 
tion, petition, or plea were dealt with, and parties furnished with 
summary means of asserting their rights against the crown, and 
of having the matter determined at once by the court, in a way 
wholly dissimilar to the practice of any other court, and present- 
'• hig a peculiar union of legal and equitable procedure A good 
instance of this peculiar union of legal and equitable procedure 
used in the Exchequer, sitting as a court of revenue, is furnished 
by the power possessed by it of removing matters affecting the 
revenue or the property of the crown from the cognizance of 
other courts. Eyre, C.B., described it as a kind of injunction to 
stay proceedings in another court qualified by the liberty given 
to sue in the Exchequer. He speaks of it as being of a piece 
with the anomalous jurisdiction of the cc'urt of revenue in the 
Exchequer, which has here adopted an equitable, rather than a 

^ Dialogus (Praefatio), **Sanei^caccariumsui8 legibus . . . subsistit;'* Pollock, 
C.B., Attorney>General v. Hailing (1846) 15 M. and W. at p. 693 said, ** It (the court) 
has been in the constant habit of proceeding both after the forms of other courts of 
common law and in the manner also of a court of equity. The * course of the Ex- 
chequer,* involving both these modes of procedure, is part of the ancient and 
general law of the realm.** ® 

B Attorney-General v. HaVing 15 M. and W. 687,^ dissenting from Attorney- 
General V. Corporation of London (1845) 14 L.J.N.S. Ch. 305. 

’Attorney-General v. Hailing 15 M. and W. at p. 698. 
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I^al p\pcedii5je.^ The reforms in practice and procedure made 
by the Cominon Law Procedure Acts^ only applied to the 
Reverfue side of the Exchequer in so far as they were expressly 
made to do so by the Queen's Remembrancer’s Act> and the 
Crown Suits ^ct.® Even at the present day certain parts of the 
Exchequer practice and procedure present peculiarities which, 
have disappeared from the other courts. 

This cursus scaccarii is probably the nearest approach to a 
blDdy of administrative law that the English legal system has 
ever'known ; and the court of Exchequer, sitting as a court of 
Revenue, is the nearest approach to an administrative court. 
The resemblance would have been closer if the court had con- 
tinued to be staffed by Exchequer clerks to the exclusion of the 
common lawyers. But the fact that, from an early date, the 
lawyers were taking their places beside the officials * illustrates 
the manner in which the technical conceptions of the common 
law were beginning^o pervade all the departments of the state ; 
and the fact that in IS79 the lawyers finally ousted the officials 
is a striking proof of the vigorous life and the capacity for ex- 
pansion which the common law was showing at the end of the 
sixteenth century. 

( 2 ) It was a court of common law held before the Treasurer 
and the Barons. The court of Exchequer like the other common 
law courts had exclusive jurisdiction over the officials of the 
court. This jurisdiction existed as early as Henry IL's reign. 
The Dialogus mentions several privileges possessed by the Barons 
and other officers of the Exchequer.® “ The records of the subse- 
quent times,” says Madox,® “speak more distinctl^^. * They 
mention the privilege of impleading and being impleaded in the 
Exchequer onl^ ; freedom from toll for things bought for their 
own use ; freedom from suit to county courts, hundred courts, 
etc.; and other privileges. It is also to be understood, that 
several of the residents at the Exchequer had privilege not only 
for themselves, but also for their* clerks arfd their men.” The 
rights and privileges possessed by the court were thus wider than, 
though similar in kind to those possessed by the other courts."^ 


^ Cawthone v. Campbell, Lowndes, and others*, cited Manning, Exchequer of 
Pleas i 164 seqq. ; cp. 2 Salk. 546, where Walter, C.B., is reported to have said that, 
** where one entitled to the privilege of the court <s sued in C.B., this court sends a 
supersedeas ; but if it be in B.R. they do not send a supersedeas, for that would be 
to supersede the king ; but the practice is to send up the writ book by the puisne 
Baron, and demand privilege.” 

“ 16, 17 Victoria c. 113 ; 17, 18 Victoria c. 125. 

* 22, 23 Victoria c. 21 ; 28, 29 Victoria c. 104 ; Attorney-General v. Sillem 

(1864) H.L.C. 704 ; below 246. * 

•Above 232 and n. 4. ®I. 8. 

• ii Z2. ^ Above 203. 
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It possessed another privilege which was peculj;^ to The 
crown had peculiar advantages with regard to debts owing to 
it. Among these advantages was the right of the crown to 
require {juyment from the debtor of its debtor, and from the 
debtor of that debtor to an indefinite extent.^ When statute?. 
*and ordinances were passed to prevent the court from holding 
common pleas, the court made this right of the crown the 
foundation of a fiction by means of which they secured a jur^ 
diction which the legislature had denied to them. The plaintiff^ 
who wished to sue for breach of contract or other injurj?' was 
supposed to be a debtor to, or an accountant of the crown ; and it 
was supposed that unless he could recover his debt or damages 
he was thereby the less able (quo minus sufficiens existit) to 
satisfy the crown. As early as 1345-1346 this device for suing 
in the Exchequer had been resorted to in order to prevent the 
deferfdant from waging his law.^ It appears to have been 
generally used in the latter part of the sixteenth century, and 
thus by means of this writ of Quominus the court obtained a 
general jurisdiction over common pleas.^ Proceedings in this 
court began by writ of Quominus, just as proceedings in the 
court of King’s Bench began by bill of Middlesex and Latitat. 
In 1692-1693 ® an attempt was made to do for this process, what 
the Act of Charles 11 . had done for the process of Latitat,® and 
compel the plaintiff to express the true cause of action in his 
writ ; but the bill was dropped after a first reading. The Uni- 
formity of Process Act^ applied to the Quominus process in 
the court of Exchequer in the same way as it ‘applied to the 
'Latitat process in the court of King’s Bench.® 

(3) It was a court of equity held before the Treasurer, the 
Chancellor of the Exchequer, and the Barons. We have seen 
that the jurisdiction of the court as a court of revenue involved 

I > 

^ Dialogue ii 16 ; Britton i 5, above 231 n. 5 ; Coke, Second Instit. 551 ; 
Attorney-General v. Poultney (1665) l^ardres 403, 404, Hale, C.B., showed how 
this principle ought to have been limited ; he said suppose A indebted to the king in 
£100 ; B to A in /looo; C to B in £10,000 — ** These several debtors should luive 
the benefit of the xing’a prerogative against lands aivt goods for recovering their 
several debts. There would be no inconvenience if the king’s debt were so levied, 
though in the loth degree . . . but to make the king’s prerogative instrumental . . . 
to satisfy other men’s debts (i.e.^n this case to recover the £900 or the £9900 would 
be unreasonable, inconvenient, and mischievous to the subject ; ” Coke, Fourth Instit. 
ZZ5 agrees with Hale that som^ limitation ought to be imposed; in z62z a bill 
which would have had the effect of imposing some limitation passed the Commons, 
but was dropped in the Lords, Hist. MSS. Com. Fourth Rep. App. Ft. I. Z23. 

3 When the plaintiff is privileged the suit is by Quominus (App. XXI.) : when 
the defendant is privileged the smt is, as in other courts, by Bill, 2 Salk. 546. 

3 Y.B. 20 Ed. III. (R.S.) i iz6-z2o; for law wager Bft below 305-308. 

< Bl. Comm, iii 286; App. ’XXI. 

> Hist. MSS. Comm. Fourteenth Rep. App. Ft. VI. 342 no. 693. 

* Above 22Z. 2 William IV. c. 39. ^ Above 2221 
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the poJ^ssioiv^of certain equitable powers. This fact was recog- 
nized ^as early as Henry IL*s reign — though the term “ aequitas ” 
was not then used in quite the same sense as that which it after- 
wards acquired.^ We shall see that equitable jurisdicti% 3 n became 
4 he peculiar province of the Lord Chancellor, and that in his court 
it acquired a very technical meaning. The court of Exchequer 
had its chancellor ; it possessed certain equitable powers by virtue 
^f the cursus scaccarii ; and the writ of subpoena — the peculiar 
^ocess of the court of Chancery — was certainly known in the 
Exchequer as early as Henry IV. *s reign, ^ and was generally 
used in 1574.^ Probably the court, like the courts of the counties 
Palatine and Wales, ^ silently assumed this equitable jurisdiction 
in the course of the sixteenth century.® The flexible nature of 
the rules of equity in the fifteenth and sixteenth centuries, and 
its administration through common law forms,® made it the easier 
for a court which possessed affinities with the common law courts 
and with the cpurt ofChancery , to assume a jurisdiction of this kind. 
In the end the court of Exchequer obtained a general equitable 
jurisdiction on grounds similar to those upon which it obtained 
a general common law jurisdiction. “ Any person,” says Black- 
stone, ** tnay file a bill against another upon a bare suggestion 
that he is the king*s accomptant but whether he is so or not is 
never controverted.” ^ From the equity side of the court an ap- 
peal lay to the House of Lords, There is an instance of such an 
appeal in 1641, in which it was alleged that conflicting decisions 
had been given by this court, and the court of Chancery.® The 

, > 

^ Dial&gus i 4, the duty of the officials is ** ut re^is utilitati prospiiciant ; sal .^ 
tamen aequitate secundum constitutas leges scaccarii ; for the meaning of the 
term equity at different periods see below 467-469 ; vol. ii Bk. iii cc. 4 and 5 ; vol. v 
Bk. iv Pt. I. c. 4. j 

^Cotton, Records 410; Reeves, H.E.L. ii 495, 496; Coke, Fourth Instit. 119; 
a petition of 3 Henry V. (4 Rot. Pari. 84) complains of writs of subpoena sued out 
of 4he Chancery and the Exchequer for matters determinable at Common Law ; for 
the writ see App. XVII. B. 

3 Manning, Exchequer of Pleas i 38. , • 

* Above III, ii6, 125 ; cf. Spence, Equitable Jurisdiction i 352 ; Pike, History 
of the House of Lords 2^-299. 

‘^Coke, Fourth Instit. 178-119 was ignorant of the origin of this jurisdiction ; 
he based it partly on the possession of a chancellor, partly on the provisions of 33 
Henry VIIL c. 39 ; but that Act is concerned mainly with the court of Surveyors, 
and the few clauses which concern the Exchequer give no warrant for the assump- 
tion by the Excheqqpr of a general jurisdiction in equity. 

* Below 450-451. ^ 

’ Comm, iii 45, 46 ; in Attorney-General v. Hailing (1846), 15 M. and W. at 
p. 693, it is said that, “ The course of the Exchequer involving both a form of legal 
snd equitable procedure, the usurped jurisdiction naturally divided itself in this way ; 
and after so dividing itself the branches became gradually entirely separate, and 
formed two separate sides, ihe plea side and the eqmW side of the court — the revenue, 
however, still remaining as before and involving both.” 

* Hist. MSS. Comm. App. Fourth Rep. Pt. I. 87 ; a bill of review also lay in the 
Exchequer itself as was the case with the Chancery, Hardres 174 ; below 427, 438. 

VOL. 1.— , 
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equitable jurisdiction of the court was taken awa^^' i8^,‘ and 
handed over to the court of Chancery. 

^ The Court of Exchequer Chamber 

We have seen that in Edward 1 . and II.*s reigms the judges 
and other officials of the Exchequer were accustomed to meet in 
a chamber in the Exchequer buildings to discuss legal and other 
questions connected with Exchequer business.^ Probably thAsT 
practice gave rise to the idea that these meetings were the meet- 
ings of a court, ^ which was naturally called by the name of the 
chamber in which it met^ From time to time the legislature 
found it convenient to confer special powers upon the meetings 
of judges and others who met in this Exchequer Chamber. Hence 
the term “ court of Exchequer Chamber came to be the name 
for several quite distinct tribunals. 

(i) One of these tribunals arose, not froni.any act of the legis- 
lature, but from a practice of the judges, which was fostered by 
the close relations which had always subsisted between the judges 
of the two Benches, and, after IS79, between the judges of all 
the three common law courts;® and it probably dates. back to 
the informal meetings in the Exchequer Chamber of which we 
read in the thirteenth and early fourteenth centuries.® If any 
difficult case arose in any one of the three common law courts it 
might, after argument in that court and at the discretion of the 
court,^ be adjourned to be argued before all the judges and barons 
in the Exchequer Chamber.® After a full discussion there, judg- 
ement v^as^given by the court in which the proceedings had been 
begun. Important cases were so discussed in the fourteenth, 
fifteenth, and sixteenth centuries.® One of the last was the Case 
of Ship Money in 1637.^® 

^ 5 Victoria c. 5 ; the jurisdiction had been regulated 57 George III. c. «8 ; 

I George IV. c. 35 ; 3, 4 William IV. c. 41 § 25 ; 6, 7 William IV. c. ii2. 

2 Above 233. 9 

3 ** From such meetings it is easy to see that there arose gradually that 

* Exchequer Chamber ’ which the legislation of later periods erected as a formal court 
of appeal,** Tout, op. cit# 57. a 

^ See below 496-497 for a similar development in the case of the court of Star 
Chamber. 

® Y.B. 3, 4 Ed. II. (S.S.) xxiii. * Above 233 n. 9. 

Warrain v. Smith (1614) 2 Bulst, 146—“ this ought to proceed ex motione 
Curiae, but not of the party concerned ; this ought to be after argument, but not be- 
fore.” 

^ Coke, Fourth Instit. 119 ; Reevds, H.E.L. iii 668 n. a. 

• E.g. Y.B. 6, 7 Ed. II. (S.S.) 44 — note from the Record which states that 
“ never before within the memcvy of anyone living hath such a case as this ever 
come before the court of the lord king ; ” Y.B. 2 Richc^ III. pi. 26 ; Capel’s case 
(1581) I Co. Rep. 62 ; Shelley’s^Case (1586) ibid io6 a ; Chudleigh’s Case (1589) ibid 
132 a. 

M3S.T. 825. 
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• (2^ As‘ as the court of Exchequer began to assume the 
characteristics of a common law court, the question of the 
manner in which the errors of the court were to be cojjrected was 
bound to arise. The court of King’s Bench assumed that, as the 
•court of Exchequer was a law court, it had the power to correct, 
its errors, just as it had the power to correct the errors of the 
court of Common Pleas. But the Barons of the Exchequer 
^always denied that the court of King’s Bench had power to 
amend errors from the revenue and plea side of the Exchequer. 
In 1338 they addressed a memorial to the crown in which they 
showed from the history of the Exchequer that the court of 
King’s Bench never had this jurisdiction ; but that if error was 
alleged the king issued a special commission to the Barons 
“ associates sibi aliis fidelibus Regis ” to examine and correct 
the error.^ We have seen that the position of the cqurt of 
Exchequer was for a long period very different from the posi- 
tion of the oVier courts of law. As Mr. Pike says, “ the principle 
which is clearly brought out in all the documents relating to the 
matter, is that judgments in the Exchequer were not judgments 
at common law. The natural corollary was that when error was 
alleged^ these judgments could not be either affirmed or reversed 
in the same manner as judgments at common law. In other 
words the King’s Bench might correct a judgment of various 
courts of record, including the court of Common Pleas, but could 
not correct a judgment of the court of Exchequer.” 

The Barons made good their position.® An Act passed in 
1357-1358^ established a court to hear errors in the Exchequer. 
The ccJhstitution of that court followed the lines suggested by 
the Barons in 1338. it enacted that “ where a man complaineth 
of error made in process in the Exchequer, the Chancellor and 
Treasurer shall cause to come before them in any Chamber of 
Qouncil nigh the Exchequer, the record of the process out of the 
Exchequer, taking to them the justices aqd other sage persons 
such as to them seemeth to be*taken . . . and if any error be 
found they shall correct and amend the rolls.” 

The working of this statute was not fount! to be wholly satis- 
factory ; and in 1378 ® the commons petitioned that errors in the 
Exchequer should be redressed in the king’s Bench. The reply 

1 Y.B. 14 Ed. III. (R.S.) xvii-xxix. * ^ Ibid xxix. 

^ There are several instances of commissions addressed to members of the 
Council, judges and others, a Rot. Pari. 154 no. 41 (18 Ed. III.) ; Coke, Fourth Instit. 
105, 106 ; in X348 (2 Rot. Pari. 168 no. 26), the crown was petitioned that errors be 
redressed in the King's Bench, and not by the sa»ie persons who gave the judgment, 
*'Car il n'est mye semUable a verite homme ^t avoir bone conceite contre sa 
opinion demesne; *' in this case the Chancellor, Treasurer, and two judges were as- 
signed to hear the case. • 

* 3z Edward III. St. i c. 12. 

# • 


® 3 Rot. Pari. 24, no. 105. 
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to the petition was that a statute had been made vyi^ch nmst be 
observed. The reason for this dissatisfaction with the courl^-was 
its great ddays. If the court was adjourned to a fixed day, and 
the Chancdlor and Treasurer did not appear on that day, the 
writ of error discontinued, and the plaintiff was obligfed to begin ' 
the action again. As many as six writs have been found on the 
record.^ A statute of 1588-1589® attempted to remedy the evil. 
It recited that “ these two (the Chancellor and the Treasurer)^ 
being great officers of the realm . . . they be many times upon 
sudden warning called away,'* so that they cannot be present at 
the day of adjournment in the Exchequer ; and enacted that, if 
either one of them, or both of the chief justices be present, there 
should be no discontinuance. No judgment could, however, be 
given unless both were present.® In 1664^ a similar provision 
was m^de in case of the absence of the Chancellor or Treasurer 
or either of the chief justices on the days when writs of error 
were returned; and in 1668 ® the vacancy of^the office of Lord 
Treasurer necessitated an Act to make it possible for the judg- 
ment of the court to be given by the Lord Chancellor or Lord 
Keeper.® 

The judgment of the court was thus given by the Lord 
Treasurer and Chancellor, or after 1668, by the Lord Chancellor 
or Lord Keeper. The majority of the judges decided in the 
Bankers Case ^ that they were merely assistants ; so that in that 
case Lord Keeper Somers was able to reverse the decision of the 
court of Exchequer contrary to the opinion of thg majority of 

iidges- • ' 

(3) Parliament was only occasionally summoned in the six- 
teenth century; and, as Parliament was 'the only court which 
could amend errors of the King's Bench, the want of a court 
which could hold regular sessions was much felt. To supply this 
want a new court of Exchequer Chamber was created in 1585,* 
for the purpose of amending the errors of the King's Bench. 
The statute recited that erroneous judgments in the King's Bench 
could only be reformed in Parliament, and that that court ** is 
not in these days so often holden as in dhcient times it hath 
been.” It enacted that wjhere any judgment should be given in 

^ Manning, Exchequer of Plea^ 4 482* 

♦ *31 Elizabeth c. x § i. ®Ibid. 

* x6 Charles II. c. 2 — apparently under this statute it was sufficient if one of the 
chief justices was present. 

* xg, 20 Charles II. c. 9 (Rec. Com. Ed.) ; in the ordinary editions of the 

statutes 20 Charles II. c. 4. « 

*The Lord Keeper’s powerstwere the same as those (IT the Lord Chancellor's, 
below 4x0. 

’ (1696) X4 S.T. at p. X05. 

*27 Elizabeth c. 8; amended by 31 Elizabeth c. x §§ 2 and 3. 

f ■ % . ■ 
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the King’s Bench in any action of debt, detinue, or covenant, 
accAint, action upon the case, ejectione firm®, or trespass (if first 
begun in the King’s Bench), except where the crowi> is a party, 
^ the plainti^ or defendant could sue out a writ of error either to 
Parliament or to the court of Exchequer Chamber. It provided 
that the court of Exchequer Chamber should consist of the justices 
of the Common Pleas, and the Barons of the Exchequer, or any 
^"-^.six of them.^ An appeal to this court was not to preclude a 
further appeal to Parliament*^ 

After the passing of this Act error still lay from the Common 
Pleas to the King s Bench, and from thence direct to the House 
of Lords. Error still lay direct from the King’s Bench to the 
House of Lords in all proceedings other than those mentioned in 
the Act of Elizabeth. It was only over the proceedings specified 
in the Act (if originally begun in the King’s Bench) that this 
court of Exchequ^ Chamber had jurisdiction.® 

In 1830* the King’s Bench was deprived of its jurisdiction to 
amend the errors of the court of Common Pleas ; the two courts 
of Exchequer Chamber created by the Acts of 1357-1358 and 
1585 were amalgamated; and the court of Exchequer Chamber 
was made a court of appeal intermediate between the three com- 
mon law courts and Parliament. The court consisted of the 
judges of the two courts which had not given the decision against 
which the appeal was brought. 

The procedure in error of the Exchequer Chamber was 
lengthy, cumbrous, and expensive. As early as 1602 Manning- 
ham I^d noted that, “the abuse of the statute for feformiqg 
errors in the King’s Bench, etc., hath frayed the clients from their 
suits, when they can haVe noe judgment certaine or speedy. ” ® The 
commissioned who reported on the practice and procedure of 
the court in 1831 recommended certain reforms;® and some im- 
provements were made by the Common Law Procedure Act of 
1852.^ In the first place the Aqt got rid ©f the old idea that the 
procedure in error was a new proceeding,** by abolishing the writs 
of error, and substituting therefor a memorajidum in error, which 
was to be a part of the old proceedings — a step in the cause. 
After this Act, therefore, the parties psoceeded by memorandum 
in error on the record, or on a Bill of Exceptions. In the second 
place the Act provided other ways*of questioning the decision. 


* 31 Elizabeth c. x § 2 ; it sufficed if three were present at the days of return of 
the writs or adjournments, the whole six must, however, give judgment. 

*§3. ^ •&!. Comm, iii 4ir. 

* IX George IV., x William IV. c. 70 § 8. • 

^ Manningham*s Diary (C.S.) g8. 

•Parlt. Papers 1831, x 407>4<^; cf. ibid 1851 vol. xxii. 

’ X5, x6 Vij^oria c. 76 §§ 148, 149, 152, 157. ® Above 214. 



246 COMMON LAW JURISDICTI^ / 

The parties could bring error on a special case s&ted, or they 
could move for a new trial; and they could appeal to the ^Ex- 
chequer Chamber from the refusal to grant a new trial, unless 
the court were unanimous in such refusal. On sucl]^ an appeal ^ 
the court had larger powers than on a writ of error or a memor- 
andum in error. It could take all the circumstances into 
consideration, and, even though it thought that there had been 
misdirection, it could refuse a new trial if it considered that the 
misdirection was not in a material point. It could also, if it saw 
fit, give such judgment as ought to have been given in the court 
below. The Act did not apply to proceedings on the revenue 
side of the Exchequer. Certain sections, however, were applied 
to such proceedings by the Queen's Remembrancer's Act.^ That 
Act allowed in revenue proceedings a memorandum in error on 
the record, or on a Bill of Exceptions, or on a special case stated. 
It did not allow an appeal from a refusal to g(ant a new trial. ^ 

But though the Act had thus effected certain reforms it had 
really only tinkered with the problem of providing a satisfactory 
system of questioning the decision of the lower courts. No satis- 
factory solution was reached till the Judicature Acts swept away 
the whole of this primitive system of procedure in error, and 
substituted for it the rational system of appeal by means of a re- 
hearing of the case, which the Chancery had always employed.® 

The Official Staffs of the Courts of Common Law 

To these courts of common law large staffs of officials were 
itThched. The history of their growth is long and curioivs ; and 
one peculiar feature of that history is common to all the central 
courts — to the court of Star Chamber and the court of Chancery 
as well as to the common law courts. I shall, therefore, by way 
of introduction, say a few words about this peculiar feature, 
will help us to understand much that would otherwise be obscure 
in the history of the judicial system. 

The peculiar feature common to the history of the official 
staffs of the central 'courts is the idea that many of these offices 
were the freeholds or the properties of the officials. I shall in 
the first place say something of the origin and application of this 
idea ; and, in the second place) of the reasons for its extraordinarily 
long life in the English judicial system. 

(i) The remote origins of the official staffs of the courts are 
to be found in that very e^rly period when no clear distinction 
was drawn between office^and property. We have already seen 

^ 22, 23 Victoria c. 2X. 

> Attorney-General v. Sitlem (1864) xo H.L.C. 704. 

3 Below 643. , 
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that this was ^ characteristic feature of the Anglo-Saxon state ; ’ 
and \his confusion, which is natural enough to a very primitive 
legal system, was perpetuated partly by feudal ideas, /ind partly 
Jjy the fact;^ that certain archaic ideas on these matters were 
retained by and stereotyped in the common law. 

We have seen that the feudal system was both a system of 
land tenure and a system of government The lord from whom 
land was held by his tenants had powers of government over 
those tenants.^ The conception of tenure was applied not only 
to the land, but also to many other things connected with the 
land ; and, among those other things, to the governmental rights 
which either went with the tenure of land, or were annexed to 
it by usurpation or royal grant. The creation of these rights 
was one method of getting governmental functions performed ; 
and so, when kings or other rulers wished to get these functions, 
governmental or otherwise, performed, they had recourse to this 
expedient. They did not make a contract with a person to 
perform these functions : they granted him a right to perform 
these functions on certain terms. Thus the office held by such 
an official was regarded as a piece of property which gave the 
official certain rights and placed him under certain duties, just as 
the tenure of a piece of land gave the tenant certain rights and 
placed him under certain duties. We shall be able the better to 
understand this conception of the nature of these offices and 
the position of their holders if we look at a concrete case. Many 
such cases could be collected from the Year Books ; “ but I have 
purposely selected a relatively late case which comey ffom th!|, 
middle of the sixteenth century. 

In 1556* one Vaux brought an assize of novel disseisin 
against Jefferd’n and others because, as he alleged, he was entitled 
to enjoy the office of filazer ® in the court of Common Pleas as 
tlte grantee of Baldwin, the late Chief Justice ; and he showed 
how he was admitted, and “that^he was soised by taking three- 
pence of A.B. for a capias against C.D. in a plea of trespass.” ® 
The defendant repliec^ that the plaintiff had ^een dismissed from 
his office by Mountague, C.J., for various misdemeanours, and 

% 

* Above 19. ® Above 17. 

*See e.g. Y.BB. 5 Ed. ll. (S.S.) 229 — assfze of novel disseisin for the third 
put of the bailiwick of the marshalcy of the Justices in Eyre; 8 £d. III. 
Hi], pi. 47-— assize of novel disseisin for the fourth part of the office of serjeant of 
the Common Pleas with its appurtenances ; an objection that, though the whole 
office might be a freehold, a fractional part was lyt, was overruled. 

^ Vaux V. Jefferen an^ others (1556) Dyer 114 b. 

^An official who filed writs and issued process thereon, also spelt filacer or 
philaser ; there were separate filazers for different groups of counties, see App. XXIX. 

' For the doctrine of seisin in its application to such incorporeal hereditaments 
as offices see vo^iii c. 1 § 5. ^ 
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that he the defendant had been admitted to it And it was 
moved that the defendant Jefferen was no disseisor, for became 
in by the court, and then the court was the disseisor. Sed hoc 
non allocatur by all the judges for the new officer is^ to look to^ 
that at his peril ; and if there was no cause of forfeiture in the 
old. clerk, then the new clerk shall be judged disseisor of the 
officer.*’ In the end it was held that the old clerk was properly 
dismissed and the new clerk was properly appointed, so that*^ 
judgment was given for the defendant. 

This conception of the nature of offices, and the position of 
their holders, came very naturally to the mediaeval common law, 
because that common law had a very rudimentary law of contract 
and a very highly developed law of property in land and rights 
connected with jand.^ The expedient of appointing officials by 
granting them offices to hold as their property on certain terms 
seemed obviously right ; and it would not l^e going too far to 
say that it was universally adopted in the Middle Ages both by 
government and by other employers of labour.*^ There is nothing 
strange in this. What is strange is its extraordinary long life 
and its wide prevalence in the English judicial and political 
system. There are very many cases similar to that cited above 
which come from all periods of our legal history ; ^ and these 
same ideas were introduced into the colonies. Blackstone ® 
correctly stated the law of the eighteenth century when he said 
that, “ offices, which are a right to exercise a public or private 
employment, and the fees and emoluments thereunto belonging, 
djuas incorporeal hereditaments.” It was not until the beginning 
of the nineteenth century that legislation, inspired largely by 
Bentham’s teaching, rooted these ideas ou{ of the judicial system.^ 

(ii) What, then, were the reasons for the extraordinary long 
life of this idea ? 

Firstly, one reason was the precocity and the continuity Of 
the development of the English state. We have seen that, by 
the end of the thirteenth century, the political influence of 
feudalism had beerjjeduced to very small ^dimensions.^ But it 
had been reduced to small dimensions by powerful kings acting 

^Vol. iiBk. iiic. 4. * 

“This accounts for a good many of the tenures by Serjeanty in the thirteenth 
century, seevol. iii c. i § 3. 

“ For some of these cases see below 259-261. 

^ See Blankard v. Galdy (1694) 4 Mod. 222 — a lease of the office of provost 
marshal in Jamaica; in R. v. Vaughan (1769) 4 Burr. 2494 it was said argutndo 
that, **the office of clerk of the supreme court of the island of Jamaica was sold 
under a decree in Chancery, upm the cestui que trust oi it dying insolvent. Mr. 
Lawton bought it, and afterwards devised one moiety of it. The representatives 
of Mr. Paxton sold the other moiety. The sub-divisions of it have since been both 
devised and sold. The office was consequently very carelessly executed by deputies.” 

“ Comm, ii 36. “ IJelow a6a. ^ Above r/fi-xyg. 
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throi^h courts which were still under the influence of feudal 
ideas/ Just as these courts, while destroying the political 
influence of feudalism, made the English land law more com- 
j)letely and^more permanently feudal than the land law of any 
other state in Europe,^ so they perpetuated these feudal ideas 
as to the creation and tenure of proprietary offices. The 
rapidity of the success of the institutions of English central 
government caused those institutions to be staffed by officials 
whose offices had been granted to them to have and to hold in 
fee, in tail or for life,^ in return for fees to be collected by them 
for doing the duties attached to those offices. 

Secondly, the government found that this was a very con- 
venient arrangement Governments are rarely good payers — 
least of all the governments of mediaeval states. We shall see 
that there was often little enough money for the judges and 
there was still less^or the other officials of the courts. It was 
therefore a Convenient arrangement for a government, which 
wanted duties done and had no money to pay for them, to grant 
an office and the right to get fees from the public for executing 
the duties of the office. The office thus granted might turn out 
to be a valuable property. Candidates might even be willing to 
pay the government a handsome sum to secure it, or it might be 
used to reward servants or favourites.^ The growing elaboration 
of the machinery of government necessarily increased the number 
of such offices.^ This meant an increase in that motive power 
of all governments — patronage. Naturally governments cherished 
a conc^tion which gave them much patronage. 

Thirdly, it was fostered by the fact that the growth of the 
official staffs which carried out the work of the courts was wholly 
unregulated by the legislature.® The numbers of these officials 
grew, partly by reason of the increase of the business of the 
cflurts, partly by reason of the necessity for a division of labour 
thereby caused, and partly by re|ison of the growing elaboration 
of procedure and pleading. These were, so to speak, natural 
causes of growth. But the proprietary nature of these offices 
perverted the natural growth of the official staffs. In the first 
place the idea that the office was a freehold prevented it from 
expanding naturally to meet new needs. To appoint a second 
official to do the work, when it got* beyond the powers of the 
original official, was objected to by the original official, because 

^ Vol. ii. Bk. iii c. 2. . m . 

* ** A man may have an estate in them, eitlrer to him and his heirs, or for life, 
or for a term of years, or*during pleasure only,” HI. Comm, ii 36 ; for an instance 
of a grant in tail see below 258. 

* Below 252*253. 

* Below 25^ 


* For instances see below 260-261. 
“Ibid. 
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it deprived him of fees — it diminished the value q/his property.* 
He was entitled to the fees and he must have them. The 
extra wor^^ was therefore done by a deputy appointed by him- 
self who performed his duties for a fraction of the fees. Some- 
times these deputies became new and independent officials — we 
shall see that this was what happened in the case of the officials 
which did the work of the Clerk of the King’s Bench.^ But, in 
the second place it is clear that the device made the original 
office very valuable. If extra work could be done by deputy, 
why not get a deputy to do all the work ? Thus very valuable 
sinecures were created. Courtiers desired these places ; and, if 
there were none vacant, kings were easily induced to create new 
sinecure places about the courts to satisfy their creditors or to 
please their favourites.^ The creation of these offices cost them 
nothing. 

Fourthly, the idea that the officer has a freehold in his office, 
coupled with the fact that many highly placed pdople both in 
the fashionable and the judicial world had an interest in these 
offices, made the system extraordinarily difficult to eliminate. 
Mediaeval statutes in vague terms sometimes attempted to secure 
honesty in the appointment and conduct of officials.^ But they 
did not attempt to touch a system which, to mediaeval men, 
seemed an obvious and necessary system. In the sixteenth and 
seventeenth centuries, however, modern ideas were beginning to 
assert themselves. But the legislation passed to give effect to 
them was quite ineffectual. In 1551 -1 552 an apparently com- 
grehensivAL. statute was passed forbidding the purchase ^nd sale 
of judicial offices.® But the statute contained two fatal flaws. 
Both offices which could be held for estates of inheritance,® and 
offices which were in the gift of the chief justices t>f the King’s 
Bench and Common Pleas,^ were excluded. We shall see that 
both these classes of offices covered a wide ground.® Attempts 
in 1690® and 1692-1693*® to legislate against the buying and 

^ Below 257 n. I. ^ ^ 

^ Below 257; what Roger North says of the Chancery illustrates this: 
** First the six (clerks) did, all the work that originally might be done by a single 
secretary ; and then their clerks that rose to ten a piece, mere copiers under them, 
have got to be officers, and thirty more added to them. And still all of them have 
clerks, who may in time hope to be officers too, and beard their masters, as they do 
the six clerks,” Lives of the Norths i 127. 

> Below 260; cf. S.P. Dorn. (z6xi-x6i8) 5x0, xciv X22— a statement of 
changes in the courts of Chancery, King’s Bench, and Common Pleas by grants of 
special offices for making writs of subpoena, capias, supersedeas, latitat, etc. 

* See e.g. 20 Edward III. c. i X2 Richard II. c. 2. 

• 5, 6 Edward VI. c. 16 § 1. • * § 3- * ^ § 6* 

8 Below 257-258; App. XXIX., XXX. 

8 Hist. MSS. Com. Thirteenth Rep. Pt. V. 17 no. 244. 

“ Ibid Fourteenth Rep. Pt. VI. 362 no. 7x0. 



' OFFICIAL STAFFS 251 

selling of office*i failed ; and, as the judges and their staffs were 
some of the chief offenders, it is not strange that such legislation 
as was passed to check the abuses of the system was practically 
^ dead lett^.^ Occasionally, indeed, sound sense appears in 
the reports — if offices in the courts, said Coke,^ could be sold 
and transferred for lucre and gain, “ good clerks would be de- 
terred from applying themselves to get knowledge and experi- 
ence,” and there would also ensue “corruption in the officers 
and extortion from the subjects and other great inconveniences.” 
These were true words — but from them the conclusion was 
drawn, not that these offices could not be transferred at all, but 
that they could not be transferred for a term of years ! One or 
two other minor restrictions were laid down as to the sale of 
judicial offices ; ^ but it was not at all certain how far these were 
good law, and how far a custom to the contrary might not pre- 
vail.^ “ Quis custodigt ipsos custodes?** Judges and statesmen 
alike were tod deeply involved in the toils of this vicious system 
to be able, even if they had wished, to free themselves from it. 
The path of the reformer was always blocked by a phalanx of 
vested interests.^ 

The results of this system may be read at large in the Reports 
published by the Parliamentary Commissioners at the beginning 
of the nineteenth century.® It is clear that all the central courts 
of the country suffered from its effects j and we shall see that the 
abuses to which it gave rise were more flagrant in the court of 
Chancery thaw in the courts of common law.’^ This was due 
partly t(^ the vicious system of procedure which had beefr^volved^, 
in the Chancery, partly ^to the fact that very large sums of money 
were involved in Chancery suits, and partly to the fact that the 
Chancellor, being a political officer, the Chancery was more 
accessible to the corrupting influence of politics. All this we 
sh&ll see more clearly in a later chapter. At this point we must 
turn to the official staffs of the cogimon law courts, and examine 
the effects of these mediaeval ideas upon their evolution. 

^ See Spence, Equitable? Jurisdiction of the County €hanccry i 401 for some 
wholly disregarded legislation as to the fees of the Masters. 

* Sir George Reynel’s Case (1612) 9 Co. Rep. H f. 97 b. 

^ See e.g. Auditor Curie’s Case (1610) ii Co. Rep. 26 — ^judicial offices cannot 
be granted in reversion ; and cf. Bl. Comm, ii 36^ 

* See Veale v. Priour (1664) Hardres at p. 357, where Hale, C.B., said, “ Judi- 
, cial offices are not grantable in reversion ; but ministerial offices are ; and by usage 

and custom a judicial office may be granted in reversion.” 

^ Thus Hale, in discussing the possibility of reforms in the process of the 
Common Pleas and King’s Bench, mentions as sf difficulty the fact that it, ” will 
quite destroy some offices^in the King’s Bench an^ very much improve the value 
of others, especially Henley’s Office,” Harg. Law Tracts 372 ; Henley held the 
office of Chief Clerk (as to which see below 257) ; see Bridgman v. Holt (1693) 
Shower, P.C. in. 

* Below 26a fit a. ^ Belpw 425-428. 
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To relate the history of all the officials of tile courts .would 
•be impossible and useless. A glance at Appendix XXV, /where 
the list o( the officials of the court of King’s Bench at different 
periods is set out in tabular form, will make thi^ clearl^ AJl 
that can here be attempted is a short explanation of how the 
survival of the mediaeval idea, which has just been described, gave 
rise to the official organization which existed at the beginning of 
the nineteenth century, and a short account of the legislation 
which has eliminated it. The subject will fall under the follow- 
ing three heads : Firstly, the incomes of the judges ; secondly, 
the officials of the courts ; and thirdly, the reforms of the first 
half of the nineteenth century. 

(i) The incmnes of the judges. 

We have seen that the judges of the common law courts were 
royal officials who held their office generally at the pleasure of 
the crown, and sometimes during good behaviour.^** Their offices 
never became, as they became in France,® saleable freeholds ; and 
therefore they occupied a position different to that occupied by 
those of the officials of their courts who had such a«^freehold. 
From the first they were paid salaries by the crown which in the 
course of years were gradually and continuously increased. 

In the twelfth century the judges do not appear to have had 
a regular salary;^ but, in 1268, Robert Brus, the first chief 
justice of the King’s Bench, was granted a salary of 100 marks.® 
This salary, or something like it, was usually paid to the chiefs 
^f the courts in Henry III.’s reign, and salaries of fronj £20 to 
£/^o to the other judges.® But in the following reigns the 
salaries of the chief justices seem generally to have been from 
£/^o to ;^6o, and the salaries of the other judges 40 marks.^ In 
addition, the crown provided them with robes till the reign of 
Henry VI., when this allowance was commuted for a mortey 
payment.® These salaries w^re by no means regularly paid ; ® 

^ This list is taken from the Second Report of the Commission appointed to 
enquire with the Administrative Departments of Concts of Justice, Parlt. Papers 
(1874) vol. xxiv ; similar Tables relating to the other courts will be found in the 
report, and from them it appears that their condition was very similar; this also 
appears from the detailed Repo/ts referred to below 262 n. 2. 

* Above 195 and n. 2. 

’Esmein, Histoire du Droit Ffhncais (ixth Ed.) 451-464. 

*Fo8S, Judges ii 26 — grants of land and other things were sometimes made to 
them, and, like other officials of the courts, they were exempt, from scutage ; on the ^ 
whole subject see Dugdale, Orig. Jurid. c. 40. 

“Above 205; Foss, Judges iLi55. “Ibid 155-156. 

7 Ibid iii 44 ; Bolland, The Eyre of Kent (S.S.) iii, xlj. 

“Foss, Judges iii 44 ; ibid iV 228, 389. 

“ ** It was no uncommon occurrence for a judge to have to wait two, three or 
four years for the payment of his salary,** Eyre of Kent (S.S.) iii, xli ; see ibid, xlii, 
xliii for the difficulties experienced by Herv^ of Staunton, the prending judge at the 
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and both the sn;^allness of the salary and the irregularity of its 
receipt\had not a little to do with the great judicial scandal of 
Edward I/s reign, as a result of which nearly all the judges lost 
their places.^ Even after Edward I/s reign large laAdowners 
found it expedient to make grants of pensions, rents, or lands to 
the king's judges/-* Additional fees were granted to the judges 
by Edward and these fees were increased by Henry VI. ; * 
but, as a petition to Parliament in 1440 shows,® their salaries 
were then much in arrear. During the sixteenth century in- 
creases in their salaries were several times made.® As fixed at 
the end of the sixteenth century, they remained in substance 
during the earlier half of the seventeenth century,"^ though their 

Eyre of Kent of 1313-1314 ; he eventually got an order for a payment of a sum on 
account out of the fines and amercements inflicted at the Eyre. 

^ Vol. ii Bk. iii c. 4; cf. Eyre of Kent (S.S.) iii xlii. 

^ For grants made by the Knights Hospitallers in 1338 to the chief justice .9f the 
King’s Bench, and to the judges of the Common Pleas and Exchequer see Y.B. 
8 Ed. II. (S.S.) xiiL xiv. 

* Foss, Judges lii 357-358. * Ibid iv 227. 

^R.P. V 14 cited Foss, Judges iv 227-228; and Dugdale, Orig. Jurid. c. 40; it 
appears also from R.P. iv 437 that there were arrears in 1434. 

*ln 1544, Foss, Judges V gg; in 1574, 4 ^ 3 — increase to meet their ex- 

penses on circuit which had formerly ^en borne by the sheriff ; and at some time 
before isgS, ibid 405. 

^ In Z5g8 the amounts are stated in Foss, Judges v 405-406 as follows : — 

The Lord Cheefe Justice of England : — 

Fee, reward, and robes £208 6 8 

Wynne, 2 tunnes at £5 the tunne 10 o o 

Allowance for being justice of assize . . . . 20 o o 

Lord Cheefe Justice of the Common Pleas: — 

Fee, reward, and robes £^4^ ^3 4 

W^ne, 2 tunnes o 

Allowance as justice of assize ■ 20 o o 

Fee for keeping the assize in the Augmentation Court . 12 10 o 

Each of the three justices in these two courts : — 

Fee, reward, and robes £128 6 8 

Allowance as Justice of Assize ..... 20 o o 

fThe Lord Cheefe Baron of the Exchequer : — 

Fee . £100 o o 

Lyvery * . . . . 12 17 8 

Allowance as Justice of Assize 20 o o 

Each of the three Barons^ • 

Fee £46 13 4 

Lyvery a peece *• • • *2 17 4 

Allowance as Justice of Assize 20 o o 

In 1624 Whitelocke, Liber Fam. (C.S.) 100 st.'ites the amounts as follows : — 

Fees of the Justices to be paid at Michaelmas and Annuntiation — 

To the cheife justice £258 6 8 

To the chief justice of Common Pleas .... ig4 ig g 

To the chief barons and justices of either bench . 188 6 8 

To the barons of tlie exchequer * • y 113 6 8 

'I'his included an allowance of £23 6s. 8d. for circuits, ibid 104 ; the amounts for 
James I.’s reign appear to have been substantially similar, Foss, Judges vi g; 
S.P. Dom Z603-Z6Z0, 482, xl 6x. 
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payment was sometimes irregular.' Under the Commonwealth 
they were raised to ;^iooo a year inclusive of all fees and/allow- 
ances ; * and, during the latter part of the seventeenth century, 
looo aVear seems to have been the salary of the puisne judges, 
in addition to fees and allowances,® and a number ^f customary 
presents from officials of their courts and others.^ Their salaries 
were increased by statute in 1759,® 1779,® 1799,^ and 1809 ;® 
the statute of 1 799 also provided for retiring allowances. The 
Commissioners appointed in 1815 to examine into the duties, 
salaries, and emoluments of the officers, clerks, and ministers of 
courts of justice reported that the salary of the chief justice of 
the King’s Bench was £ 4000 , that the salaries of the chiefs of 
the other two courts was jf35CX), and that the salaries of the 
puisne judges of all these courts was ^^2400.*^ 

But, from the earliest times, the salaries of the judges had 
not ^formed their only source of income. Though they did not 
hold their offices as their freeholds, thougli they^ could be dis- 
missed by the crown, they nevertheless drew a considerable part 
of their income from fees. Probably in the Middle Ages this 
source of income was the most valuable ; and the fact that it 
was the most valuable explains the eagerness with which the 
judges tried to attract business to their courts. It is, of course, 
impossible to state exactly how much the judges got from this 
source ; but it is clear that it was a considerable sum. Thus in 
1522 the amount at which they were assessed for purposes of 
taxation was considerably larger than their official salaries.'® In 
1627 J,^es Whitelocke reckoned his total income as judge of 

t 

' ** Memorandum, that the Treasurer dallyed ou|; all the vacation, and all Hillary 
term (1627), without payment of our wages, whereupon myself and Dodridge and 
Jones caused writs of Liberate upon the statute of 18 Hen. VI. to be drawn, thereby 
to charge the clerk of the petit bag, but the Lord Keeper called us to stay and he 
wold interpose,*’ Whitelocke, Liber Fam. (C.S.) 108-109; it appears from S.P. Dom. 
1603-1610 482, xl 61 that their salaries were in arrear in x6o8. * 

* Foss, Judges vi 218, 401. 

3 Ibid vii 298 ; the salaries of all the judges were fixed at this figure by a bill of 
1691-1692, to which the royal assent was refused Hist. MSS. Com. Fourteenth Rep* 
Pt. VI. 76 no. 565. 

« “ The Stationers Company annually supplied thi^m with almanacks, and to the 
judges of the Common Pleas the warden of the Fleet sent two, and each of the ' 
prothonotaries three, sugar loaves at the commencement of January,” Foss, Judges 
vii 298 ; these customary presents still continued at the beginning of the nineteenth 
century; thus the chief justice of the King’s Bench got four yards of cloth from 
Blackwell hall and thirty-six sugtr loaves from the officers of the court on the plea 
side, while the puisne judges a silver plate and eighteen sugar loaves from the same 
officers, Parlt. Papers 1818 vii 251, 253 ; it was the same in the other courts, ibid 
1819-1820 ii 184-186 ; ibid 1822 xi zii. Note that the numbers of the pages 
in the Parlt. Papers given here end elsewhere are not the printed numbers of thd 
report, but the MS. numbers of the pages of the bound rolume. 

® 32 George IL c. 35 § 9.*' « rg George III. c. 65. 

7 3Q George III. c. no. ® 49 George III. c. 127. 

® Parlt. Papers referred to in n. 4. Foss, Judges v 99. 
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the King’s* Bench, after all expenses paid, at ;f974 los. lod.^ 
At th(p end of the seventeenth century Thomas Rokeby, a judge 
first of the Common Fleas and then of the King’s Bench, stated 
his income in the years 1689-1698 ; and it seems tha^ he made 
%ums varying from £37^ 19s. to ;£’io63 i8s. 4d. in addition 
to his salary of ;^iooo a year.^ When the income of the judges 
from fees was taken away in 1826 their salaries were raised from 
;^2400 a year to ;^5500.^ 

The income of the chief justices was considerably more than 
this, not only because their salaries were higher, but also because 
they had an additional source of income. By the end of the 
seventeenth century they had asserted both as against the puisne 
judges * and as against the crown ® the right to appoint to many 
of the offices in their courts ; and, as these offices had in many 
cases become valuable freeholds, with either no duties to be 
performed, or with duties which could be performed by a deputy 
at a very small charge, this patronage had actually become more 
lucrative than all the other sources of their income put together. 
But to explain this we must pass to our second head — the 
officials of the courts. 

(ii) The officials of the courts. 

The earliest information which we get about the officials of 
the courts of common law shows that they were paid almost 
entirely by fees. In fact it would be true to say that the official 
staff of all the central courts (except the Lord Chancellor and 
the judges) w^s almost entirely self-supporting. It w^d seem 
that thoi clerks who served during the Eyre of Kent in 1313-* 
1314 got certain allowances from the damages recovered;® and 
this share of damages recovered continued under the name of 
“ Damages Cleer ” to be the perquisite of the clerks of the King’s 

• ^ Liber Fam. (C.S.) 106. * Foss, Judges vii 299. •’'6 George IV. c. 84. 

^ Roger North seems to hint, Lives of the Norths i 127-128, that by his day 
the puisne judges had acquiesced with a liad grace — ‘^The chief justice had the 
disposing of the officers of the court ; but, at the admission, the other judges, not 
caring to see the pudding creep and have no share, expect to be attended ; the 
consequence whereof is a s*all present. I have observed that upon change of 
some officers there were bickerings against this power of the chief justice ... as 
if placing of officers was the act of the court, in which they sat in parity of voice 
with his lordship;” it is clear from a return made in 1825 that the patronage 
enjoyed by the puisne judges was inconsiderable, Parlt. Papers 1825 xix 303-302 ; 
«ee App. XXIX. 

* Below 261. 

^ Eyre of Kent (S.S.) iii, xliii-xlvi ; for other instances see Y.BB. 4 Ed. II. (S.S.) 
124 ; 6, 7 £d. II (S.S.) 65 — the record there cited states that the whole of the damages 
in that case was paid to the clerks. • 

7 1( share of dam.'iges that was given to th^ clerks was known, at any rare 
in later times, as *datnna clericorum,* or, in the vernacular, * damages cleer,’” 
Eyre of Kent iii, xlv : the nature of the payment is thus explained by C. G. Cook, 
English Law (1651) at pp*. 46-47 — ”A man sues and recovers: now by the law 
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Bench and Common Pleas, till it was abolished by a statute of 
1665.^ But probably the largest part of the remunerat|pn of 
the official staff of the courts came from fees in connection with 
the very numerous acts that must be done to set and keep in 
motion the complicated machinery of the courts, from the issuf 
of the original writ to the execution of final judgment The 
names of some of the officials in the list given in Appendix 
XXV. will show this. No doubt in the earlier part of the 
mediaeval period these clerks and others increased their incomes 
by illicit means. There are many complaints of this sort of 
misconduct in the thirteenth century ; and many other officials 
of the courts besides the judges were involved in the great 
judicial scandal of Edward I.’s reign.® But, as the business of 
the courts increased, the temptation to resort to these means 
diminished. Their regular fees proved to be enough and more 
than ‘enough for their ever-growing official staffs.® And both 
the numbers of these staffs and the fees payable to them seem 
to have been generally settled by the officials with no sort 
of external supervision or interference.^ In 1818 the Com- 
missioners reported ® that “ Constant receipt by the present officers 
and the information as to a similar receipt by their predecessors^ 
derived either verbally or from books of accounts or written 
memoranda, are for the most part the grounds on which the 
officers at the present time have acted in regard to the amount 
of the fees they have severally received.” 

In order to appreciate the conditions under which these 
official .iLtaffs grew up we must recall those ideab as to the ap- 
‘pointment and tenure of office by these officials which have been 
already explained. Many of these officials owned their offices. 

there is a supposal (and but a supposal if that is to be supposed which is well known 
to the contrary) that the recoveror hath his debt, or his damage, and costs of suit. 
Now ... if the suit were for so small a matter that it exceed not 6s. 8d. re- 
covered, then it (the law) took nothing: but if it were more, then it took as. 
every pound. Now although I suppose at the original this was or ought to have 
been a sufficiency to have tried the cause, and to be added to the judgment, and 
paid by the defendant, yet now it comes only to the master of the office who 
assigns costs upon the judgment, and this paid before execution, which the party 
haply never lives to see performed.” 

^ 17 Charles II. c. 6. ^ Vol. ii Bk. iii c. 4. 

3 The office of chief clerk Ct the king in the Common Pleas (the emtos brevium) 
was in 1311 sufficiently important to be put among the offices which were only to 
be filled with the consent of Paris jnent, Tout, Edward II. 369 ; below 258 n. 2. 

* A bill was before Parliament in 16x4 to compel a statement of all fees pay- 
able in courts of law and equity and the ecclesiastical courts, and to reform such 
fees as were excessive or newly encroached within 30 years last past ; ” but it 
failed to get further than a first reading. Hist. MSS. Comm. Fourth Rep. App. 
Pt. I. X20 : for an order of 130b appointing a clerk to the Chief Justice of the 
Common Pleas, see Y.B. 6 Ed II. (S.S.) xxiii-xxv. ** 

® Parlt. Papers 1818 vii 250 ; cf. North’s account of the way in which the 
number of Prothonotaries in the Common Pleas rose from one to three. Lives of the 
Norths i X27. • ^ 
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They were th^ir property which they had bought. They there- 
fore lesented any increase in the number of the officials appointed 
to do their work — however necessary — because such increase 
diminished the value of the office.^ If any part of thi work was 
•delegated to others it was for them to appoint the delegates, and 
to retain a part — often a considerable part — of the fees paid to 
them for their work. If new officers were appointed to fulfil 
some new duty, they were appointed under the same conditions ; 
and their appointment was a new piece of patronage to be 
scrambled for.^ When appointed, they likewise resented any 
increase in their numbers, and appointed delegates to do the 
work they could not do. The result was, that at the beginning 
of the nineteenth century, there was a regular hierarchy of 
officials — at the top there were the dignified officials who took 
large sums for doing nothing, and at the bottom there were the 
poorly paid clerks who did the work. I shall in the first" place 
illustrate th^ anon-ialous position of some of these officials by 
considering one or two concrete cases ; and in the second place 
call attention to two curious consequences which ensued. 

(a) Some of these officials had absolute sinecures. Two in- 
stances 'will suffice. The most striking instance was the Chief 
Clerk of the court of King^s Bench.® He is described as “The 
principal officer of the court in all matters relative to civil suits.” * 
The Chief Justice nominated to the office, so that its emoluments 
may as he chooses, be either applied to his own use or may 
furnish the means of providing for his family.” ^ No doubt the 
chief clerk once had duties to perform ; but long before^he nine- 
teenth eeiitury, these duties had been delegated to other officers 
who had acquired separate and independent positions of their 
own.^' The Commissioners could hardly defend the existence 

' Thus in Cavendish’s Case (1587) 1 And. 152 the judges gave as their excuse 
for not obeying the queen’s wish to admit Cavendish to an office for making certain 
writs, that “ Auters queux pretendont droit a fair les dits breves poient estre per 
ceo disseisies de lour franktenement queun ils claime d*n lesance de ceux breves et 
fees pur ceo ; ” see below 424-425, 441 for illustrations of this idea in the case of 
the Chancery officials. 

® We can see the kind ©f way in which offices grewdup from a passage in the 
report of the Common Law Procedure Commissioners, Park. Papers 1831 x 416 ; 
criticizing the chaotic state of the practice in Judges’ chambers, and especially the 
absence of any provisions for keeping a record of the proceedings, they said that the 
judges’ clerks used to file office copies of affidavits, and to charge for furnishing 
them, which charge the taxing officers had alwajfe disallowed ; can we doubt but that 
in the Middle Ages such a custom would have led to all of the clerks of the judge 
becoming officers of the court for this purpose, with power to charge ? As each 
judge had a clerk there would then have been from twelve to fifteen persons doing 
work which, as die Commissioners said, could beiwell enough done by one. 

* Park. Papers 1818 yii 302-303. * Jbid 302. ® Ibid. 

* Ibid ; the duties once belonging to the office are thus described : ** It is one 
of the duties of the Chief Clerk to inrol the pleadings and judgments on the civil 
side of the court, but the ingrossments on the roll are now ma& by the attornies. 

VOL. I.— rf ’ . 
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of such an official. All they could say was that tf^e office served 
a useful purpose in that it helped to remunerate the Chief Ju^»tice ; 
and they pointed out that the existence of this method of re- 
muneratioU had been indirectly sanctioned by the legislature, 
when it increased the salaries of the other judges and not that of 
the Chief Justice.^ The other instance is the Custos Brevium of 
the court of Common Pleas. The Commissioners reported in 
1819-1820 that this office had been "granted by letters patent 
in the 29th year of the reign of Charles II. (after the determina- 
tion of grants for life then subsisting) to certain persons named 
in the letters patent and their heirs and assigns in trust for the 
Earl and Countess of Lichfield and the issue of the countess in 
tail ; ” and that “the office was now held under this grant.** * 

Other officials had work to do, but did it by deputies who 
were paid a fraction of the fees received. Thus, at the beginning 
of th^ nineteenth century, the three years* annual income of the 
official who held the office of iilazer exigentf^r andt clerk of the 
outlawries of the court of King's Bench was ;£‘5I04 i6s. gd. and 
he paid his deputy onl)f^567 5s.® Others, again, had a good 
deal of work to do, buf^hey were paid not only for the work 
they did, but also a proportion of the fees for work whfch they 
formerly used to do, but had long since devolved upon others. 
Thus the Prothonotaries in the court of Common Pleas were 
officials who did a good deal of work now done by the Masters.^ 
In the Middle Ages their duties had also included the entering 
of pleas on the rolls.® They had got rid of this work certainly 
as early ^s 1632 and in the nineteenth century ‘this work was 
done by the attornies of the parties to the action ; " but the Pro- 
thonotaries still collected a fee for this work.® In 1805 a bold 

The other duties of the Chief Clerk are performed by the Secondary on the Plea side, 
the Clerk of the Rules on the plea side, the Clerk of the Papers, the Clerk of the 
Doquets and judgments, the Signer of the Writs, the Clerk of the Declarations, apd 
the Clerk of the Common Bails Estreats and Posteas,” Parlt. Papers 1818 vii 303. 

1 ** Upon various occasions when the salaries of the other judges have been' 
augmented by the authority of Parliament, the Chief Justice has been left upon his 
ancient establishment. We conceive this omission arose from the general under- 
standing that the office of Chief Justice had the benefit of the emoluments receivable 
by the Chief Clerk ; and we consider every one of those acts of Parliament to be an 
indirect legislative recognition of the right of the Chief Justice to apply to his own 
use those emoluments,'* ibid 302^ 

Ibid 1879-1820 ii 187 ; cf. Y.B. 6 Ed. II. (S.S.) i xx-xxv for its earlier history. 

* Ibid 1810 ix 728 ; see extractscfrom the Report in App. XXX. 

* Ibid 1819-1820 ii 202 — e.g. they reported to the court on matters referred to 
them by it, they taxed costs, and they informed the court of its practice and of the 
state of the causes in it, and they received money paid into court and paid it out 
again. 

“See Y.B. 38 Hy. VI. Pasch.^pl. x8, cited vol. iii c. 6; Lives of the Norths 
i 127. c ® 

* Parlt. Papers 1819-1820 ii 214. Ibid 202. 

® “ He was the proper officer of the court who was to enter up the replications 
etc. — upon the record in Latin, and not by pap^r books brought iq^ attornies with 
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attorney objected to pay the customary fee to the Prothonotary 
on the entry ot a declaration, on the ground that he, and not the 
Prothonotary, had done the entering. It is hardly surprising to 
find that the court, after taking time to consider it^ judgment, 
•held that the Prothonotary *s fees was ancient and just.^ Judges 
who might aspire to hold such offices as the clerkship of the 
King’s Bench, must have felt that it was necessary to suppress 
the application of logical reasoning to the fees taken by the 
officials of the courts. 

How necessary such suppression was in the pecuniary interest 
of the judges is made quite clear by some of the figures given by 
the Commissioners, who reported in i8io upon the saleable 
offices existing in courts of law. In the King’s Bench there 
were fifteen saleable offices, some of which were absolute sine- 
cures, while, in the case of others the work was done by 
deputy.^ Three of these officers — the chief clerk, the custos 
brevium, and* the fifezer exigenter and clerk of the outlawries — 
had incomes which, on a three years* average amounted to 

3,405 2s. 7d., out of which they jjaid 5s. to their 

deputies. In the Common Pleas mattei's were not quite so bad ; 
but there then were twenty-one saleable offices, eleven of which 
were executed by deputy. The fees of these eleven officers re- 
turned an income which, on a three years* average, amounted to 
£4406 los. 5d. out of which they paid £739 os. id. to their 
deputies. The value put upon these offices by the legislature 
can be seen b}^ comparing the salaries allotted to the chiefs of the 
courts with those allotted to the puisne judges. The.Jatter, as 
wehav^seen, were fixed at £S5^^>^ fhe former were fixed at 
;^‘io,ooo for the Chiefi Justice of the King’s Bench,^ at ;^8ooo 
for the Chief Justice of the Common Pleas,® and at £7000 for 
the Chief Baron of the Exchequer.® 

* (i) From this state of things two curious consequences ensued. 

In the first place the mediaeval idea tha^f these offices were a 
species of freehold property, recoverable and capable of being 
settled like freehold property in land, was followed out to all its 
consequences, not onfy in the rules relating to their transfer and 

• 

Serjeant's hands, as now the use is. But yet the fee^are taken as if the Prothono< 
taiy did all, as his office required, by himself,” Igves of the Norths i 127. 

^ Parlt. Papers 1819-1820 ii 2x4. 

° Report from Commissioners on Saleable Offices in the courts of law, Parlt. 
Papers 18x0 ix xaS-xjx ; see the extracts from this report printed in App. XXX. ; 
there does not seem to be much evidence as to the founts which these offices were 
actually sold for ; but in 1695 Lutterell notes, Diary iii 535, that a filacer's place 
worth £1000 had fallen Id Treby, C.J. ; and in xlj^G, Diary iv 8t, he mentions a 
simitar official whose place was worth 400. 

* Above 255. * 6 George IV. c. 82 § 9. 

* Ibid c. 83 § 8. • Ibid c. 84 § 2. 
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devolution, but also in the manner in which they wgre created and 
held.^ They imitated freehold interests in land not only #n re- 
spect to the estates which could be created in them, but also in 
the manned in which some of the principles of tenure were in 
effect applied to them. The imitation of the principfes of tenure** 
arose in the following way : What the Chief Justices or other 
persons did in relation to the offices to which they appointed, the 
higher officials of the hierarchy imitated They had of course 
the right to appoint the deputies who did their work ; and when 
the posts which these deputies filled developed into independent 
ofSces, which were both valuable and saleable, they still retained 
the right to appoint to them. Thus a glance at the Appendix 
will show that, in the court of King's Bench, the chief clerk 
appointed by the Chief Justice could himself appoint to no less 
than five saleable offices ; ^ while in the court of Common Pleas 
the three Prothonotaries appointed their Secondaries.® Thus we 
actually get something which is analogous to subinfeudation. 
The Chief Justice, the chief clerk and the chief clerk's appointee 
correspond to chief lord, mesne lord, and tenant 

In the second place the right to this valuable patronage not 
infrequently gave rise to litigation. The king, moved* by his 
favourites, tried to get a share. Sometimes he tried to appoint 
to some new office which would have cut into the profits of the 
old office. Thus in Cavendish's Case^ Elizabeth granted to 
Cavendish a certain new office in the court of Common Pleas. 
The judges refused to admit the grantee because to admit him 
would bficto disseise existing officers of their freeholds ; ® and in 
the end the queen was obliged to give way. James I. •tried to 
create the same office in favour of one Murray, groom of the bed 
chamber ; ^ and, though this time Murray got his office, “ the 
king forbade himself, under penalty of breaking his recorded faith, 
to exercise his alleged prerogative of ordering the course of tjie 
Common Pleas officeg." ^ Sometimes the king tried to usurp the 
patronage of the Chief Justicel. In the sixteenth century Mary 
tried to appoint to the office of Exigenter in the Common Pleas 
during a vacancy irf the chief justiceship ; but, as soon as a Chief 
Justice was appointed, he nominated his nephew, and his nominee 

^ A good illustration of this wftl be found in a case of an assize brought for an 
office in the court of Chancery reported in Y.B. 9 £d. IV. Pasch. pi. 20 ; a later il- 
lustration is a precedent in the Modern Conveyancer (3rd Ed. 1725) ii 347 of a lease 
for seven years of the office and place of Deputy Secretary and Clerk in the 
Barbadoes. t 

* App. XXX. 

* Park. Papers 1819-1820 ii 20/; ibid i8zo ix 130. 

♦ (1587) I And. 152. 

® Bacon’s Works (Ed. Spedding) vii 683-684. 


* Above 257 n. i. 
Ibid vii 686. 
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was adjudged ^to have a good title.^ During the seventeenth 
centAry there were numerous dealings in the office of the clerk- 
ship of the King*s Bench. In James I.’s reign it had got into 
the hands o^f trustees for Somerset ; and, on Somerafet’s convic- 
•tion for the murder of Overbury, it got into the hands of trustees 
for Buckingham.^ By virtue of royal grants it had devolved at 
the Revolution upon trustees for the Duke and Duchess of Grafton.® 
It was not till 1693 that the King's Bench finally decided, in the 
case of Bridgman v. Holt^ that the office was in the gift of the 
Chief Justice.^ The House of Lords seemed inclined to interfere 
on behalf of one of their own order; and, when the judges re- 
fused to seal a Bill of Exceptions to their ruling, an attempt was 
made to bring the judges before the House of Lords to answer 
for their refusal. The judges very properly replied that the 
House had no jurisdiction to hear original petitions ; and the 
Lords were obliged to acquiesce ® 

On questions of this kind the judges, at any rate after the 
Revolution, were generally able to have the last word. But they 
sometimes give a touch of unconscious humour to the situation 
by the high constitutional reasons which they put forward for 
their decisions in favour of themselves. In CctvendisHs Case there 
was talk of it being contrary to Magna Carta to deprive a man 
of his freehold, and of the dreadful fate of the Despencers, of 
Empson, and of others who had perverted the law;‘^ and in 
Bridgman v. Holt Magna Carta and trial by peers made their 
appearance." And the high constitutional ground thus taken, if 
it did not deceive their contemporaries, has at any rate svjcceeded 
in deceiving an eminent constitutional historian of the last century; 
Hallam cites Cavendis^s Case as a striking illustration of the in- 
dependence of Elizabeth's judges.® We may perhaps question 
whether a good Whig of Hallam's date would have been quite so 
eitfhusiastic about this case if he had appreciated the sort of 
cause in which all these high-sounding cojistitutional doctrines 

^ Skrogges v. Coleshil (1559) Dyer, 175 a. 

*See Spedding, Letters and Life of Bacon vii 101-102; Liber. Fam. (C.S.) 46, 
57*58 ; it is interesting to no'i^ that, when Finch was made (?hief Justice by Charles 1 ., 
he entered into an agreement not to appoint to certain offices in his court without 
the king's consent, Hist. MSS. Comm. Fourth Rep.%App. 22. 

* See the title set out in Bridgman v. Holt (i693)'*Shower, P.C. iii ; there was 
also a controversy in 1689 between the Duke of||Grafton and Pollexfen, C.J., rela- 
tive to the office of the Clerk of the Treasury and keeper of the records in the 
Common Pleas, Hist. MSS. Comm. Twelfth Rep. Pt. VI. 116 no. 94 ; and between 
North, C.J., and Lord Berkeley who was the grantee of the crown, as to the clerk- 
ship of the Treasury of the Common Pleas, Lives of the Norths i 128. 

* Shower, P.C., at p. 115. * At p.^19 ; below 367-368. 

•(1587) I And. 155-1^. ’ Shower, P.C., at p. 121. 

® C.H. i 279 n. ; I do not mean to say that Elizabeth’s judges were subser- 
vient; evidence of their independence in better causes can be produced, see vol. v 
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were produced. At any rate it is quite certam that it was 
abuses of the kind which the judges in that case defended hy all 
this heavy constitutional artillery, that Hallam’s fellow Whigs 
were helpiAg to demolish. To their work we must now turn. 

^ # 

(iii) The reforms of the earlier part of the nineteenth century. 

In i8io a commission had reported upon the saleable offices 
existing in the courts of law ; ^ but the findings of this commis- 
sion covered but a small field. The whole ground was covered 
by a series of reports issued between i8i8 and 1822^ upon the 
officials of the courts of common law. These commissioners, 
presented a very complete analysis of the existing state of the 
official staff of the common law courts ; and, as they explained in 
their reports, in so doing they broke new ground. There had 
been some enquiries, by means of juries of the officials of these 
courts, into their duties and fees in the reigns of James I. and 
Charles I.,® and during the Commonwealth.^ iThere Jiad also been 
some enquiries at the Revolution ; ® and, as we have seen, some 
abortive attempts to legislate.® A Commission had been ap- 
pointed in 1733 to enquire into the state of the courts of common 
law, and equity, and the ecclesiastical courts ; but it had bonfined 
its enquiries to the court of Chancery.*^ Thus these reports upon 
the staffs of the common law courts threw a flood of light upon 
the abuses of what had been hitherto one of the most obscure 
parts of the judicial system. 

The immediate consequence of their publication was a re- 
arrangeqagnt of the salaries of some of the judges and the abolition 
6f a large number of sinecure offices,® Special Acts were passed 
in the case of some of these offices ; ® and,^n 1837, a more general 
Act abolished twenty offices in the court of King's Bench, six- 
teen in the court of Common Pleas, nine in the court of Ex- 
chequer, and one in the court of Exchequer Chamber.^® It tl^n 

created the office of Master with a fixed salary. It attached five 

• 

^ Park. Papers 1810 ix. 

Ibid 1818 vii 243 (King’s Bench) ; ibid 18x9-1820 ii 175 (Common Pleas) ; ibid 
1822 xi 99 (Exchequer ailU Exchequer Chamber). «. 

3 Ibid 1818 vii 248-249 ; cf. S.P. Dom. 1627-1628, 383, Ixxxi 17. ^ 

* Whitelocke, Mem. iii 358 votes that in 1651 “ the committee appointed to con- 
sider of the inconveniences add delays in the proceedings of law, met several times, 
and desired the judges in their sevqpal courts to return to them a list of the offices in 
their courts, and what fees they receive, and what work and employment they do for 
the same.'* 

"Hist. MSS. Com. Twelfth Rep. Pt. VI. 192 no. 104; 313, no. 160. 

" Above 250-251. 

’ Parlt. Papers 1819-1820 ii lUo ; for its recommendations on the subject of the 
court of Chancery see below 436. c ^ 

"6 George IV. c. 82 (Kin^s Bench); 6 George IV. c. 83 (Common Pleas); 6 
George IV. c. 84 (Salaries). 

" Ibid. c. 89; 8, 9 Victoria c. 34. ^®7 William IV. and i Victoria c. 30. 
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Masters to* each court, and placed upon them the duties of the 
officials whose \)ffices had been abolished. In 1843 ^ the crown 
office attached to the court of King’s Bench was remodelled. In 
1852^ the c^lerical staff of the judges and the subordislate officers 
•of the courts (ushers, court keepers, etc.) were reformed. The 
result of these changes was that, at the time of the passing of the 
Judicature Acts, there were two chief classes of officials attached 
to the common law courts.^ They were the Masters and the 
Associates. Each of them possessed a staff of clerks. All 
officials were paid by fixed salary. 

The duties of the Masters were to attend court in rotation, 
to hear summonses and make interlocutory orders, to hear matters 
referred by the consent of parties or by order of the court, to tax 
bills, to report on matters referred to them by the court. In their 
offices was done all the business incidental to legal proceedings. 
The action of the court in all its stages was there initiatefi and 
recorded. TJie titUs of their various offices — the writ of summons 
office, the appearance to the summons office, the rule office, the 
judgment office, sufficiently illustrate the work done. 

There were three Associates attached to each court, who sat 
in cour^ when the judge was sitting at nisi prius. Their duties 
were to impanel juries, to call on the causes, to read documents 
put in, to receive verdicts. At Chambers they made for the 
judge an abstract of the record of causes to be tried before him, 
they received the list of suitors, they handed the postea ^ to the 
successful party. 

These were the two chief classes of officials. In .addition 
there ^V%re still surviving two other of the older officials. The 
King’s Coroner and Attorney had functions on the crown side of 
the court of King’s Bench similar to those of a Master on the 
Plea side. The King’s Remembrancer was an official of the court 
of Exchequer who also performed duties similar to those of a 
Master. He had, in addition, certain ceremonial duties to perform 
in connection with swearing in ttte Lord (Chancellor, the Barons 
of the Exchequer, and the Lord Mayor of London, He protected 
the interests of the CiOwn, if he saw that they were likely to be 
inadvertently affected in the course of any cases heard in the 
Exchequer. He could originate proceedings for penalties, debts, 
and duties due to the crown. 1 

Thus, while some of these courts still kept a few of their older 
and distinctive officials, the greater part of the staff of each court 

* 6, 7 Victoria c. 20. * i5» 1® Victoria c. 73. 

^ This account is talvn from the excellent historical summary contained in the 
Second Report of the Commission appointed to enquire into the Administrative De- 
partments of Courts of Justice, Parlt. Papers 1874 vol. xxiv. 

* For the meaning of this term see below 281 and u« 7. 
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was arranged on a comparatively simple and uniform plan. Some 
further changes were made by the legislation whiclf followed Aipon 
the passing of the Judicature Acts, of which I shall speak in a 
later chaptsr.^ 

* i 

II. The Itinerant Justices 

We have seen that in the twelfth century itinerant justices 
travelled round the country, and that they were commissioned to 
perform many various governmental functions, judicial and ad- 
ministrative.^ We have seen too, that the character of the com- 
missions under which they acted varied. Some gave them wide 
judicial and administrative powers, and others gave them only a 
limited judicial authority.^ During the first half of the thirteenth 
century there was no great change. Bracton tells us that the 
circurtistances under which and the forms in which such com- 
missions were given to these justices were^ infinitely various.^ 
But we can see from his book that a distinction was growing up 
between the justices commissioned to hear all pleas, and those 
commissioned only to take the assizes or to deliver a gaol.® It 
is not, however, till the end of the thirteenth and the beginning 
of the fourteenth century that these commissions were regularly 
issued at definite dates or that their forms were definitely fixed." 
We shall see that some of these commissions became obsolete 
at an early date, while others continued to be issued right down 
to modern times ; and that the courts held by the justices under 
the latter class of commissions gradually came to be integral 
parts of The judicial system, closely linked up with the oDmmon 
law courts. , 

In describing the history of these itinerant justices I shall 
begin by describing the commissions under which they acted ; 
and I shall deal firstly with those that became obsolete at an 
early date, and secondly, with those which have had a more 
permanent importaneJe. I shail then describe the process by 
which the courts held by the itinerant justices under the latter 
class of commissions became integral p^^ts of the system of 
common law jurisdiction. Lastly, I shall say a few words as to 
the modifications in thi,s system of itinerant justices which were 
made in regard to London and Middlesex. 

^ Below 647-648. 3 Above 49-51. ^ Ibid. 

* '* £t infiniti sunt casus, et formas infinitae quibus constituuntur justitiarii,** 
f. 112. c 

Quandoque ad omnia pl^ita, (juandoque ad quaedr m specialia, sicut assisas 
novae disseysinae et mortis antecessoris capiendas et ad gaolas deliberandas, quan- 
doque ad unicam vel duas et non plures,” f. X05 b ; see above 204 n. 5. 

« Below 277. ^ Below 277, 280. 
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The Commissions under which the Itinerant 
‘ Justices acted 

I. The Commissions which became obsolete at an^arly date. 

The General Eyre} 

Of these commissions the most extensive and the most im- 
portant was the commission which empowered justices to hear all 
pleas. These justices were known specifically as the justices in 
eyre. They were said to hold a general eyre for the county or 
counties round which they were commissioned to make their per- 
ambulation or iter. In the thirteenth and early fourteenth centuries 
this general eyre took a very important place in the government 
of the county. It did on a large scale for those parts of the 
kingdom included in the eyre what the sheriff’s lourn did for the 
hundred ; and the methods used by the justices in eyre were 
essentially the same as those used by the sheriff. The number 
of records aivl reports which we have of these eyres, ^ and the 
accounts which are given of them by the contemporary law 
books,* show that they were important events both in the judicial 
and in the administrative world of that period. It will therefore 
be necessary to relate the history of the court held under this 
comnnssion, and to describe its work, at a somewhat greater 
length than will be necessary in the case of the other more 
limited commissions, 

“The business of an Eyre,” says Mr. Bolland,® “fell into 
three main divisions — Pleas of Juries and Assizes ; Pleas of the 
Crown ; Gaol delivery — and into these three division«\, under 
these thfee headings, are the Rolls of an Eyre divided.” This 
division of the records* of an eyre tells us something of the 
nature of the institution. We shall see that other justices with 
much less extensive commissions were authorized to try cases by 
m^ns of juries and assizes, and to take out and try prisoners in 
gaol. It was the authority which the jusjices in eyre had to 
try pleas of the crown, and the exiensive interpretation put upon 
this power, which was the characteristic feature of the general 

^ The fullest account of the general eyre will be found in the three volumes of 
the S.S. edition of the Eyre of Kent in 1313-13141 and Mr. Bolland’s introductions 
to those volumes; for the “equity” administered ii^ the eyre by Bill see below 
448-449 ; vol. ii Bk. iii cc. 3 and 4. » 

® Above 76-81. 

^ See the list of sixteen MSS. used for the S.S. edition of the Eyre of Kent, 
the Eyre of Kent (S.S.) i xvi ; reports of an eyre in Cornwall are printed in Y.B. 
30 | 31 Ed. I. {R.S.) 74 seqq. 

* Bracton f. X15 b seqq. ; Britton i 18-134 ; Fllna i zg, 20. 

®The ^re of Kent (STS.) i xvii, xviii; cf. Coke •Fourth Instit. 184, who points 
put that “ The stile of this court was * Placita de juratis et assisis et coronae de 
itinere Johannis de Vallibus et sociorum justiciariorum itinerantium apud Ockham 
in comitatu Rutland in crpstino Epiphaniae Domini, Anno regni regis Edwardi 14.* ” 
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eyre. We shall see that these pleas covered the whole field of 
government ; ^ and, in substance^ authorized the justices t6 con- 
duct, under the judicial forms of presentment and indictment, a« 
searching inquiry into the manner in which all the various courts 
and officials (communal and franchise) had fulfilled their dutie/ 
since the preceding eyre. 

To make this enquiry effective it was necessary that a repre- 
sentative gathering of all courts and officials and persons in the 
county should be summoned to meet the justices. The first step, 
therefore, in preparation for the eyre was the issue of a writ of 
general summons to the sheriff.'^ 

By this writ, which was issued some weeks before the begin- 
ning of the eyre,® he was directed to summon the archbishops, 
bishops, abbots, priors, earls, barons, knights, and freeholders of 
the founty, four men and the reeve from each township, twelve 
men from each borough, and all others who were bound to attend 
the justices in eyre. He was to cause to corfie befo^'e the justices 
all pleas of the crown which had arisen since the last eyre, and 
all pleas and assizes ; and likewise assizes and pleas set down for 
hearing before the judges of assize or gaol delivery, or before the 
court of Common Pleas. He was to summon all persons who 
had filled the office of sheriff since the last eyre and the heirs 
and executors of deceased sheriffs,*^ together with all the writs 
that they had received ; and all who claimed franchises that they 
might show by what warrant they claimed them. The sheriff 
himself with all his officers and bailiffs was also to give his 
attendance. He was to issue a proclamation that all who had 
complaints to make of any bailiff or officer, royal or otherwise, 
were to come and make their complaint?.^ 

It will be noticed that as a result of this general summons 
the activities of all rival courts were stopped® The local courts 
in the county were suspended during the eyre, all the mpre 
limited commissions,, of the itinerant justices in the county were 

^ Below 269. 

^ See the writ in App. XXII. B ; for another specimen see the Eyre of Kent 
(S.S.) i 2-4. • « 

^ Bracton f. 115 b says at least fifteen days ; Britton i zgsays at least forty days. 

* The heirs and executors^^o not seem to be included in the writ of general 
summons, but they were cledrly obliged to attend ; if they did not, their lands and 
chattels were seized, the Eyre of ^ent (S.S.) i 4, 5 ; similarly the coroners must of 
course be present, though they do not seem to be included eo nomine in the writ, 

1 ibid, i 5, 6. 

^ See the Eyre of Kent (S.S.) i xix, xx for an account of the amount of work 
which obedience to this writ placed upon the sheriff. 

*Ibid xxxiii-xxxiv ; this did* not apply in certain of the extensive franchise 
jurisdictions in Kent which w^e outside the scope of thi general Eyre, such as the 
Cin(}ue Ports, and the franchises of the Abbot of Battle and the Earl of Gloucester, 
see ibid lix-lxii ; for the writ of resummons at the close of the eyre which recalled 
these cases to the ordinary courts see App. XXII. C. 
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likewise suspended, and all cases from the county which were 
before the cour£ of Common Pleas were sent to be heard by the 
j’ustices in eyre. It should be noted, however, that the activities 
of courts wb^ch did not interfere with the business o^ the eyre 
Vere not suspended Thus neither cases in the court of Ex- 
chequer ^ nor cases in the court of King’s Bench ^ were sent to 
be heard by the justices in eyre. The court of Exchequer was 
concerned with cases connected with the kings revenue; and 
we shall see that the collection of revenue for the king was one 
of the chief, though unavowed, objects of the general eyre.^ 
The court of King’s Bench was, like the justices in eyre, con- 
cerned with crown pleas ; and the authority of its justices was 
at least equal to that of the justices in eyre.^ The work of 
these courts was thus supplementary to the work of the eyre ; 
and therefore there was no reason why cases pending before them 
should be adjourned to the eyre. 

It was a large gathering of officials, representatives from the 
various communities in the shire, landowners, and litigants 
which in answer to this summons were assembled to meet the 
justices. Mr. Bolland reckons that at the Eyre of Kent in 1313- 
1314 so’mething like 1500 to 2000 people must have come 
•together.® In this gathering we may see the fullest possible 
meeting of the old county court.*^ But in the royal judges who 
came to preside over it, in the procedure they used, and in the 
law they applied we can see the new methods of the Curia 
Regis, and the new principles of the common law. 

At the first sitting of the justices the writ giving them 
authoriQ^ to hold the eyre was read.^ Then the presiding 
judge addressed the assembly explaining, as Bracton tells us, 
“the cause of their coming, the expediency of an Eyre, and the 

^ The Eyre of Kent (S.S.) i i8g. 

* ^ It will be noted that in the writ of general summons, App. XXII. B, no men- 
tion is made of placita coram rege ; see Britton i ig-ac}, *' And meantime we will 
command our Justices of the Bench, that thfty adjourn Si the pleas of the county 
and send them before us or such justices itinerant in that county ; ” and in the 
Eyre of Kent iii 205 it is distinctly stated that no pleas before the King’s Bench 
could be brought before the -ftyre. • 

* Below 271. 

* Mr. Bolland in the Eyre of Kent (S.S.) iii xlv^accepted the dictum of Shars- 
hulle, C.J., in 27 Ass. pi. i that the King’s Bench is eyre and higher than the eyre ; 
and this was also the view of Coke, Fourth Inst^, 185, and Hale, P.C. ii 310 ; but 
in Select Bills in Eyre (S.S.) xv-xix he contends that this view is erroneous; Pro- 
fessor Powicke E.H.R. xxx 334-335 has given good reasons for accepting the 
traditional view ; having regard to the wide jurisdiction of the eyre, it would prob- 
ably be true to say that it was a court almost as high as the King’s Bench ; that 
it was not higher is pretty clear from the fact that the justices in Eyre had no 
authority to hear pleas ptnding in the King’s Ben^h,” per Spigurnel, J., Eyre of 
Kent (S.S.) iii 205. 

® Ibid, i xxi-xxii. ® Above 69; P, and M. i.531. 

’The Eyre of Kent (S.S.) i i ; for the writ see App. XXIT. A. 
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advantages of securing a due observance of the peace.” ^ Thus 
at the Eyre of Kent, “ Sir H. de Staunton declared the will of 
our Lord the King, and the reason of their coming, in this wise, 
the King*Si»will was that all evil doers should be punished after 
their deserts, and that justice should be ministered indifferentl/' 
to rich as to poor ; and for the better accomplishing of this, he 
prayed the community of the county by their attendance there 
to. lend him their aid in the establishing of a happy and certain 
peace that should be both for the honour of the realm and for 
their own welfare.’*^ Bracton tells us® that it was then the 
practice of the justices to retire and confer with the “ busoncs ” ^ 
of the county — the Influential persons that is, “ad quorum 
nutum dependent vota aliorum.” In these “busones” we can 
see the persons whose names appear in the commissions of gaol 
deli^^ry and oyer and terminer,^ and who in later days were, as 
justices of the peace, to rule the county.® 

On the return of the justices to court tht sheriff surrendered 
his rod of office, and took an oath to do loyally all things apper- 
taining to his office. His rod was then handed back to him, 
and the other officials of the county took a similar oath.^ The 
justices then took the rolls of the sheriff and the coroners, and 
the rolls of any sheriffs or coroners who had held office since the 
last eyre.® Then all who claimed to enjoy any franchises in 
the county must put in their claims.*^ Failure to do so might, 
as we have seen, have serious results for the franchise owners, 
if then or at any future period their titles were questioned by a 
writ of Quo Warranto.^® 

After these and other preliminary matters had been disposed 
of, the preparations began for the main business of the eyre — the 
receiving of presentments upon the many matters contained in the 
Articles of the Eyre. The first step was to choose the presenting 
juries. In the details of the method of choice the practice seejns 
to have varied.^^ Bujt in all cases the bailiff of the hundred seems 


i*‘Quae sit causa adventus eorum, et quse sit utilitas itinerationis, et quae 
commoditas si pax observijtur,*’ f. 115 b. c 

a The Eyre of Kent (S.S.) i 2. » f. 1 15 b. 

* There has been considera Jitlc controversy as to the meaning and derivation of 
this word, see the Eyre of KeCit (S.S.) i xxvii-xxxi where all the suggestions hitherto 
made are considered ; Mr. Bolland connects it with houjon (spelt sometimes bougem, 
or boxoHt or boiicon)^ which means tz) a large arrow, and (a) an iron rule for measur- 
ing cloth; from boujon we get boujonneur — an official measurer, well known in 
the cloth-making districts of north France and Flanders; it is suggested that 
**busones’' is the Latinized form of boujouneurs, i.e. the persons who measured 
up things authoritatively. « 

® Below 274, 280. « Be 2 ow 285 seqq. 

^ Eyre of Kent (S.S.) i 4, 5* 6. ® Ibid 4, 5. 

® Ibid 14. Above 89. 

See the Eyre of Kent (S.S.) i xxxiv-xxxv. 



GENERAL EYRE 269 

to have chosen two or four electors, and these electors chose 
themselves and twelve others from their hundred. This number 
was reduced to twelve, and these twelve formed the jury. To 
these juries^the Articles of the Eyre were read, and^they were 
Required to give a distinct and precise answer by a certain day. 
They were also ordered to arrest at once any suspected persons, 
or, if this was not possible, to give secretly a list of such per- 
sons to the justices.^ 

The Articles of the Eyre ranged over the whole field of 
government.*^ We have many sets of these Articles from different 
periods ; and it is clear that, as time went on, they grew rapidly.^ 
Thus the Articles of enquiry contained in the hundred rolls ^ 
were added permanently to the Articles of the Eyre ; and to dis- 
tinguish them from the older Articles they were called the Nova 
Capitula — the New Articles. Mr. Bolland tells us that^ the 
Articles of the London Eyre of 1321 were seven times as long as 
the Articles of the London Eyre of 1 244. The object of these 
Articles was to extract from the juries “ information on every 
subject where a possible answer might afford ground for extract- 
^ ing an amercement from somebody, or driving someone to make 
fine with* the King.'* ^ In the Eyre of Kent in 1 31 3-1 314 they 
number 142.^^ They comprised enquiries into the neglect of 
police and other duties of the counties, hundreds, townships, and 
boroughs, into the misdoings of all officials, into the usurpation 
or misuse of franchises, into the proprietary rights of the crown 
such as escheats, wardships, and other sources of revenue. Upon 
the' answers wKich the juries made to these Articles the subse- 
quent proceedings of the eyre were founded. These proceedings 
were taken both agairfit the persons presented by the juries, 
and against the juries themselves if they made a false present- 
ment 

• The justices were not without means of checking the correct- 
ness of the presentments made b^ the jurie;^. They had before 

^ Bracton f. 116 a ; Eyre of Kent (S.S.) i 20. 

* See Vinogradoif, Oxford Studies vol. vi no. xi 10-72, and Eyre of Kent (S.S.) 
i xxxix-xli for an account of Ac various sets of extant artidles and their history. 

^ Capitula vero quae illis duodecim proponenda sunt, quandoque variantur 
secundum varietatem temporum et locorum, et qpandoque augentur quandoque 
minuuntur,” Bracton f. 116 a. ^ 

* Above 88. 0 

* The Eyre of Kent (S.S.) i xxxviii ; Maitland says, “ We might classify the 

articles under the two heaas of revenue and crime, but in so doing might overlook the 
fict that a distinction between the doing of penal justice and the collection of the 
king’s income is only gradually emerging. The itinerant judge of the twelfth century 
has much of the commissioner of taxes,’* Pleas of the Crown for the County of Glou- 
cester xxvi. • • 

* The Eyre of Kent (S.S.) i 28-46 ; other printed lists of these articles will be 
found in Hovenden iii 262-267; Bracton ff. 116, 117; Britton i 24.97; Fleta i 20; 
Statutes of Uncertain Date (Rec. Comm.) i 233 ; Bracton (R.S.) ii App. I. and II. 
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them the sheriffs and the coroner’s rolls. “We are reminded,” 
as Maitland has said,^ “ of a schoolmaster before whom stands 
a class of boys saying their lesson. He knows where they go 
wrong for^he has the book. Every slip is cause for a/a imposition 
unless his pupils have purchased a favourable audience.” And if 
must be added, the justices were sometimes encouraged to find 
many occasions for these “ impositions ” by the fact that they 
were paid out of the money which they were able thus to collect.® 
Two illustrations will show the sort of way in which they 
went to work. The first is from the Cornish Eyre of 1302.* 
Berewick, J., told the commonalty of Cornwall that they must 
pay a fine, “for know that we have found several errors in the 
rolls of this county.” The errors, which were very technical, 
were then pointed out by the judge. ^ The commonalty at once 
offered a sum of ;^8o, and Berewick ordered persons to be chosen 
to assess the fine, and that its imposition should be entered on 
the rolls. The second comes from the NorthrfmptonrEyre of 1330, 
and is noted by FitzherberL® Hale ® thus gives the effect of Fitz- 
herbert’s summary : “ It was presented that A had killed B, and 
it was demanded of the presenters whether he were in decenna^ ^ 
they answered He was not ; then it was demanded where he 
abode ; they say with the parson of the town, and thereupon the 
parson was amerced for his manupast ; then it was demanded 
who was present when he slew him ; they say C ; it was then de- 
manded of them whether C received him (i.e. arrested him) ; they 
say Not^ wherefore C was amerced ; then it was demanded where 
the felon was; they say he is escaped; then it was demanded 
whether it were done in the day or the night ; they ans\?er in the 
evening ; Therefore the whole vill was amerced.” 

It seems to be clear that the main work of the eyre was this 
overhauling of the work of the officials and courts of the county 
since the preceding eyre. No doubt, as the reports show^ a 

• ^ 

^ P. and M. ii 643 ; “ Though they must be quite sure Ih^ forget nothing— 
they will be amerced for any omission when the Justices detect it, and detect it they 
almost certainly will — t^ey must also be quite sure ,that every tittle of what they 
present is the truth, for amercements and fines again await any variation from strict 
provable historical fact,*’ the Eyre of Kent (S.S.) i 38-39; for the difference be- 
tween a fine and an amercem.ofi't see above 77 n. 6. 

^ Ibid xxvi ; above 252 n. 9. 

* Y.B. 30, 31 Ed. I. (R.S.) 248-242. 

^ ** One is that four men were outlawed at four county courts in succession, and 
were allowed to give mainprise, and then the same men came and brought a writ to 
remove the appeal, and the appeal was removed at their suit : this was an error ; for 
they ought to have been taken, ftc. Another error is, that a married woman sued 
an appeal without naming her husband ; and this is another error ; and so on of 
other errors,** ibid 240. * 

^ Fitzherbert, Ab. Corone pi. 293. 

* P.C. ii 74 ; cf. pleas of the Crown for the County of Gloucester xxxtii-xxxiv. 



GENERAL EYRE 


271 


certain number of civil cases were heard during the eyre, and a 
certain number of criminal cases were tried ; but the transaction 
of this sort of business was not its chief function. The trial and 
hanging of of^iminals was left to subordinate justices o^ gaol de- 
livery who worked with the justices in eyre. As Mr. Holland 
says the eyre “ was little concerned with the administration of 
justice;** its business was ** to see that every fact in connection 
with every sort of criminal trial, either before themselves or at 
any previous gaol delivery, that might possibly furnish a reason 
for somebody being amerced, was brought to their notice. . . . 
The Crown Pleas division of the eyre existed to fill the king's 
coffers and not to maintain his peace.** ^ 

The eyre was thus useful to the king, and was used by him 
as a means to extort money ; but there can be little doubt that, 
for this very reason, it tended to secure the efficiency of the Ipcal 
government. As Maitland has said, “ a just and regular inflic- 
tion of pecuniary •penalties** was a very effective means of 
“ bringing the unprofessional policeman to a sense of his 
duties.**^ It was a series of very practical applications of 
I Hobbes* aphorism that it is “ the constant fear of punishment 
which niaketh men just.** At a time when the law-abiding 
instinct had hardly been formed this constant fear of punishment 
was the only way of securing a small modicum of justice ; and, 
even when that instinct has been formed, the state which tries to 
dispense with this expedient will do so at its peril. The emanci- 
pation by the legislature in 1906 of unions of workmen and 
masters from some of the sanctions of the common law has 
been followed by the growth of a new industrial and commercial 
feudalism as dangerous to the orderly development of the state, 
and as selfish and narrow in its outlook, as that mediaeval 
feudalism which the eyre and other institutions of royal justice 
we^ struggling to master during this mediaeval period. 

Naturally the efficiency of the eyre, bojh as a method of 
raising revenue and as a method of securing the observance 
of public duties, made it an exceedingly unpopular institution. 
The Cornish men in 1253 betook themselves tb the woods rather 
than face the justices.® It came to be an established rule that 
an eyre should not be held more ofteiT than once in seven 
years and in 1261 the county of Worcester declined to admit 
the justices because the seven years had not elapsed.® In the 
fourteenth century the rolls of Parliament attest its continued 

• 

^ The Eyre of Keat (S.S.) i xlii-xliii. ^ 

‘ Pleas of the Crown for the County of Gloucester xxxiii-xxxiv. 

^ P. and M. i 181. * This is stated by Britton i 3. 

” Foss, Judges ii X92. 
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unpopularity. In 1348 the commons petitioned that eyres and 
generals enquerrez per tote la terre ” should cease. ^ In 1362 ^ 
the Commons asked for a pardon of all the articles of the eyre 
except “ i^Jeas of land, quo warranto, treason, robbery, and other 
felonies punishable by loss of life or member ; ** and in 1 397 they^ 
obtained such a general pardon.^ 

We can see in these petitions that a distinction is being 
drawn between the judicial and the other business of the eyre ; 
and there was a reason for drawing this distinction. The rise of 
Parliament was making the general eyre unnecessary. The 
king could now get from Parliament any information he desired 
as to the local government of the country; and the regular 
courts and itinerant justices acting under less general commis- 
sions, supplied, at least in theory, adequate remedies for the 
wroQgs done by private persons as well as by officials. Thus 
in 1346 the duty of enquiring into the misdeeds of sheriffs, 
escheators, bailiffs of franchises, or jurors was turned over to the 
justices of assize.^ General eyres ceased to be used in the 
course of the first half of the fourteenth century.^ “ As the 
power of the justices of assizes by many acts of Parliament and * 
other commissions increased, so these justices itinerant by little 
and little vanished away.’*^* 

We shall see that, though the courts held by these justices of 
assize came to be almost wholly judicial tribunals, they long 
continued to be, like the older justices in eyre, a link between 
the central and the local government.’^ Sir Thomas Smith tells 
us that in his day the judges, at the beginning of their circuits, 
were accustomed, like the older justices in eyre, to make a 
speech “ Telling the cause of their coming, and giving a good 
lesson unto the people.*’ ® Bacon addressing the judges in 1617 
before their summer circuits, said, “You must remember, that 
besides your ordinary administration of justice, you do c%rry 
the two glasses or mirrors of the state ; for it is your duty in 

^ R.P. ii 200 no. 4. * R.P. ii 272 no. 32. 

^ R.P. iii 369 no. 77 ; they specify ** trespasses, misprisions, negligences and 
ignorances and other articles of the eyre tending to t^ie fine or amercement of com- 
munities, townships and individuals as well ministers of the king as others ; ’* as 
Pollock and Maitland point ojit, ii 643-644, the eyre had become a mere excuse for 
extortion, “ In 1321 a wardjfiry of the city of London was expected to recite all the 
crimes that had been committed during the last forty-four years and to know the 
value of every homicide’s chattels. If it disagreed with the coroner’s rolls it was * 
amerced, and yet it had given the justices and clerks five marks, more or less, for a 
breakfast.” 

* 20 Edward III. c. 6. 

^ Dugdale, Orig. Jurid. 53 ; Leiden, notes on Hengham X43. 

® Coke, First Instit. 293 VoltW c. 1. 

* De Republica Anglorum, Bk. ii c. 23 ; this book was written between 1562 
and 1566, and was first published in 1583 ; for Smith and his book see vol. iv Bk. iv 
Pt. I. c. I. 
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these your Visitations to represent to the people the graces and 
care of the king; and again, upon your return, to present to the 
king the distastes and griefs of the people ; ^ and this, as he 
pointed ou^, made “ the government more united jfa itself.” - 
•The judges of assize held this position all through the sixteenth 
and the earlier half of the seventeenth centuries. Even in the 
latter half of the seventeenth century the government gave them 
instructions as to matters to be attended to on their circuits,^ 
and presumably they were expected to report upon these matters 
on their return. 

The Commission of Trailbasion} 

This was a commission issued to certain persons directing 
enquiry as to persons who disturbed the fieace, who maintained 
malefactors, and who perverted the course of justice by ill-treating 
jurors. It dates from an ordinance of 1304,® and not fron* the 
statute of Kagema^p (1276) supplemented by the Statute of 
Northampton^ (1329);** and it was in the nature of a general 
commission of oyer and terminer, i.e. a commission to hear and 
determine certain crimes and trespasses. But it was something 
more than a mere commission of oyer and terminer,^ as apparently 
these justices entertained suits between party and party.® Mr. 
Pike® considers that “the court of the justices of Trailbaston 
was ... a connecting link between the ordinary courts of 
justices of oyer and terminer and the court of the justices in 
Eyre. . . . The ordinary functions of a court of oyer and 
terminer . . . "were to hear and determine particular offences 
and trespasses. The court of Trailbaston seems to have had in 
addition some sort of general jurisdiction in actions between 
party and party . . . though there is nothing to show that this 
jurisdiction extended beyond cases of trespass.*’ On the one 
hand they are sometimes classed with the justices in eyre, being 
mentioned by Parliament in the petitions which are directed 

• * 

1 Spedding, Letters and Life of Bacon vi 211; cf. his speech in the Star 
Chamber in 1617, ibid 302-303 ; S.P. Dorn. 1631-1633 535, ccxxxii 42, gives some 
notes of matters of political interest which the judges weae to look to when they 
went on circuit. 

5 * Spedding, op. cit. vi 303 — ** The judges at thei^ return meet at Sergeant’s Inn, 
and there they make up their accounts, and then tik^ relate their proceedings to 
the King and his Chancellor, and so make it all one piece.” 

^Lutterell’s Diary i 169 (1681-1682); ibid ii ^ (1691), 492 (1692). 

♦Coke, Fourth Instit. 186; Foss, Judges iii 28-36; VinogradoflF, Oxford Studies 
vol. vi no. xi 73-79 ; the term seems to have been a popular one ; it applied originally 
to the offenders — persons carrying sticks; in 1307 we meet the expression, “ Pleas 
of trailbaston ” in two writs, Y.B. 14, 15 Ed. III. (R.S.) xxxvi-xlii. 

® H. M. Cam, Vinogra^off, Oxford Studies vol. vi no. xi 74 n. 2. 

•2 Edward III. c. 7; Y.B. 14, 15 Ed. III. xxxviipxxxix. 

See below 274 for this commission. 

®Y.B. 14, 15 fed. III. (R.S.) xxxvi. 

VOL. I.— 18 
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of inheritance ; the assize of darrein presentment for the trial of 
a dispute as to who was last seised of the right to present to a 
vacant living. In addition there was the Assize Utrum to 
determine whether land was held by some one of thli lay tenures 
or by a spiritual tenure, i.e. in frankalmoin.^ ^ 

The commission of assize was a commission addressed to 
certain persons authorizing them to try the possessory assizes in 
certain counties named in the commission. It thus conferred a 
very limited civil jurisdiction. But the trial of these cases often 
involved difficult questions of law — more difficult questions than 
those which emerged in the trial of ordinary criminal cases. For 
this reason, one at least of these commissions was usually a 
royal judge. As the law tended to become more elaborate, the 
need to employ professional lawyers to do the work not only of 
thoixrommission of assize, but also of the other commissions, 
came to be generally recognized. One expedient adopted was 
to give to these commissioners of assize the powers given by 
the other commissions,*-* and another was to add to their powers 
by statute.^ Thus the judges of assize came to exercise a power 
very little inferior to that exercised by the courts of^commotv 
law ; and the courts which they held came to be called “ the?; 
Assizes.” We still speak of “the Assizes” in this sense, though 
the old possessory assizes were falling out of use in the sixteenth 
century, and have been abolished since 1833.^^ 

These developments of the powers of the judges of assize 
will form the subject of the following section. ^ 

The Process by which the Courts held by the Itinerant Justices 
became Integral Parts of the System of Common 
Law Jurisdiction 

This was a long and somewhat complicated process. I shall 
discuss it under the following heads; (i) The growth of the 
practice of regularly issuing *^the commissions at definite times ; 
(2) The nisi prius system ; (3) The predominant position assumed 
by the justices assize ; (4) The relation of the justices of 
assize to the common law courts; (5) The legal and political 
results of the circuit .system. 

(i) The growth of t^e practice of regularly issuing the com- 
missions at definite times. 

The sections in the Charters of 1215 and 1217, which pro- 


ip. and M. i i23>i24;cfor the form see App. 11?.; for tenure in firankalmoin 
see vol. iii c. x § 3ji 

* Below aSo. " ’Below 279. 

^3, 4 William IV. c. 27 §§ 36, 37. ^ 
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vided for tHe circuits of justices to take the possessory assizes, 
give us the impression that the commission of assize was then 
regularly issued at definite times.^ But this impression is false, 
as the clau^s of the Charter were not in fact obserred. Mr. 
Turner has pointed out that in practice a special commission of 
assize was issued on the application of each person who wished 
to proceed in this way. “ No justices,** he says, “ were sent into 
the counties to take all the assizes which might be brought 
before them, but special commissions were granted to justices 
to take particular assizes.** Hundreds of these commissions 
were issued annually in the latter years of Henry III.’s reign;® 
and an ordinance of 1259, which provided that commissions to 
try assizes and other cases should only be issued to certain 
named persons, all of whom were professional lawyers, seems to 
show that these commissions were not always issued to ^he 
most competent persons."* But towards the end of Henry III.*s 
reign general •commissions began to be issued — though it was 
still apparently necessary that separate letters patent should be 
issued to allow the justices to take each assize.^ In 1272, the 
first year of Edward I.*s reign, a new ordinance originated the 
regular circuits of these justices. The country was divided into 
groups of counties, and to each group two justices were assigned 
to take the “ Assisae, jurata et certificationes.’*^ It was enacted 
in 1285 that these assizes should be taken three times a year;" 
and in 1330 it was again provided that they should be taken 
three times a year, or more often if need be.” 

As it was with the commi.ssion of assize, so it was with the 
commissTons of Oyer and Terminer and Gaol Delivery. They 
were at first very irregularly issued. The king could issue them 
as he pleased ; and he was accustomed to issue them, at the suit 
of private persons, to commissioners who were acting in concert 
with the petitioners. Parliament protested against the injustice 
so caused ; ® and statutes were passed to ensyre that the justices 

^For the clause in the Charter of 1215 see above j6 n. 7; the Charter of 
Z217 § 13 provided for a circuit once a year; it further provided that, ** £a qua: 
in illo adventu suo in comitatu per justitiarios prsedictos ad dictas assisas capiendas 
missos terminari non poi^sunt, per eordem terminentus^bi in itincre suo, et ea quae 
per eosdem, propter difficultatem aliquorum articulorum, terminiri non possunt, 
referantur ad justitiarios nostros de banco et ibi tev^inentur,” § 14. 

^En^clopaedia of English Law, sub. voc. Circuits and Assizes iii 76. 

^Bracton’s Note Book i 20; this, as Maitland says, *Mooks like an attempt of 
the baronial council to limit the king's power of app^nting anyone whom he pleases, 
to act as justice for this occasion only, an attempt prophetic of future statutes ; " for 
other instances of similar otters see Encyclopaedia of English Law iii 76. 

® Ibid iii 76-77. ® Ibid 77. 

^ 13 Edward I. St. z c. 30. ^ 4 Edward III. c. 2. 

® Stephen, H.C.^. i 107-110, 
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of assize or the justices of either bench should always be on 
these commissions.^ Thus, although the king did not abandon 
his right to issue these commissions on special occasions,^ they 
were generally issued on the occasions upon which the justices 
of assize travelled round the country, and these justices were 
always among the commissioners. We shall now see that by 
this time the civil jurisdiction of the justices of assize had been 
largely extended by the legislature. 

(2) The nisi prius system. 

The phrase “nisi prius” is used by Bracton. He explains 
that the justices in Eyre were accustomed to order that all cases 
in the court of Common Pleas originating in the county in which 
they were making their circuit, should be adjourned before 
themselves; but that, as their coming might be hindered for 
divers causes, a day in the Common Pleas was always given to 
the parties by the judges of the court “nisi justitiarii itinerantes 
prius venerint ad partes illas.” ^ But the •origin pf the modern 
nisi prius system is a clause of the Statute of Westminster II. 
(1285),^ which applied the practice mentioned by Bracton to the 
circuits of the justices of assize, in such a way that it gave them 
a general jurisdiction over civil cases begun in the courts of 
Common Pleas or King’s Bench. In substance the statute pro- 
vided that for holding inquisitions into minor trespasses, and for 
the trial of pleas begun in either of the Benches, a day and place 
certain should be appointed in the county; that such cases 
should not be determined in the Benches unless the judges of 
assize failed to come into the county to try them ; and that 
these judges of assize should be “two sworn justices,** that is, 
two of the judges of the courts of Kings Bench or Common 
Pleas. In all these cases the sheriff was directed to summon 
the jurors to Westminster only “ nisi prius’* the justices of assize 
first came into the county. ° This scheme was further enforced 

< 

^ 27 Edward I. St. x c. 3 ; 2 Edward III. c. 2 ; 4 Edward III c. 2 ; cf. Reeves, 
H.E.L. ii 82, 86, 87, 188, 301. 

° Above 274 n. 5 ; in fact, as Professor Baldwin <points out, Select Cases before 
the Council (S.S.) xxx, Ixxv, during the thirteenth and the greater part of the 
fourteenth century the Council generally did net hear cases, but referred them to a 
commission of Oyer and Teitumer. 

^ Bene poterit iter multinliciter impediri, revocari, vel suspend!, et unde 
semper dabitur dies partibus a juftitiariis de banco, sub tali conditione, nisi justitiarii 
itinerantes prius venerint ad partes illas, et quo casu semper remanebunt placita 
ilia in banco quosque iter inceptum fuerit,** f. ixo; cf. f. 352 for a similar nisi prius 
clause in an essoin de malo. 

* 13 Edward I. St. i c. 30. 4 

^ For this clause in the statute, and the judicial ^rit to the sheriff to summon 
the jury see App. XXIII. B ; &e procedure for summoning the jury is thus described 
in tne king v. Edmonds (1821) 4 B. and Aid. at p. 479 — ** There have always . . • 
been two successive processes to enforce the attendance of the jury. First a venk<^ 
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in 1299.^ ‘In 1318 it was extended to all pleas of land and 
in 1328 it was provided that such pleas of land should be tried 
at nisi prius at the suit not only of the demandant but also of 
the tenantV In 1340*^ it was provided that cases bfgun in the 
•King’s Bench could be tried at nisi prius by a justice of the 
Common Pleas and vice versa ; and that all pleas begun in either 
of the Benches could be tried at nisi prius by the Chief Baron of 
the Exchequer “ if he be a man of the law,” or by the justices of 
assize, provided they were judges of one Bench or the other, or 
king’s Serjeants. The result was that all civil cases begun in 
the court of King’s Bench or Common Pleas could be heard, 
either by the justices of assize (provided that they were judges 
of one Bench or the other or king’s serjeants), or by the judges 
of these two courts sitting to hear cases at nisi prius, or by 
the Chief Baron of the Exchequer if “a man of the law’^and 
specially commissioned to try cases at nisi prius. 

Later, this nisi prius system was extended in two directions. 
In the first place it was extended from actions begun in either of 
the two Benches to common pleas begun in the court of Ex- 
chequer. In this, as in other respects, the court of Exchequer 
was nof originally in quite the same position as the other two 
common law courts. Though the Barons of the Exchequer, if 
they were “men of the law” could act as justices of assize and 
hear cases at nisi prius, common pleas begun in the Exchequer 
would not be heard by these justices at nisi prius unless a special 
commission was issued for that purpose. It was not till 1839® 
that the necessity for this special commission was dispensed with. 
In the Second place this nisi prius system was adapted to the trial 
of criminal cases. If a man was indicted in a county, and the 
indictment was removed by writ of certiorari into the King’s 
Bench, the case might be sent to be tried before the justices of 
a|size in any other county as a nisi prius record.® It was often 
desirable to remove cases in this way to the court of King’s 
Bench if a fair trial could not be had in the* county ; but it would 
have delayed the business of the court of King’s Bench if it had 
been necessary to try lall such cases there. • 

returnable in the court above. ... To this proc^ the sheriff formerly made an 
actual return of the names of jurors as summonea^^ut the jurors themselves did 
not appear. This therefore was followed by a, |econd process . . • this process is 
still issued in its primitive and unqualified form for trials at Bar ; but, for trials at 
nisi prius, it contains a clause • . . qualifying the command for their attendance in 
the court above, in case the Justices of Assize shall before the day appointed, come 
into the county ; ” cf. Forsyth, Trial by Jury 169-171. 

^ 27 Edward I. St z c. 4. ’ 12 Edward II. St. 1 c. 3. 

° 2 Edward III. c. i6t * <4 Edyard III. St. i c. 16. 

• 2, 3 Victoria c. 22. 

•Hale, P.C. ii 3g>4i; further powers to pursue this course were given by 
6 Henry VIII. c. 6. 
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That this nisi prius system was an enormous relief" to litigants 
and jurors is obvious. They were saved the expense and trouble 
of a toilsome journey to Westminster.^ It was also a relief to 
the courts! of common law. In Edward IV s reign^ before the 
nisi prius system was fully developed, it had been necessary to^ 
create two divisions of the court of Common Pleas, one of which 
was employed in hearing the trial of issues which in later days 
would have been tried in the country at nisi prius.^ In fact, 1 
think it may be said that it was only by the help of this system 
that the extreme centralization of justice which resulted from the 
decline of the local courts was made bearable. 

(3) The predominant position assumed by the justices of 
assize. 

We have seen that the justices of assize were always on the 
com4pissions of Oyer and Terminer and Gaol Delivery ; ® that the 
justices always included some of the judges of the two Benches 
and the Exchequer ; and that, by virtue of the nisi iprius system, 
they exercised a jurisdiction practically co-extensive with that 
exercised by the courts of common law. It is obvious that it 
was only a professional lawyer who was competent to exercise 
this large jurisdiction. Thus, although certain of these commis- 
sions continued to be issued to laymen as well as lawyers, it was 
the lawyers who did the work, because they alone were competent 
to do it. This fact was recognized by a clause in the commis- 
sions of Oyer and Terminer and Gaol Delivery which rendered 
their presence necessary at all meetings of the court. The pro- 
fessional lawyers in course of time came to represent the court 
for all purposes, and entirely ousted the amateurs.^ We shall 
see that, in the case of the justices of the peace, a similar clause 

^Ar to this see Y.B. 8 Ed. II. (S.SJ xvi-xxi; moreover the character of the 
service made persons willing to pay sheriffs handsomely to avoid it, and so increa||ed 
their illicit perquisites, see ibid xi-xiii and the statutes there cited. 

*Y.B. 3, 4 Ed. II. (S.^,) xxiv-xxviii. 

* Above 277-278. * 

* The form runs, ** Sciatis quod assignavimus vos et tres vestnim, quorum 
aliquem vestrum vos praefatos (then follow the names of the judges) unum esse 
volumus;” hence the prdfessional judges were said (b be of the “quorum;” we 
shall meet this expression again in dealing with the justices of the peace, below 290. 

B « For centuries the trialg^ offences under such commissions (Oyer and Ter- 
miner) . . . have been held bSore a single judge, and the proceedings are neverthe- 
less represented on the record as ^king place not before the judge but before the 
other judges sitting under the commission. Now, this, we apprehend, must have 
proceeded on the ground that, while the whole body of justices named in the com- 
mission constituted the court of Oyer and Terminer, each judge sitting under it repre- 
sented the court ; so that whatever took place before the single judge was considered 
as done constructively, before thewhole court,” Leverson v. the Queen (x86g) L.R. 
4 Q.B. at p. 403 per Cockburn^C.J. ; see also ibid at p. 405 where he states that it 
was the invariable practice that no lay member of the court took part in the proceed- 
ings ; in Edward Il.’s reign a knight usually sat with the judge at nisi prius, Y.B. 
3, 4 Ed. II. (S.S.) xxviii. ^ 
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in their commission was evaded, and that, in consequence, pre- 
cisely the opposite result was reached.^ 

Though these justices of assize were in practice the judges 
of the comVion law courts, though they exercised a jurisdiction 
^almost as large as that exercised by these judges, they acted on 
circuit, not by virtue of their position as judges, but by virtue of 
their temporary commissions. But, as in fact these commissions 
were regularly issued, the courts which sat by virtue of them were 
as permanent as the courts of common law. As the theoretically 
temporary character of these courts sometimes caused practical 
inconvenience it was provided in 1547^ that prisoners found 
guilty by a justice acting under one commission could be sentenced 
by a justice acting under another commission ; and similarly that 
actions begun before a justice acting under one commission could 
be continued by justices acting under another. ^ - - 

(4) The relation of the justices of assize to the common law 
courts. • • 

Under the nisi prius system the relations of the justices of 
assize to the common law courts had always been very close. 
The extent of their powers could be interpreted by the King's 
Bench or Common Pleas;® and cases of difficulty could always 
be adjourned into the Common Pleas.'^ Moreover, when the 
judges were sitting at nisi prius to hear cases begun in either of 
the Benches, they for all purposes represented the court in which 
the action had been begun. A trial at nisi prius was in all re- 
spects equivalent to a trial before the full Bench — hence the say- 
ing “ the day at nisi prius and the day in banc are in consideration 
of law the same.” ® As Willes, J., said,® the judges at nisi prius 
“ act in all points touching the trial and its incidents as and for 
the court from which the record comes. . . . The postea,” or 
record of the proceedings before them, stands in the place of the 
rSi:ord of the proceedings at bar before the superior court in which 

' Below 290. * 

* I Edward VI. c. 7 § 5 ; Reeves, H.E.L. iii 473 - 474 ' 

*See Y.B. ii, 12 Ed. III. (R.S.) 620 where the court of Common Pleas adjudi- 
cated upon the powers of adjudge sitting at nisi prius ;%f. Y.B. 17 Ed. III. (R.S.) 
276. 

* Above 277 n. I ; 13 Edward I. St. i c. 30; cf.^.B. 3, 4 Ed. II. (S.S.) 35. 

5 “ When Nisi Prius is granted, a day will be given to the parties in the Com- 
mon Bench unless the justice comes into the county ; therefore, if the justice does 
come into the county, the defendant has not a day in court. And, moreover, if the 
defendant makes default in the county, the default there will be adjudged to be a 
default here, for all is adjudged to be one day,” Y.B. 20 Ed. iii. (R.S.) i 340 per 
Willoughby, J. ; cf. Y.BB. 4 Ed. II. (S.S.) 128 Staunton, J. ; ii, 12 Ed. III. (R.S.) 
338; the King V. Joliffe (1791) 4 T.R. atp. 293 per Buller, J.; Ex pte. Fernandez 
(1861) 10 C.B. N.S. at p. ^7 per Willes, J. • 

*Ex pte. Fernandez (1^1) 10 C.B. N.S. at p. 44. 

^The enrolment of the verdict with the judgment of the court thereon was, 
from its first word, called ^e postea, Y.B. 3, 4 Ed. II. (S.S.) xxvii. 
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the action is instituted. Such postea is accepted as conclusive 
and entered upon the record of the court in banc ; and in the 
great majority of instances the judgment of that court is pro- 
nounced as a matter of course according to the result of the trial 
before the judge of assize.” ^ 

It follows from this that the rules, firstly as to the procedure 
in error from the courts held by these justices, and secondly as 
to obtaining a new trial were essentially similar to the rules 
which obtained in the two Benches. 

(i) In criminal cases, before 1907, a writ of error lay for 

errors on the record, or the judge might reserve a point for 
the consideration of the court of Crown Cases Reserved.^ Since 
1907^ an appeal lies to the court of Criminal Appeal. In civil 
cases, the judgment of the justices of assize, being the judgment 
of.Jtilje court from which the nisi prius record came, a writ of 
error or a Bill of Exceptions lay to the court of error from that 
court.* e 

(ii) The justices of assize could always adjourn a case into 
the court from which the nisi prius record came.'^ Though they 
could give judgment in the case, they need not do so^; and, if 
they did not, and the court from which the nisi prius record^: 
came thought that there had been irregularity in the proceed- 
ings, it could decline to proceed and leave the parties to start 
proceedings afresh.* In other words, there was a new trial. 
Normally judgment was entered by the court from which the 
nisi prius record came on the fourth day of the^term following 
the trial ; but, at the beginning of the seventeenth century, it 
became customaiy to allow a motion to be made to the court 
within these four days to stay the entry of the judgment given 
according to the findings of the jury at nisi prius. If the motion 
was successful a new trial was granted. The court could not, 
however, enter a verdict for the other party without a new th6l 
unless there had begn a special verdict ; and special verdicts 
were difficult to frame properfy. To obviate this difficulty, and 
to avoid the expense of a new trial, it became the practice for 

^ Above 217. 9 7 Edward Vll. c. 23 ; above 217-218. 

*Y.B. i6 Ed. III. (R.S!n 234 per Derworthy arg,; “It is familiar learning 
that upon a Bill of Exceptions lettered at the assizes or at nisi prius in town, judg- 
ment is entered as a matter of course in the court from which the record comra, 
according to the opinion expressed at nisi prius, and the exceptions can only be dis- 
cussed in the court of error from that court, in like manner as if they were exceptions 
to the opinion of the court in banc upon a trial at bar,** Ex pte. Fernandez (z86x) zo 
C.B. N.S. at p. 45 per Willes, J. • 

♦ Above 277 n. z. t 

If the justices appoint£l to take assizes erred in taking the assize we will 
not give judgment upon the verdict whenltis adjourned before us,** Y.B. z6 Ed. IIL 
(R.S) i 234 per Hili^, C.J. 
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the juc(ge,* with the consent of the parties, to give leave to move 
the court to enter a verdict for the other side, if they considered 
that his direction to the jury had been erroneous.^ 

(5) Tfle legal and political results of the circuit system. 

We have seen that, but for this system, the extremely 
centralized judicial system, which was the result of the victory 
of the common law courts over the older local courts, would 
hardly have been tolerable either to litigants or to jurors.^ This 
system provided some relief without any appreciable decentraliza- 
tion, and without the two great disadvantages which decentral- 
ization would have entailed. 

The first disadvantage of too extensive a measure of decen- 
tralization would have been the danger that local differences in 
the rules of law substantive and adjective would have sprung up. 
This would have been a real danger at a time when difficjjJtiii^ 
in means of communication, and difficulties in the diffusion of 
knowledge,^ somewhat easily led to the formation of local 
customs. It was, as Hale had pointed out,® met completely by 
his circuit system. ‘‘For those men are employed as justices, 
who, as they have had a common education in the study of the 
law, s5 they daily, in Term-time, converse and consult with one 
another ; acquaint one another with their judgments ; sit near 
one another in Westminster Hall, whereby their judgments and 
decisions are necessarily communicated to one another, either 
immediately, or by relations of others. By this means their 
judgments, and their administrations of common justice, carry a 
consonancy, congruity, and uniformity, one to another : whereby 
both •the laws and the administrations thereof are preserved 
from that confusion arid disparity that would unavoidably ensue 
if the administration was by several incommunicating hands, or 
by provincial establishments.” 

\ The second disadvantage of decentralization, which was pre- 
vented by circuit system, was one which would have been felt at 
all times, and acutely felt both* in the jliddle Ages and right 
down to the end of the seventeenth century. The circuit system 
helped, as Hale pointe out,^ to prevent “ factions and parties in the 
carriage of business, which would soon appear in every cause of 
moment, were the trial only before mefTlcsiding in the counties ; *’ 
and its efficacy in this direction was* helped by the rule that the 
judges of assize must not exercise their jurisdiction in the 
counties in which they had been born, or in which they resided.^ 

^ East Railway Co. v. Smitherman (1883)? cited Thayer, Evidence 241 n. i ; 
Dublin Railway Co. v. ilattery (1878) 3 A.C. at pj. 1204-1205. 

* Above 280. 

* Hist. Com. Law (6th Ed.) 341. ^ Ibid 34 <’‘ 34 i' 

* 8 Richard II. c. 2 ; 13 Henry IV. c. 2 ; 33 Henry VIII. c. 24. 
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That it did not entirely prevent factions and parties in the 
Middle Ages and later we shall see ; ^ but there can be no doubt 
that it exercised a powerful influence in this direction. , . 

The maintenance, then, both of uniformity and impartiality 
in the administration of the law were the two great legal advan- 
tages which resulted from the circuit system. Its chief political 
advantage was that it provided the central government with a 
means of controlling the conduct of the local government, which 
was exercised by judicial officers and to a large extent under 
judicial forms. We have seen that the judges of assize inherited 
some of the old political functions of the justices in eyre and 
these functions were exercised, like those of their predecessors, 
under the judicial forms of indictment and presentment. Obvi- 
ously this tended to strengthen the belief, inculcated by many 
i/B^edifgval lawyers and political philosophers, that the maintenance 
of a supreme law was the great aim of government.^ It is a 
belief which is a condition precedent for the stability of any sort 
of constitutional government ; and the fact that it was very 
universally held in the seventeenth century was of priceless 
value to those who fought the battle for constitutional govern- 
ment in that century.^ That it was then universally held was 
due in no small degree to the manner in which the working of 
the circuit system had caused the idea of the supremacy of the 
law to be no mere technicality of the lawyers or abstraction of 
the philosophers, but an article in the political creed, and a part 
of the political instinct of all Englishmen. 

Lofidon and the Circuit System 

The fact that the courts of common law sat at Westminster, 
the fact that London was a densely populated area, and the fact 
that the City of London had very extensive franchises, mad^ 
special arrangements necessary in the application of the circuii 
system to London and* the county of Middlesex. These special 
arrangements were made for the trial both of civil and criminal 
cases. ^ ^ 

(i) Civil Cases. 

The court of King^s B^nch supersedes all special commissions 
in any county in which it happens to be sitting. It usually sat 
in Middlesex. Therefore fJr a long time after other civil cases 
were usually tried by a judge at nisi prius, Middlesex cases were 
tried at the bar of the court of King’s Bench. The same rule 
also held in the case of actions begun in the other common law 


^ Below 483-485 ; vol. ii Bk. iii. c. 5. 
*Vo]. ii Bk. iii cc. 3 and 5. 


’Above 272-273. 

^ Bk. iv Pt. I. c. 6. 
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courts. Great delay to the business of the courts was thereby 
occasioned. It was therefore enacted in 1 576 ^ that such cases 
should be tried at nisi prius by any of the judges of the three 
courts of common law. ^ 

^ (2) Criminal Cases. 

Iwondon was by charter a county. The Lord Mayor, the 
Recorder, and the Aldermen were entitled to be put upon all 
commissions of Gaol Delivery, and Oyer and Terminer for the 
City of London. In practice they tried Middlesex prisoners 
also.^ In 1834 the central criminal court was established.® The 
judges of the courts of common law, the Lord Mayor, Aldermen, 
Recorder, and certain other city officials, the Lord Chancellor 
and certain others, or any two of them were made the judges of 
the court. It was provided that the crown could issue commis- 
-sions of Oyer and Terminer and Gaol Delivery to the judggSp^rf^ 
the court to try criminal cases arising in the City of London, the 
county of Middlesex, and certain parts of the counties of Essex, 
Kent, and Surrey. 

^ III. The Justices of the Peace 

In the courts of common law and the courts held by the 
itinerant justices was vested almost all the common law juris- 
diction of the country, civil and criminal. Royal justice had 
won a complete victory over the older local courts, communal, 
feudal, or franchise. But there was still left to the old courts 
and the old officials — to the hundred, the tourn, and the sheriff — 
certaifi police duties and a criminal jurisdiction over small 
offences. Even these duties were inadequately fulfilled mainly 
because the organizafion and procedure of these courts were 
antiquated. Royal justice won its final victory when, in the 
^urteenth and fifteenth centuries, it absorbed almost entirely 
mis last remnant of their jurisdiction. 

We have seen that justices* specially* commissioned by the 
crown had introduced all over the country the newer remedies 
and the more effective procedure of the courts of common law. 
The same device was used to reform the police system and the 
petty criminal jurisdiction of the older jcourts. They too were 
first controlled and then supplanted by persons specially com- 
missioned by the crown who came* to be called the Justices of 

^ 18 Elizabeth c. 12 ; Reeves, H.E.L. iii 667, 668. 

‘Stephen, H.C.L. i 118. At the trial of Elizabeth Canning (1754) 19 S.T. at 
p. 673 some of the aldermen tried to modify the sentence proposed by Willes, C.J., 
and his sentence was ooly carried by a majority. ^ 

» 4, 5 William IV. c. 36 ; and see Leverson v. Reg. (1869) 4 Q.B. 394 ; it is a 
superior court against which no mandamus will lie, The Queen v. the Justices of 
the Central Criminal Court (1883) xx Q.B.D. 479. 
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the Peace. Successive statutes added to their duties, and made 
them in time the rulers of the county. They were efficient 
rulers ; for, in the seventeenth century, Coke could sav of their 
rule “ it is s^^ch a form of subordinate government for the tran- 
quillity and quiet of the realm, as no part of the Christian world 
hath the like.*' ^ 

To give a full account of the office of the Justice of the 
Peace would here be out of place. “ Long ago," says Maitland, 

“ lawyers abandoned all hope of describing the duties of a justice 
in any methodic fashion, and the alphabet has become the one 
possible connecting thread." ^ All that can here be attempted is 
a brief historical sketch of their rise, and their relation to the 
judicial system of the country. I shall deal with this subject 
under the following heads : (i) the rise and general importance 
the peace; (2) the courts held by the justices of 
the peace ; (3) their powers in relation to the apprehension of 
criminals, and the conduct of the preliminary enquiry in criminal 
cases ; (4) their relation to the courts of common law. 

(i) The rise and general importance of the justices of the 
peace. 

We have seen that in Henry II. 's reign the sheriff was the 
ruler of the county, but that, even then, the crown was begin- 
ning to view his power with suspicion.® The coroner was 
placed by his side as a check upon him. But we have seen that 
the coroner's office became elective.^ Consequently his efficiency 
as a guardian of the royal interests declined. It was seen that 
it was only justices appointed by and acting under commissions 
from the crown who were capable of controlling effectually the 
working of the local government. From many experiments 
made in this direction, from the last years of the twelfth century 
onwards, there emerged, in the middle of the fourteenth centurjC 
the justices of the peace. 

In 1195 Hubert Walter the' Justiciar issued a proclamation 
for the preservation of the peaca Knights nominated for the 
purpose were to take, from all aged fifteen years and upwards, 
the form of oath contained in the proclamation, to the effect 
that they would aid tirf preservation of the peace in certain 
specified ways.® The.se knights were to receive all prisoners 

1 Fourth Instit. 170. * Justice and Police 84. 

* Above 50, 66. ^ Above 84. 

B**Quod omnes homines regni I Anglite pacem domini regis pro posse suoser* ' 
: vabunt; et quod nec latrones nec robatores nec eorum receptatores erunt, nec in 
. , aliquo eis consentient ; et quodicum hujusmodi malefactAres scire poterunt, illos 
pro toto posse suo capient et vicecomiti liberabunt, qui nullo modo deliberentur 
nisi per dominum reaem vel capitalem Justitiam suam; et si illos capere, non ; 
poterunt, eos ballivis domini regis quicunque fUerint, scire faciugt. Levato autem ^ 
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arrested, arid hand them over to the sheriff. In them we may 
see the origin of the keepers or conservators of the peace, who 
are the immediate ancestors of the justices.' 

During^the thirteenth century knights were apppinted not 
*only to serve on the commissions of Assize, Oyer and Terminer 
and Gaol Delivery,^ but also to perform other specified duties 
connected with the preservation of the peace. In 1264 Simon 
de Montfort appointed custodians of the peace ; and the institu- 
tion was continued after the close of the civil wars.® In 1285 
the Statute of Winchester ^ organized the police system of the 
country ; and, by it, justices were assigned to receive the pre- 
sentments made by the constables as to infringements of the 
statute.® “Under Edward II. the writs and orders concerning 
the custodians of the peace are exceedingly numerous and show 
a slight progression in the function of the office. Indeed^.Jii^ 
the close of the reign, the business of the conservator was taking 
the form which it ^vas to assume in the hands of the justice 
of the peace under Edward III.**® In 1327, the first year 
of Eld ward III.*s reign, statutory provision was made for the 
appointment of conservators of the peace in each county.^ They 
were given power to punish offenders in 1328;® and in 1330** 
their powers were enlarged. They were to receive presentments, 
and send those presented for trial before the justices of Gaol 
Delivery ; the sheriff and his officers were not to release such 
persons by writ of mainprize, if not by law mainpernable ; and 
they could punish the sheriff or his officers if they infringed the 
statute. In 1333,'® 1337,^^ and 1343 there was further legisla- 
tion edhfirming or enlarging the powers of the keepers of the 
peace ; and in 1344 persons^ assigned to keep the peace, to- 
gether “ with other wise and learned in the law ** were em- 
powered to hear and determine felonies and trespasses.'® 

cilmore insequendi utlagos, robatores, latrones, aut eorum receptatores, omnes 
aectam illam plene facient pro toto posse suo ; et si qi^em viderint vel manifestum 
fuerit sectam illam non fecisse, vel sine lidlentia se ab ea subtraxisse, eos tanquam 
malefactores ipsos capitnt et vicecomiti liberabunt, non deliberandos nisi per regem 
aut mus capitalem justitiam,'* Stubbs, Sel. Ch. 264. 

^For various officials sifth as coroners, constables, tfnd the like who continued 
to be ex-officio conservators without being justices of the peace see Bl. Comm, 
i 33S : Sind cp. Lambard, Eirenarcha Bk. i c. 4 ; Entipk^v. Carrington (1765) 19 S.T. 
at p. 1061 per Lord Camden, C.J. ; Blackstone includes in his list certain persons, 
e.g. the judges of the King*8 Bench, who we|^ ex-officio justices of the peace, 
above 274-275. 

• Above 274, 280. 

’Beard, The Office of Justice of the Peace in England, 20, 21. 

’ 13 Edward I. St. 2. ” § 6. . 

’ Beard, op. cit. 28. ^ x Edward 111 . St. 2 c. 16. ’a Edward III c. 6. 

’ 4 Edwara III. c. 2 ; iBeard points out, op. cit. that sometimes commissions 
of Oyer and Terminer were issued to the keepers of the peace, but that this was not 
usual. 

*®*'Beard, op. cit. 37-38. Ibid 39. Ibid 39-40. 

z8 Edward IfN^t. 2 c. 2. 
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In 1 349 came the Black Death, which swept off a large part 
of the labouring population of the country.^ The Ordinance of 
Labourers (1349), and the ensuing statutes, called into existence 
a new clas^ of officials — the justices of labourers. From 1 349 
to 1351 the duty of executing these statutes was entrusted in ' 
some cases to the keepers of the peace.® From 1351 to 1352 
the experiment of joint commissions of the peace and for the 
execution of these statutes was tried.® From 1352 to 1359 the 
commissions were separated ; and finally in 1359 the commissions 
were reunited.^ In 1361 ® there were assigned in every county in 
England “one lord and with him three or four of the most 
worthy in the county with some learned in the law/* to keep the 
peace, to arrest and imprison offenders, to imprison or take 
surety of suspected persons, and to hear and determine felonies 
trespasses done in the county; and in 1363 they were 
ordered to hold their sessions four times a year/ From about 
this time they came to be known not as keepers or /conservators, 
but as justices of the peace ^ — a change in their title which denotes 
an increase in their judicial powers. 

Henceforward their duties — police, judicial, and administrative 
— have been continually added to by the legislature. Lambard, 
who wrote his classic treatise on the justice of the peace in 
Elizabeth*s reign,® remarks ® that Husey (who was Chief Justice 
of the King’s Bench in 1485) “ did thinke that it was enough to 
loade all the justices of the peace of those days with the execu- 
tion onely of the statutes of Winchester and Westminster for 
robberies and felonies ; the statute of forcible entries ; the 
statutes of labourers, vagabonds, livery, maintenance, embracery, 
and sheriffs ;** and, he asks, “how manyijustices thinke you now 
may suffice (without breaking their backs) to beare so many, not 
loads but stacks of statutes that have since that time been laid 
upon them.** The “loads and stacks** have been increasi^^ 
from that time to this. 

The number of justices for foch county and their qualifications 
have varied at different periods. A statute of 1 388 fixed the 
number at six for each county, to which" number the judges of 
assize were to be added. Two years later it was raised to eight 
But, with the multiplication of their duties, their numbers 

1 For the economic effects of^ihe Black Death see vol. ii Bk. iii c. 5 ; vol. iii 
c. z § zo ; for an exhaustive account of the legislation produced see Putnam, The 
Enforcement of the Statutes of Labourers i 349 -i 359 * 

*Ibidzo.Z3. »Ibidz3-Z5. 

*Ibid Z5-Z7. ®34 Edward III. c. z. 

•36 Edward III. St. i c. zj^ 

7 They are called Justices in 36 Edward HI. St z c. 12. 

* Vol. iv Bk. iv Pt. I. c. i. • Bk. i c. 7. 

Z2 Richard II. c. 10. 14 Richard II. c. zz. " 
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increased ; ’ and now no certain number is fixed.^ As to their 
qualifications, it was enacted in 1389^ that they should be the 
most suffident knights, esquires, and gentlemen of the land ; in 
1414® that they should be resident in their counties; and in 
^1439^ that they should have land to the value of £20 a year— a 
property qualification which was raised in 1732 ® to 100 a year. 
But these qualifications were modified in 1906. It is now 
sufficient if they reside either in the county or within seven miles 
thereof, and no property qualification is required.® 

Both the justices of labourers ^ and the justices of the peace ® 
were entitled to wages payable out of the fines inflicted by them. 
The amount of the wages of the justices of the peace was fixed 
in 1388 ^ at 4s. a day during the time that the sessions lasted ; 
but, as their number was restricted to eight by the statute of 
1390,^® it was thought that only eight could claim these wag/w** 
Lambard tells us that, when he wrote, the whole allowance was 
sometimes spent in •defraying their common diet.** In the end 
these payments became as obsolete as the wages formerly paid to 
the knights of the shire. 

Before entering office they were obliged to “ take out their 
Dedimus Potestatem ** — that is take the oath of office and pay 
certain fees.^® 

Their authority originally depended upon the terms of their 
commission. But, as succeeding statutes added to their duties, 
this commission became exceedingly confused, on account, as 
Lambard says^ of “the untoward huddling of things together 


^ Bl. Comm, i 340, 341. ^ 13 Richard II. St. x c. 7. 

® 2 Henry V. c. 4. • * 18 Henry VI. c. 1 1. 

B 5 George II. c. 18. ^6 Edward VII. c. x6. 

’ Putnam, op. cit. 44-49. ® 12 Richard II. c. 10. •Ibid. 

14 Richard II. c. ii ; exclusive of peers who by this statute were declared not 
t^e entitled to wages. 

Webb, Local Government, i 305. 

^•Eirenarcha, Bk. iv. c. 21. , • 

Webb, Local Government i 303 ; in the seventeenth century there were often 
complaints that justices neglected to perform this duty and were therefore incom- 
petent to act, ibid 321 ; Lambard, Bk. i c. 10 gives the foljpwing version of the oath 
of the justices ; — 

*' Doe equall right to rich and poor, 
as wit and law extends : ' • 

Give none advice in any cause, 
that you before depends ; 

Your Sessions hold as statutes bid : 

the forfeits that befall 
See entered well, and then estreat 
them to the Chequer sdl : 

Receive no fee, but that is given 
* by King, good use, or ricfit : 

. Ne precept send to party self, 

. but to indifferent wight,” 

VOL. I.— 19 
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which were at strife the one with the other.” ^ In 1590 Sir 
Christopher Wray, the Chief Justice of the King’s Bench, in con- 
ference with the other judges, “ carefully refined ” the conmission ; ^ 
and the modern commission substantially follows thfs form. It 
in substance states ® (i) That certain persons have been assigned"' 
in a certain county to keep the peace. (2) That they have been 
assigned to enquire into certain specified offences, with a proviso 
that difficult cases are to be reserved for the judges of assize ; 
and that at certain times they shall enquire into, hear, and deter- 
mine these matters. (3) That a certain person has been ap- 
pointed “ Custos Rotulorum,” i.e. “ keeper of the rolls of our 
peace ” in the county.^ The second clause runs, “ assignavimus 
etiam vos et quolibet duos vel plures vestrum {Quorum aliquem 
vestrum B, C, A unum esse volumus) justitiarios nostros 
--idi enquirendum, etc.” The intention was that only those 
justices learned in the law should be of the quorum.^ But the 
practice sprang up of making all the justkes members of the 
quorum.® The necessary legal knowledge was supplied by the 
clerk of the peace,^ who was appointed by the custos rotulorum. 
Thus, in the case of the justices of the peace, the clause constitut- 
ing the quorum came to have an effect very different to that 
which a similar clause had in the case of the justices of assize. 
We have seen that in the case of the justices of assize its 
effect was to vest the jurisdiction conferred by the commission in 
the professional lawyers.® In the case of the justices of the peace 
it came to have no effect at all. In fact, the duties of the 
justices have for a long time past depended much more upon a 
mass of statute law than upon their commission ; ® and*, for the 
miscellaneous governmental and judicial duties which were thus 
devolved upon them, a professional lawyer was not needed. 
The duties were done by the country gentry ; and the office of 
justice of the peace thus afforded an excellent training for f^e 
knight of the shire. 

The justices of the peacS were appointed by the crown. 

^ Lambard, Bk. i c. ^ • Ibid ; Coke, Fairth Instit. 171 ; App. XXIV. 

’ App. XXIV. ; the commission thus ** carelully rehned ** follows the older com- 
mission in its main lines ; see Putnam, The Enforcement of the Statutes of Labourers 
App. pp. 21-24 lor a commiftsi6n of 1352. 

^ This office has come to be united with that of Lord-Lieutenant of the county, 
Maitland, Justice and Police 82 ; ^ol. iv c. x. 

> Lambard, Bk. i c. 9. 

* In Blackstone^s time it was customary to omit one for form's sake, Comm, i 
340 ; 26 George II. c. 27 enacted that a warrant should stand though it was not ex- 
pressed in it that the justice who^issued it was of the quorum. 

’ Vol. iv c. I. 8 Above 280-281. ^ 

8 Maitland, Justice and ralice 84 ; referring to the discretion given them by 
such statutes, Lambard warns them that they are ** lex loquens," and that they 
should not ** play the Chancellor " in every case which comes before them. 



JUSTICES OF THE PEACE 


291 


There is, it* is true, in 1277, one case in which a conservator of 
the peace was elected by the county,^ and there are one or two 
other cases in which a person is said to have been “ elected ” to 
take the place of one appointed® But from Edward II/s reign 
^onwards, the crown kept the appointment in its own hands,® and 
subsequent attempts of Parliament to make them elective officials 
were always defeated.^ The crown in choosing the justices acted 
on the advice of different sets of persons at different periods. It 
would seem that in the Middle Ages the crown sometimes took 
advice from Parliament, and was ready to listen to suggestions 
from other sources.® During the Tudor period, and down to the 
time of the Great Rebellion, the judges of assize advised the 
Council as to the persons to be inserted in the commission.*^ 
During the later Stuart period the lists were frequently manipu- 
lated in the interests of the court.^ This manipulation carrviit^ 
an end at the Revolution ; and it came to be the practice to ap- 
point justice^ on th« nomination of the I -ord-Lieu tenant,® though 
the Lord Chancellor has never lost his right to appoint on his 
own initiative any person he sees fit.® 

Both during the Tudor period and after the Revolution it 
very rarely happened that a person once appointed justice of the 
peace was dismissed.^® In the eighteenth century the method of 
appointment combined with the permanence of the office to pro- 
duce a great deal of class exclusiveness. The justices were 
usually country gentlemen, and they were apt to “ set their faces 
against the admission of any person engaged in trade, manufac- 
fhre or commerce.” On the other hand, both in the Tudor 
period’^and in the eighteenth century, the fixity of the tenure of 
the justices, and the faet that they were drawn from the upper 
classes of society produced two by no means inconsiderable 
advantages. In the first place, as Bacon pointed out,^® the institu- 
\)n of justices of the peace ‘‘knits noblemen and gentlemen to- 
gether, and in no place else but here in Ejpgland are noblemen 


^ Beard, op. cit. 23-24 ; Stubbs, C.H. ii 296. 

3 Beard, op. cit. 24-28 ; 43 tubb 8 , C.H. ii 228, 296 n. yt 

• Beard, op. cit, 31-32. * Ibid 42-44. 

® Putnam, op. cit. 33 says, with reference to the justices of labourers, that “ if 
is the king's council . . . with whom the actual choiCe of names usually rests, and 
this body is sometimes guided in its choice by the Commons as well as by the advice of 
the local communities ; " and no doubt the same is true of the justices of the peace, 
cp. Beard, op. cit. 53-54. 

® Webb, Local Government i 379-380. 

’ Ibid 380. 8 Ibid 381. 

•See an extract from the evidence of Lor^Loreburn, L.C., given before the 
Koyal Commission on tl^ appointment of justice| in igio, Halsbury, Laws of 
England xix 539 n. (0) ; Webb, op. cit. i 384. 

>• Ibid 3^-381. “Ibid 383. 

Spedding, Letters and Life vi 303. 
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and gentlemen incorporated : for abroad in other countries noble- 
men meddle not with any parcel of justice, but in martial affairs ; 
matter of justice that belongs to the gownmen ; and tbis is it that 
makes tho^e noblemen the more ignorant and the more op- 
pressors ; but here amongst us they are incorporated with those*" 
that execute justice, and so being warriors are likewise made in- 
struments for peace ; and that makes them truly noble.” In the 
second place the training in the work of government which these 
men got as justices made them efficient members of Parliament, 
and had no small influence in gaining for Parliament its suprem- 
acy in the state. As Gneist truly said,^ these justices gave the 
English constitution ** a foundation upon which the conduct of 
the highest state business could be left to changing cabinets.” 

During the last quarter of the nineteenth century great 
ih?qges were made in the powers and the personnel of the 
justices of the peace. The greater part of their administrative 
duties have been placed in the hands of elecVed councils.^ They 
are no longer drawn exclusively from the class of landed gentry. 
Advisory committees assist the Lord-Lieutenant to nominate the 
justices,^ and, in consequence, the persons appointed are more 
representative of all classes of the community. But the ' justices 
still retain their judicial powers, and some small remnant of those 
administrative powers which gave them, in the sixteenth, seven- 
teenth, and eighteenth centuries, entire control over the local 
government of the country, 

(2) The courts held by the justices of the peace. 

These courts fall into two main classes: (i) The courts of 
Quarter or General Sessions ; and (ii) The Petty Sessions. 

(i) The courts of Quarter or General Sessions. 

The courts of quarter sessions for the whole county have 
always been held four times a year at times prescribed by statute^ 
At times other than those flxed by statute courts of geneml 
sessions can be held. The methods and procedure of these 
courts followed the pattern usual in the fourteenth century. 
Like the sheriffs* toqrns, the general Eyre^ and, to some extent, 
the courts held by the judges of assize, they were more than 
mere judicial courts. «A jury was summoned, a general charge 
as to matters into which the jury must enquire was given by one 
of the justices, the jury tnen made their presentments, and, on 

1 History of the English Constitution ii 372. 

^51, 52 Victoria c. 41 (CouiHy Councils); 56, 57 Victoria c. 73 (Parish and , 
District Councils). ^ 

* Halsbury, Laws of England xix 539. 

*36 Edward 111 . St. z c. 12; 12 Richard II. c. 10; 2 Henry VI. St. x 0^4; : 

: 11 George IV., z William IV. c. 70 S 35 ; 57 , 58 Victoria c. 6 . 
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these presentments, indictments were drawn up, and the persons 
indicted were tried. By means of this process of presentment 
and indictment the quarter sessions, like the other older courts, 
not only med criminal cases, but also supervised #the whole 
* administration of local government.^ It was not till the latter 
part of the sixteenth, and during the course of the seventeenth 
centuries, that a procedure more fitted to the conduct of ad- 
ministrative work began to emerge.*^ Of the development of 
this side of the work of quarter sessions I shall say something 
in a later volume. Here we are concerned only with the judicial 
work of the quarter sessions to which these judicial forms con- 
tinued to be properly applicable. 

The jurisdiction of quarter sessions was very wide. It ex- 
tended nominally to all crimes except treason, subject to the 
proviso that cases of difficulty must be sent to the assJa««?^ 
During the eighteenth century the custom sprang up of always 
sending to the assizes cases which might be capitally punished. 
Capital cases under the old law were numerous. It was thus, as 
Stephen points out, an indirect effect of the old law as to capital 
punishment, that it narrowed the power of the quarter sessions.® 
In 1 842* it was enacted that over treason, murder, felony punish- 
able on a first conviction with penal servitude for life, and 
certain other specified offences, the quarter sessions should have 
no jurisdiction,^ It possesses also an appellate jurisdiction from 
the petty sessions where such a right has been given by statute.® 

(ii) The Petty Sessions. 

^ The numerous statutes which conferred jurisdiction upon 
justic^ of the peace, often gave to two or more justices the 
power to inflict penalties for the breach of those statutes. These 
Acts, however, usually left the form and manner of administering 
this summary jurisdiction entirely unprovided for. Many difficult 
<|\estions were thereby caused. Some of them were dealt with 
by means of writs of certiorari obtained frogi the court of King’s 
Bench in order to quash convictions before the justices.® In 
1848 an Act was passed which codified the law as to the pro- 
cedure to be observed by the justices in the exercise of their 
summary jurisdiction. The name “petty sessions’* was given 
by a statute of 1826 to sessions of the justices held to supervise 
the lists of persons qualified to serve o» juries ; ® but even in 1 849 

^ Vol. iv Bk. iv Pt. I. c. i. ® Ibid. 

* H.C.L. i X14-1X5. 6 Victoria c. 38. 

* Harris, Criminal Law (8th Ed.) 491. 

^ Stephen, H.C.L. i m2, 123 ; the control of ^ King's Bench by means of 
these writs is coeval with thCi institution of justices, for early illustrations see 
Putnam, op. cit. 92-97. 

XX, 12 Victoria c. 43. ® 6 George IV. c. 50 § 10. 
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it was hardly a technical expression.^ It was, however, then be^ 
coming the usual name for these courts ; and since that date the 
powers of the petty sessions to deal with crime either/On account 
of the petty nature of the crime, or on account of the youth of^^ 
the offender have been considerably enlarged.^ 

(3) Their powers in relation to the apprehension of criminals 
and the conduct of the preliminary enquiry in criminal cases. 

The apprehension of criminals. 

Under the older statutes which regulated the preservation of 
the peace — the Assizes of Clarendon (1166) and Northampton - 
(1176) and the Statute of Winchester (1285) — the duty of ap- 
prehending criminals devolved upon the inhabitants at large. 
The Assize of Arms (i 181) and the Statute of Winchester con- 
tSc.ed provisions which defined the arms which all free men must 
carry. All were obliged to pursue the criminal when the hue 
and cry was raised. Neglect of these dutief' entailed an amerce- 
ment of the individual, the township or the hundred.® The 
sheriffs and the constables were under special obligations, as con- 
servatores pacis, to fulfil these duties. After the jurisdiction of 
the justices of the peace was established these duties devolved 
upon them. But the statutes which defined their powers gave 
them no further power to apprehend criminals than that possessed 
by private persons. They might arrest persons actually commit- 
ting, or who had actually committed a felony ; or they might 
arrest a person if they themselves suspected, on reasonable grounds, 
that a felony had been committed. Lambard states * that some 
justices were accustomed to issue precepts to attach persons sus- 
pected by others of felony ; but that the whole court, 14 Henry 
VIII., had condemned the practice. The reason assigned was, 
that, if the bailiff who executed the warrant suspected the perscm, 
he might arrest without warrant. If he had no such suspicion 
the arrest was illegal. It is true that certain statutes of Philip 
and Mary’s reign gave the justices power to examine prisoners 
brought before them.^ Coke explains that this simply gave the 
justices power to isSue a warrant to a constable to see the peace 
kept during the apprehension of the person suspected by the ac- 
cuser. This warrant Is “ merely to assist the party that knoweth 
or hath suspicion of the fetony.” It gives no right to break open 
any man’s house in order to apprehend the suspected person^ 

1 12, 13 Victoria c. 18 meiftions in the preamble ** certain meetings of the 
justices called petty sessions.*’ t 

■Stephen, H.C.L. i 124-126; Maitland, Justice and Police Z23-Z2g. 

■Above ;ro, yz, 270; Reeves, H.E.L. iii 7Z3-7Z7. ^ Bk. ii c. 6. 

■ z, 2 Philip andMary c. Z3 ; 2, 3 Philip and Mary c. zo ; below 296. 



CONDUCT OF PRELIMINARY ENQUIRY 295 

** for it is ill law the arrest of the party that hath the knowledge 
or suspicion, who cannot break open any house.” In agreement 
with Lam|^ard he says, “ We hold the resolution of the Court, 
viz. of Brudnel, Pollard, Broke, and Fitzherbert in H. VIII. 
•to be law, that a justice of the peace could not make a warrant 
to take a man for felony, unless he be indicted thereof, and that 
must be done in open sessions of the peace.” ^ 

Nevertheless it is clear both from Coke^ and Lambard that there 
was a practice growing up of issuing warrants to arrest suspected 
persons. Indeed Lambard states some arguments in support 
of it.® 

In the seventeenth and eighteenth centuries the convenience 
of the practice brought it into common use. It was, as Stephen 
points out, “specially convenient in the case of a hue and cry. 
If offenders w'ere to be followed from township to township, 
different constables of each being required to join, a written 
authority frqm a Itnown public officer would be a great con- 
venience.” In fact the phrase “to grant a hue and cry” came to 
signify the issue of a warrant.^ So common, and indeed necessary, 
had the practice become that Hale® defended its legality. “ My 
lord CoRe,” he says, “ in his jurisdiction of courts hath delivered 
certain tenets, which, if they should hold to be law, would much 
abridge the power of justices of peace, and give a loose to felons 
to escape unpunished in most cases.” The language of the older 
statutes is so vague that Hale makes a very plausible argument 
upon them. His thesis is that the justices may issue a warrant 
UCaporehend a* person suspected of felony, though the original 
suspiaSh be not in himself but in the party that prays his warrant^' ^ 
That, however, is just wjiat the older authorities denied. 

Hale’s statement of the law for his own day was probably 
sounder than his history, in this particular point. The power to 
digest persons suspected of felony was recognized by several 
statutes of the eighteenth century."^ It was put upon a clear 
statutory basis, and the procedure to be followed was regulated 
in 1848.® 

The conduct of the preliminary enquiry in criminal cases. 

Early law did not contemplate any preliminary enquiry into 
the guilt or innocence of an accused person. Criminals were 

» 

^Fourth Instit. 176-178; for a full account of the mediaeval law on this topic 
see voL iii c. 6. 

* He says, ibid p. 178, “ Though commonly the houses or cottages of poor and 
base people be by such warrants searched, yet, K it be lawful, the houses of any 
subject, be he never so great, may be searched by such warrant upon bare surmises.” 

®Bk. ii c. 6. . *Stephcn,^.C.L. i 190. 

® P.C. ii 107. ' • Ibid 109, no. 

’ Stephen, H.C.L. i 190 n. 2. ® ix, 12 Victoria c. 42. 
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presented iTor trial either by the jury of presentment/ or in coh- 
sequence of the finding of a coroner’s inquest. If they were taken 
in the act they were generally executed out of hand.^ ^ 

The coroner’s inquest must always have partakeri somewhat 
of the character of a preliminaiy examination ; and we have seen* 
that the powers of the coroner as to taking depositions and bind- 
ing over witnesses to appear at the trial have been enlarged by 
statute.^ Two statutes of Philip and Mary’s reign, which con- 
ferred similar powers on the justices of the peace, are the origin 
of this part of their jurisdiction. It was enacted in 1554^ that 
prisoners arrested for felony should not be let to bail or main- 
prize except by two justices in open sessions. These justices, 
when the prisoner comes before them, ** shall take the examina- 
tion of the said prisoner and information of them that bring him,” 
^d shall put into writing the material evidence against the 
prisoner before they release him on bail. It was enacted in 1555^ 
that such examination should take place #vhethej; or no the 
prisoner was actually bailed ; and that the justices could bind 
over to appear at the trial any witnesses against the prisoner 
whose evidence they deemed to be essential. 

' These statutes were evidently designed to arm the ’justices 
with new powers against prisoners.® They do not contemplate 
a strictly judicial enquiry into the facts of the case.® In fact in 
the seventeenth century the examination conducted by the 
magistrates was of an inquisitorial nature. The prisoner was 
closely examined. The witnesses for the prosecution were not 
examined in his presence. Their evidence was o^ly for the - 
formation of the court. Even as late as 1823 ® it was sttited to 
the grand jury that, when a magistrate vyas conducting this pre- 
liminary examination, he was acting inquisitorially and not 
judicially ; that such proceedings might and ought to be con- 
ducted in secret ; and that information so ascertained might 
communicated to the prosecutor but not to the party accused. 

• 

^ P. and M, ii 377, 578. ® Above 84-85. 

’ I, 2 Philip and Mary c. 13. ^2, 3 Philip and Mapr c. zo. 

^ For the {growth of tl^se ideas in the criminal lavvi of the sixteenth century see 
vol. V Bk. iv Pt, I. c. 4. 

^ Hale from this point of view compares the provisions of the Act of 1554 which 
relate to the justice of the peace with the provisions of the same Act which relate to 
coroners. ** The justices of the peace are to put into writing the information . . • 
W so much thereof as shall be matSHal to prove the felony ; but the coroner is to piit 
Into writing the effect of the evidence given to the jury before him being material^ 
without saying so much as is material to prove the felony t P.C. ii 61. The judges 
themselves issued the warrants and conducted the preliminary examinations in im* 
portant cases; thus Coke in Overt ury*s case (z6z6) is said to have taken three hun- 
dred examinations, Campbell, Lives of the Chief Justices! 279, 280; cp. ibidii 
175-176 ; Lives of the Norths i%05 ; S.P. Dorn, Z629-Z63Z 38, cxlviii 66. 

^ For instances see Stephen, H.C.L. i 221*228. 

> Ibid i 227, 228. . ;.v 
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III 1836 th*e Prisoners’ Counsel Act^ allowed accused persons to 
inspect all depositions taken against them. In 1848^ it was 
enacted th^t the witnesses for the prosecution should be examined 
in the presence of the accused. The accused person ^yas allowed 
•to make any statement he pleased, or to call any witnesses he 
pleased ; but he was not to be obliged to do either ; and the 
magistrate must inform him of this. The preliminary examina- 
tion before the magistrates is thus made an entirely judicial 
proceeding. 

As a matter of fact the establishment of a system of profes- 
sional police® has, in the nineteenth century, more clearly 
differentiated the functions of the magistrate and the policeman. 
The magistrate can act as a judge now that he is no longer re- 
quired to supplement the deficiencies of the police force. It is 
for the same reason that the apprehension of suspected persi2n<& 
by means of warrants can now no longer be regarded with 
suspicion, ^n the leventeenth century the power against which 
Coke protested, meant the issue of a warrant, and the examina- 
tion of the prisoner by the detective who was getting up the case. 
The person so apprehended is now brought before a magistrate 
who cait have no interest in acting otherwise than judicially. 

(4) The relation of the justices of the peace to the courts of 
common law. 

The justices of the peace are subjected to the control of the 
courts of common law by means of the prerogative writs.^ By 
of theVrit of certiorari their decisions can always be 
quesfT&ned, unless this right has been taken away by statute. By 
means of the writ of m^indamus they can be ordered to hear a 
case falling within their jurisdiction. 

In former days they were also subject to the control of the 
<!^juncil and the court of Star Chamber. Lambard refers to the 
court of Star Chamber as the “best guide and direction’*® a 
justice can have in dealing with c^ses of riot"! In many cases the 
Lord Chancellor gave his annual charge to both justices of the 
peace and justices o& assize in the Star Ghamber.® In many 
other cases the exercise of their administrative duties was con- 
trolled by the Council or the court of -Star Chamber.^ The 

^6, 7 William IV. c. 114. * 

*11, 12 Victoria c. 42; Maitland, Justice and Police, 129. 

*For an account of this see Stephen, H.C.L. i 194-200; Maitland, Justice and 
Police, chap, x ; above 147. ^ 

^ Above 226 231. ®Bk. iix. 5 ; cf. 4 Henry VII. c. 12. 

•Les reportes del casip in Camera Stellata (iSQl’ifioo) viii, ix, ig, 56, loi, 186, 
326, 367 ; for some remarks addressed by Bacon to tne justices of the peace in 1617 
see SjMdding, Letters and Life vi 304-306. 

7 Hudson 63, 64, Z09; vol. iv c. i. 
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abolition of the Star Chamber placed them more directly under 
the control of the courts of common law. But they were still 
controlled, in respect of certain of their duties, by departments 
of the Coupcil, represented in modern times by the Local Govern- 
ment Board and the Board of Trade.^ As we have seen, modern' 
legislation has transferred most of these administrative duties to 
elected councils.^ The result is that, as the judicial duties of the 
justices are almost their sole duties, their Quarter Sessions are 
now controlled entirely, or almost entirely, by the courts of 
common law or their modern representatives — the Supreme 
Court of Judicature® and the Court of Criminal Appeal.^ 

IV. The Jury 

We must now pass from the courts which interpret and apply 
ferules of the common law to the various methods by which 
that law has at different periods decided the disputed questions 
of fact which arise within those courts. This is not the place to 
attempt to map out minutely the debatable boundary line be- 
tween law and fact.® It is clear that in any legal system the 
distinction between questions of law and questions of fact is a 
primary distinction. To apply a fixed rule of law to a given 
state of facts is one thing. To decide whether one of two alter- 
native states of fact exists, or has existed, is another. 

The method almost universally employed by the common 
law to ascertain the truth about disputed facts is the jury. The 
jury is, as Blackstone terms it, “ The principal criterion of tru^ 
in the law of England.” * Hence we get the well-known p?axYm, 
“ ad quaestionem facti non respondent judices : ita ad quaestionem 
juris non respondent juratores,”’^ The maxim itself is probably 
not much older than the seventeenth century.® Taken literally 
it is not true. Incidental questions of fact forming no part of 
the issue have always been decided by the court. The maxm 
refers only to questions actually at issue between the parties — 
not to incidental matters arising before and during the trial. 
Such questions of fact at issue between the parties the jury 
adjudge upon their evidence ** and ** thereupon give their ver- 

• 

1 Maitland, Justice and Police, 87. ^ Above 292 n. 2. 

* Below 638. • * Above 2i7-2x8. 

^ As to this see Thayer, Evidence, chim. v. * Bl. Comm, iii 348. 

7 Altham's case (1611) 8 Co. Rep. at t, 155 a. 

^ Thayer, Evidence, 185 and n. 4 ; Thayer gives good reasons for the view that 
Coke is the earliest authority for file maxim, and very likely its author ; we shall see 
that he is also very probably the author of the maxim ac^io personalis moritur cum 
persona, vol. iii c. 5 ; but, because the former maxim neatly expressed the truth, it 
soon gained currency; thus Vaughan, C.J., in BushelPs case (1670) Vaughan Rep. 
149, speaks of it as ** that Decantatum in our books.*' 
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diet/’ ^ V The jury so employed is the most distinctive, and, in 
the opimpn of those who have had large experience of its work- 
ing, the iftpst valuable part of the common law system.^ 

In order to understand its origin and history \^e must go 
* back to a time when a reasonable adjudication upon disputed 
facts would have been impossible. More primitive methods 
decided the facts at issue between litigants. Of these we must 
take some notice, partly because they lingered on as survivals 
till a late period in the history of English law, but chiefly because 
we must look for the origin of the jury in a period when these 
ideas were flourishing. The jury was, so to speak, born into an 
atmosphere permeated with these ideas; and it naturally long 
retained many marks of its ancient environment. I shall there- 
fore speak firstly of the Older Methods of Trial, and secondly of 
Trial by Jury. 


« The Older Methods of Trial 

In modern times we understand by a trial a process of 
reasoning from evidence by means of which the truth as to the 
facts ir> issue is elicited. There were no such trials as this in 
ancient law. The terms applied to the processes used were 
probatio, purgatio, or defensio. The term triatio does not be- 
come common till the fourteenth century.® In fact the parties 
tried their own cases by processes such as compurgation, ordeal, 
or battle.^ The parties themselves, or the court selected the 
aycess by which the proof or the defence must be made. This 
seleSIfen by the court has been called the “ medial judgment ; ** ^ 
and this medial judgment determined “ not only what the trial 
should be, but how it sfiould be conducted and when, and what 
the consequences should be of this or that result.*’ ® 

^ The first step was the statement by the plaintiff* of his claim 

^ Case of the Chancellor of Oxford (16x4) 10 Co. Rfp. 56 b ; Thayer, Evidence, 
189 ; see Bl. Comm, iii 33i’333 for a list oPmatters determined by the judges by the 
evidence of their senses. 

■ Below 348. 

^Thayer, Evidence, i6en. i; Maitland, Lectures on the Forms of Action at 
Common Law 309-310 ; Bracton saw a clear distinction between the newer processes 
of assisse, juratse, and inquisitiones on the one hand, and, the older processes of 
purgatio or defensio on the other — ** £t sciendum quod sunt assisse sive juratse sive 
inquisitiones de transgressionibus et aliis. Item sunt purgationes, ut si crimen im- 
ponatur vel delictum, purgatio erit probatio innocentise. Item est defensio contra 
praesumptionem, quse nec dicitur juratasive inquisitio nec purgatio, scilicet ubi quis 
uicit aliquid esse et inde producit sectam, exinde sequitur probatio contra sectam,” 
f. 290 b. 

^Thus in the Eyre of Kent (S.S.) ii 54, 
who failed to clear himstdf by compurfi^tioi 

nor justices, but betook himself to his Taw, . _ 

himself, since if he had made his law he would have gone quit of the debt for ever.* 

* Bigelow, History of Procedure chap. viii. • Thayer, Evidence 9. 


Spig}rnel arg., speaking of a defendant 
n says, ‘‘He put himself on neither jury 
wherein ne himself passed judgment on 
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and, before the proceedings could go any further, there ipust be 
more than the plaintiffs mere word. He must produce a secta 
— a body of witnesses who testified, not to the fac^) in issue, 
but to th^ genuineness of the plaintiff’s cause of complaint.^ 
They were generally friends and dependents of the plaintiff, and* 
their word was no proof of his case. It merely raised a slight 
presumption in his favour which the defendant could meet by 
compurgation.^ It was only if the assertion of the plaintiff and 
his secta was backed by strong circumstantial evidence — for in^ 
stance if a thief had been taken with the stolen goods on him, 
or if he had other evidence as to the genuineness of his cause of 
action such as a document — that its production amounted to 
proof.® Magna Carta ^ provided that “no bailiff should for the 
future put any man to his law on the bare assertion of any per- 
aoQ, unless the assertion was backed by trustworthy witnesses 
produced for this purpose.” The meaning of this clause, as the 
writer of the Year Book of 1304 explains, • was not altogether 
clear ; but the opinion which he favoured was that it meant that 
a defendant could not be compelled to defend himself by wager 
of law unless the plaintiff produced a sufficient secta.® Probably 
the clause applied both to civil and criminal cases, an^ meant 
that no one could be made to prove his innocence by any of the 
recognized forms of proof unless there was a sufficient prima 
facie case made out against him, either by the secta of a plaintiff 
or by the presentment of a jury.® But, with the growth of 


^ Thayer, Evidence II. • 

^ Bracton, explaining the way in which an exceptio can be proved says, , V-ilclH 
non per sectam, quse fieri poterit per domesttcos et familiares, secta enim prooktionem 
non facit, sed levem inducit praesumptionem, et vincitur per probationem in con- 
trarium, et per deiensionem per legem,*’ f. 400 b ; *cp. ibid f. 214 b. '* Si autem 
instrumentum non habuerit, nec se ponere voluerit in juratam, habet tamen sectam 
unam vel plures forte, sive sint familiares sive non, ex secta sua habet ad minus 
presumptionem, et standum erit presumption!, donee probatur in contrarium. Probu^ 
poterit contrarium per defensionem et per legem, quia lex vincit sectam.” W 

^ Thayer, Evidence 13, and cases there cited. 

^ ” Nullus ballivus ponf^t de cetero a^iquem ad legem simplici loquela sua, sine 
testibus fidelibus ad hoc inductis,” Charter of 12x5 § 38 ; in 12x7 and in subsequent 
reissues the clause ran, ” Nullus ballivus ponat de cetero aliquem ad legem manifes- 
tam nec adjuramentum, ttf , ; ” this probably was meaiV to make it clear that ” lex ” 
applied to battle, compurgation, and the jury as well as to ordeal, McKechhie, 
Magna Carta 375 ; on the clause as a whole see ibid 370-375. 

*** Nullus ballivus de ceCero ponat aliquem ad legem, manifestam. Duplicem 
habet intellectum ; videtur, quod nullus ponatur in juratam nisi fuerit ad hoc sum- 
monitus, et pet iideles summonitoifs, et ejus summonitio testiiicata. Alius intell^ 
tus est quod defendens in brevi de debito et aliis brevibus consimilibus non admit- 
tatur ad legem suam sine testibus ad hoc inductis. Alius intellectus et melior, quod 
defendens in brevi de debito et in aliis brevibuS' consimilibus non ad legem ponatur 
nisi querens arramaverit sectam versus enim, etc.,” Y.B. 32, 33 Ed. I. (R.S.) 516 ; 
Fleta ii 63, 10, and Holt, C.J., in City of London v. Woo4(z70x) X2 Mod. 669 seem 
to agree. • 

^McKechnie, Magna Carta 372-373; for the recognized forms of proof tee 
below 302-3x1. 
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other Id^s of a trial, and with the adoption of the jury as the 
general a^d usual mode of trying disputed facts, the production 
of a sectsnbecame a mere form. As early as 1314 it was said in 
argument that it could not be examined.^ In 1 343.1 the courts 
^decided that this view of the law was correct,^ and that its exist- 
ence did not even create a presumption in favour of the plaintiff. 
But in the twelfth,^ and perhaps as late as the fourteenth cen- 
tury, it was a necessary form ; ^ and as a purely formal allegation 
in pleading, it lasted on till 1852. Till that date the plaintiffs 
declaration always concluded with the words “ et inde producit 
sectam.” ® 

When the plaintiff has made his claim and produced his 
secta, the defendant must make his defence. Both the claim and 
the defence were made orally ; ^ and, in both, the right form must 
be used with absolute verbal accuracy — qui cadit a syllaba cadit 
a tota causa.® The issue, thus defined, was then decided by 
some one o& seversri alternative methods either chosen by the 
parties, or awarded by the medial judgment of the court. Final 
judgment followed as of course the result given by the method 
prescribed. Generally it was the accused or the defendant who 
must go through the prescribed form to prove that he was not 
guilty or that he was not liable to the plaintiff.® Sometimes, it 
is true, we see some signs that the court, in deciding as to the 
sort of proof to be used, or as to which of the parties was to 
make it, was influenced by rational considerations as to the prob- 
abilities of the^ truth of the contentions of the parties to the 

^ Y.^. 7 Ed. II. p. 242. 

»Y.B. 17. 18 Ed. III. (R.%) 72. 

^ Gaynesfordt arg. In a plea of land, when Suit is tendered, it is only by way 
of form ; but in a plea which is founded on contracts which requires witnessing, the 
Suit is to such a degree capable of giving testimony that without Suit, in case ex- 
c^tiombe taken to the matter, the party is not entitled to an answer. Shardelow^ J.. 
C^ainly it is not so," ibid. 

^Rot. Cur. Reg. ii xo2 (1199) cited Thayer, Eviden^ 15 n. 5. 

® Y.B. 18 Ed. II. 582 ; but cf. the Eyft; of Kent (SS.) ii 35 --»n a case where 
the plaintiff alleged he had Suit, but did not produce it, and tried to put forward a 
tally instead, Bereford, C.J., said, ** A good pleader would not have tendered Suit in 
this case, but would have coanted in this wise : And if hm will deny it, see here his 
deed in proof thereof'* 

* Stephen, Pleading (Ed. 1827) 370; 15, 16 Victoria c. 76 § 49. 

’ For some of these early forms see vol. ii Bk. ii Pt? II. § 6. 

® This phrase occurs in the Statute of Wales (1284) § 8--“ Necceswie habet ille 
qui petit quod narret versus deforciantem et ex^imat rationem peticionis suae, et 
hoc per verba veritatem continencia sine calumpnia verborum, non observata ilia dura 
consuetudine, qui cadit a sillaba cadit a tota causa." 

^ ** The criminal procedure of the barbarians l^d rested to a great degree on the 
system of negative proofs. In the absence of positive evidence of guilt, and some- 
times in despite of it, the gccused was bound to clear^imself by compurgation or the 
ordeal," Lea, Superstition and Force 73 ; so too in civil cases ; thus Fleta ii 63, ii 
says, " Semper incumbit probatio neganti ; in paritate autem juris prius admittatur 
defensor quam pars actrix in probatione." 
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litigation.^ But it was not till the thirteenth century th^’ under 
the influence of the ideas of Roman law, the modern i^a began 
to emerge that the person who advances a claim or ms^es a posi- 
tive assertion should always be put to prove it^ We shall now 
see that the nature of some of these older modes of proof was*' 
such that any such general rule would not have been fair ,to de- 
fendants, because, in many cases, proof was not a burden but a 
benefit. It was therefore only right that defendants should be 
allowed this benefit of proof. 

Such then in outline was the course of the primitive trial. 
We must now describe the principal methods ® known to English 
law for deciding the facts in issue. They were four in number : 
Witnesses, Compurgation or Law Wager, Battle, and Ordeal. 

. (i) Witnesses} 

Trial by witnesses has a modern sound ; but such a trial 
meant in the twelfth century something vei^ different from the 
trials of modern law. These witnesses were analogous, not to 
our modern witnesses, but to the secta. They were persons pro- 
duced by plaintiff or defendant to swear to a belief in^his tale. 
“There was no testing by cross examination; the operative 
thing was the oath itself, and not the probative quality of what 
was said„ or its persuasion on the judge's mind” ® The plaintiff 
told his tale and produced a secta to support it. Then the de- 
fendant put forward his defence and a body of witnesses to sup- 
port it.® According as the court considered thp one or other 
5ecta to be more credible, so the case was decided. 
would seem, that the credibility of the plaintiff's and defendant's 
bands of witnesses was decided in primitive times and much later, 
not by the nature of their testimony, but simply by looking to 
see if they all told the same tale and by counting their heads. 
Thus in 1 308-1 309 ^ the question at issue was whether a womans 

•< n 

^ Vol. ii Bk. ii Ft. II. § 6 ; and for some tendencies in this direction in the borough 
courts see Bk. iv Ft. I. c. 3. 

> Lea, op. cir. 74,' and references there cited. 

^ For some other subdidinate methods oi proof sed F. and M. ii 637. 

* F. and M. ii 634-637 ; Thayer, Evidence 17-24. ® Ibid 17. 

® '* Si sectam produxeri^ hoc est, testimonium hominum legalium qui contractui 
inter cos habito interfuerint prasentes, qui a judice examinati, si Concordes inveni- 
antur, tunc poterit vadiare legem 4;uam contra petentem et contra sectam suam pro- 
latam : ut si duos vel ties testes produxerit ad probandum, oportet quod defeneio fiat 
per quatuor vel per sex. Ita quod pro quolibet teste duos producat juratos usque ad 
xii,*’ Fleta ii 63, 10 ; it will be observed in this passage that both the secta and the 
compurgators are treated as witnesses, so that the two modes of proof shade off into 
one another ; the refusal of the courts in the fourteenth century to treat either secta 
or compurgators as witnesses rade the two modes of trisf2 quite distinct. 

^ Y.B, I Ed. II. (S.S.) Ill ; Thayer, Evidence 23 ; cf. Bracton f. 301 b where 
apparently the examination of the secta is merely to see ** si in omnibus bene con* 
veniat.” 
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husbaiiy was alive. The woman “ came and proved her husband’s 
death b^four people who were sworn, and who agreed with 
each othCT in all things.** At another day the other party 
“ proved that the husband was alive by twelve peoplip who were 
sworn and who agreed with each other in all things.** And be- 
cause the latter proof “ was better and greater than the w'oman’s 
proof** she lost her action. As late as 1560 in the case of 
Thorne v. Rolff^ an issue as to the life or death of a woman’s 
husband was tried in this way. The plaintiff brought two witnesses, 
the defendant none ; and, though it was admitted that their 
testimony tended to no full proof,** it was held that the plaintiff 
must recover because “ the better proof** must win the day. 

Thus these bands of witnesses were treated as formal tests. 
Their testimony was not weighed, but, provided they told a con- 
sistent tale, their numbers were balanced one against another, 
and the party whose band of witnesses was the more numerous 
won. But it is clear that an institution of this kind had in it 
possibilities of development; and, in the thirteenth century, 
English lawyers like Bracton, who had learned from the civil and 
canon law something of a more rational system of procedure, 
were just the men to encourage these developments. We shall 
see that it was just this work of rationalizing native customs by 
ideas drawn from the civil and canon law that they were doing 
in many branches of English law.® And so in the thirteenth 
century we find several cases in which these bands of witnesses 
were examined by the judges, and in which a decision was arrived 
IJSfe^^onsidering the credibility of the tales which they told.^ In 
a cas^f the year 1234 coriflicting claims to a stray mare were 
decided by the examination of the two sets of witnesses, and the 
discovery, as a result of that examination, that the tale of one 
set was consistent and the other inconsistent.® As Maitland 
sl|ys, in the days of Bracton this mode of trial was, under these 
influences, developing into a serious rival of f rial by jury.® There 
were many cases in which such a* proof was admissible ; and it 
sometimes almost seems as if a jury is only summoned as a last 
• « 

^ Dyer 185. 

* “ And their testimony tended to no full proof, but by conjecture and presump- 
tions. , . . And these testimonies were entered verbatim upon the record before judg- 
ment was given ; and no witness of the life of tly man was given upon the part of 
the tenants ; therefore it was considered that the demandant should recover seisin, 
etc. . . . Also it was said that qui melius prohat melius habet" ibid. 

* Vol. ii Bk. iii c. 3. 

* Bracton thus states the law, *' Poterit tame;| inculpatus ita excipere et respon- 

dere, quod uterque onerabitur ad sectam producendam, et cum hinc inde fuerunt 
secta ailigenter examinatai pro ea judicabitur quse jprobabilior et verisimilior esse 
probabitur,” f. 159. - 

^ Bracton’s Note Book, case 1115 ; P. and M. ii 635. 

* Ibid 636. 
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resort^ Probably if lawyers of Bracton’s school had cQ^itinued 
to develop English law, trial by the inquest of a jury weald have 
developed into a procedure something like the inquisitory proce- 
dure of the^canon law,^ and jury and witnesses alike would have 
been governed by the rules as to proof which the canon lawyers^ 
were elaborating.® 

But, fortunately for English law, this was not to be. As 
Maitland has pointed out, the jury was being adapted for judicial 
purposes before the inquisitory machinery of the canon law had 
been developed.^ The lawyers of Edward I.*s reign rarely knew 
as much canon law as Bracton.^ They were much more at home 
with a jury ; and to submit the facts to a jury was much less 
trouble than to weigh testimony.® Therefore the trial by jury 
ousted the trial by witnesses before that trial, in its rationalized 
form, had had time to become familiar to them. The modern 
witness, and the modern law of evidence only gradually began 
to appear when, in the course of the sixteenth centory, the jury 
were losing their character of witnesses.^ In one case, and in 
one case only, did the old trial by witnesses survive. The 
question whether a husband was dead, so that his widow could 
claim dower, was tried in this way till 1834.® This may possibly 
have originated in the fact that it. was difficult to prove death 
by a jury in cases where the husband had died beyond the seas.® 
However that may be, it lingered on as a solitary survival.^® 


' Si autem neutra pars sectam habuerit, nec probationem, nec saltern prsesump- 
tionem, nec instrumentum, et utraque pars de veritate ponat se s^per patrtam pro de- 
fectu sectse vel alterius probationis quam ad manum non habuerit, tunc fiat 
de veritate,” Bracton, f. 304 b ; for some of the cases in which this mode#^^'^ proof 
was used in the thirteenth century see Thayer, Evidence 19-24. 

3 Below 315-320. «r 

3 See Bracton if. 396, 396 b, where a trial of the validity of a charter by botjh the ; 
witnesses to the charter and an inquest is contemplated — obviously both are 
as witnesses ; for this practice see below 334. ' 

* P. and M. ii 636-—** The main institute of our new procedure is the inqit 
the country. This has taken possession of England before people have f' 
balancing the evidence giv^n by two sets of witnesses.” 

“ Vol. ii Bk. iii c. 3 

^ P. and M. ii 636; thus in 1346 it was ruled by Sharshulle, J., that "in 
case in which enquiry is to be made as to the points of the writ by assiz^ 
jury, no proof by witness can be made,” Y.B. 20 ^Ed. III. (R.S.) ii xc 
below 318. 

’ Below 334-336 ; Bk. iv Pt. II. c. 7 § i* 

B P. and M. ii 636 Ed. III. (R.S.) ii 86-90 ; Selden, Notes to Fortescue, 

De Laudibus c. ai; Coke, Fourtl^Jnstit. 279; Faux v. Barnes (1698) i Ld. Ra3rm. 
174; Reeves, H.E.L. ii 401-402; it should be noted that in 13x3 the question 
whether a life tenant was dead or alive was also tried in this way, Y.B. 6, 7 Ed. II* 
(S.S.j 59 — from which it would seem that by that date this mode of trial liras bein^ 
restricted to the proof of life or^e^th, but that it was not quite so restricted as it 
afterwards became. 

•P. and M. ii 636 ; Reevqs, H.E.L. ii 401; cp. Y.B.*ao Ed. III. (R.S.) ii x68. 
X70. . 

Proof of a|[e, which formerly used to be tried by witnesses, was in 15x5 tried 
by jury ; but the jurors in this case still retained a trace of the older mode of prw / 
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But na^urafly, as a law of evidence arose, it tended to change 
its charaWer. Though, in the thirteenth century, rationalizing 
influences ^rawn from the canon law had failed to make it an 
sffective rival to the jury, in the seventeenth century rational- 
izing influences drawn from the common law converted this old 
trial by witnesses into “ a trial by the justices upon proofs made 
before them.** ^ 

This method of trial disappeared in 1834 when, with the 
abolition of the real actions, the single case in which it was 
applicable disappeared.^ 

(2) Compurgation or law wager, ^ 

If a defendant on oath and in a set form of words ^ will deny 
the charge against him, and if he can get a certain number of 
Dther persons (compurgators) to back his denial by their oaths, 
he will win his case. If he cannot get the required number, or 
they do not sivear irPproper form, “ the oath bursts,** and he will 
lose.® Though oaths were used in the Roman law of procedure, 
this institution of compurgation was not known to it/’ It was, 
however^ common to the laws of many of the barbarian tribes 
who overran the Roman empire.^ Because it was so common 
and so widespread the church adopted it. Churchmen who could 
command the services of their fellow ecclesiastics as compurgators 
found it to be a system “admirably suited for their defence in an 
age of brute force.** ® 

According ^o the older formulas the compurgators took the 
as their principal. They swore that he did not owe 
the d^, or that he was not guilty. And therefore they were 
Jiable to the penalties for perjury in just the same way as their 
principal.^ But, in the course of the twelfth century, it came to 
be t^iought that the compurgators should only be required to 
to their belief in the truth of their principars assertions ; 
and to this opinion legal sanction was give^p by Innocent III.^® 
This Was due to a wish to remove the temptation to commit 
t 

by a bmd of witnesses in that each could give a reason 46 r his decision, Keilway 
1 77} cijed Thayer, Evidence 20. 

^ (%ise of the Abbot of Strata Mercella (1592) 9 Co.^Rep. at p. 30 b. 

* Thayer, Evidence 24. * 

®Ibid 24-34 J Lea, Superstition and Force, Esyy I.; P. and M. ii 631-634; BI. 
Comm, iii 341-348. 

* For these forms see Lea, op. cit. 58 ; Bl, Comm, iii 343. 

® P. and M. ii 599. ® Lea, op. cit. 34. 

^ ** The Salians, the Ripuarians, the Alamann\ the Baioarians, the Lombards, 
the Frisians, the Norsemen, the Saxons, the Angli and Werini, the Anglo-Saxons 
and the Welsh, races whoae common origin must be fought in the prehistoric past 
all gave to Uiis form of purgation a prominent position in their jurisprudence, and 
it may be said to have reigned from southern Italy to Scotland,” ibid. 

® Lea, op. cit. 35. ® Ibid 64-65. Ibid 71-72. 

VOL. 1.^20 s 
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perjury ; but it destroyed much of the efficacy of this ^nethod 
of proof, because it prevented any effective punishii(i»i:nt of a 
compurgator who swore falsely.^ Partly for this reaoon, partly 
because tl\e revived study of the civil law was teaching men 
more modern ideas about procedure and evidence, compurgation® 
about this period began to be looked on with disfavour. But it 
still had many centuries of life before it, and it was in the two 
succeeding centuries that precise rules were laid down by the 
common law as to the forms which must be used in carrying out 
this process. P'or instance, there does not seem to have been 
originally any certain rule as to the number of compurgators 
required. Three to six compurgators were generally thought 
sufficient in the manorial courts ; * and Fleta thought that their 
number should always be double that of the secta.® It was not 
till 1 342 ^ that it was settled that the number must be twelve. 
Then, too, in the fourteenth century some very minute rules were 
laid down as to the manner in which compurgation must be 
made where a married woman was sued for her ante-nuptial 
debt and in 1344-1345 a case is reported to show how a dumb 
person must wage his law.^ 

Cases of this kind show that compurgation was still a living 
thing. In fact it was used frequently in the manorial courts 
in the courts of boroughs, where it was valued as an alternative 
to trial by battle;^ and in the ecclesiastical courts.^ And, 
although in the twelfth century it was viewed with disfavour in 
the royal courts, it was only very gradually that it became an 
institution of negligible importance. The AssiSe of Clarpjgj^^^ 
((1166) enacted that accused persons of bad character ^ould, 
although they had successfully made th^ir law, depart from the 
kingdom within eight days.^^ The assizes took its place in real 

^ Lea, op. cit. 72. 

‘Select Pleas in Manorial Courts (S.S.) 7, 18, 37— six; 140, 151— three; *73 
—five. * 

^ II. 63, 10, cited above 302 n. 6. , 

^ Y.B. 16 Edward III. (R.S.) ii 16; Co. Litt. 295 ; Bl. Comm, iii 343. 

B ** The law was made in this form. The wife held her hand over the book, 
and the husband held his under the book and made the law in his own name and in 
the name of his wife, ^d the case was that the loStn was made to the wife while 
she was sole, and therefore she put her hand over the book, etc. But if the loan 
had been made to the wife while she was covert, in the opinion of some she would 
not have held her hand over the book, etc. ; nor would the husband have made the 
law in his own name and in tliat of his wife jointly, but in his own name only," 
Y.B. 4 Ed. II. (S.S.) 13 ; cf. Y.B. 2, 3 Ed. II. (S.S.) 67 ; for the reason of the dis- 
tinction between ante and post nuptial debts see vol. iii c. 4 § 5. 

« Y.B. 18, 19 Ed. III. (R.S.) 290. ’ P. and M. ii 632. 

*Ibid 632-633; cf. Y.B. 20 Bd. III. (R.S.) i 134-136, where a citizen of London, 
having offered to prove his case by battle, the City objected, and claimed that the 
court ought not to allow hiimto wage battle. ^ 

* P. and M. ii 634. 

10 M Vult enim dominus rex quod ipsi qui facient legem suam et mundi erunt per 
legem^si ipsi fuerint de pessimo testimonio et publice et turpi ter diffamati tesU- 
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action:^' except in the case of incidental questions arising in 
these afetions — e.g. as to whether the defendant had been duly 
summonCT.^ It was not allowed when the crown was a party ; 
and this excluded it from criminal prosecutions, and ^proceedings 
* in the court of Exchequer.^ It was never allowed when tres- 
pass, deceit or forcible injury was the gist of the action.^ 

But, though its scope was thus narrowed, it could still be 
sometimes used in certain of the older personal actions — in Debt, 
Detinue, and Account ; and, when it could be used, the right of 
action did not survive against the executor of a deceased defen- 
dant.® The executor could not swear that his testator did not 
owe because he did not know the truth, and therefore it was 
thought that he could not be made liable at all. Even in these 
three personal actions this method of proof could not always be 
used. Thus if Debt was brought on a deed,® or if it was brought 
for a penalty provided by a statute for some wrongful act,^ there 
could be nq defen<ie by compurgation. Generally it seems to 
have been confined to cases in which a plaintiff had nothing 
more than his bare word to support his action.® In such cases 
it was thought (not altogether unreasonably) that the defendant's 
oath, backed by the oaths of twelve other persons, was a suffi- 
cient defence.^ Even in cases of this kind the law was always 
ready to find excuses for excluding this defence. Thus if Debt 
was brought for services rendered by a person who was under a 
legal obligation to render them — for instance an attorney for his 
fees — compurgation was excluded ; and it was only a defen- 
own aJts which could be proved in this way.^^ But, 
thoujfff the occasions upon which the defence could be used were 
limited, as long as the« personal actions of Debt, Detinue, and 
Account were in frequent use, there were opportunities for its 
use. It declined as they ceased to be used. We shall see 
that, in the course of the sixteenth and seventeenth centuries, 
m*uch more efficient substitutes were found for them. Debt 
was superseded by Assumpsit, Dfetinue by Tfrover,^® and Account 

monio multorum et le^aliumWiominum, fores jurent terraa regis, ita quod infra VIII. 
dies mare transibunt nisi aura eos detin uerit,” § 14. 

^ Below 327.329 ; Y.B. 6, 7 Ed. II. (S.S.) 82-83. 

^ Y.B. 16 Ed. III. (R.S.) ii xix, xx ; Bl. Comm, iii 345. 

®Ibid 346, 347. *Ibid 346; cf. Bracton f. 315 b. 

^Eyre of Kent (S.S.) ii 41 ; Bl, Comm, ii 347. 

«Y.B. 3, 4 Ed. IL (S.S.) 200. 

’ City of London v. Wood (1701) 12 Mod. 669. 

®Y.B. 19 Ed. III. (R.S.) 328. A 

•Y.B. 16 Ed, III. (R.S.) ii xviii, xix. ^^BI. Comm, iii 346. 

** No one can makejiiis law in respect of the act of another ; and since you say 
that they did not request youf services, it is not of an act of your own that you are 
offering to make your law,” Y.B. 5 Ed. II. (S.S.) 2 per Staunton, J. 

“Wiiic.3. Ibid c. 2 §6. 
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by the equitable remedies provided by the court of ti^cery.^ 
Thus, as Blackstone said,^ compurgation was “ out of being 
avoided by the mode of bringing the action, but not out of 
force.” Ii> 1708,* 1799,* and 1824 actions were successfully 
defended in this way. The case of Kingv. Williams^ in 1824 
was the last instance of its use. It was finally abolished in 

1833.* 

(3) Battle? 

Trial by battle is almost universally found among the bar- 
barian tribes from whom the nations of modern Europe trace 
their descent. It was not merely an appeal to physical force 
because it was accompanied by a belief that Providence will give 
victory to the right. Christianity merely transferred this appeal 
from the heathen deities to the God of Battles. The trial by 
battle is the judicium Dei par excellence. 

The Anglo-Saxons seem to have been almost only nation 
who did not possess it. It appeared in England as a Norman 
novelty.^ But after its appearance it was used, here as abroad, 
to settle a large variety of disputed questions. Witnesses called 
by the adverse party, and even one's own witnesses, ' if they 
appeared to be adverse, might be compelled to defend their 
veracity by the battle.® A court might be compelled to defend 
its judgment in this manner.'® A man could in this way prove 
his innocence of crime, his right to property, or right to obtain 
payment of a debt." It was used, not merely in the ordinary 
litigation of private persons, but also in international copjSijtp 
versies. When the kings of Castile and Navarre referrefitheir 
claims to Henry II., each side was accompanied by champions 
to settle in the usual way any incidental points which might 

^ Below 458>45g ; in Account it was allowed in 1346 though the plaintiif had 
tallies to prove the payment of the money, Y.B. 20 Ed. III. (K.b.) i 448. * 

^ Comm, iii 348. , ^ Lea, op. cit. 86. * Ibid. 

** 2 B. and C. 538. * 3i 4 William IV. c. 42 § 13. 

^ Neilson, Trial by Combat ; Lea, Superstition and Force, Essay II. ; Thayer, 
Evidence, 39-46; P. and M. ii 597, 630, 631. 

^Lea 1 15; Thayer, B^ridence, at p. 41, points (Mi that it was therefore un- 
popular, that a large scope was given to the ordeal, and that when that was 
abolished there was an ** unusually wide gap " to be filled by the new method of 
trial by jury. * 

* Bracton f. 151, ** cum auten^warrantus praesens fuerit, aut statim warrantizat, 
aut defendat quod ei warrantizare non debet, et negat. Et (}uo casu, si negaverit, 
oportet quod appellatus, qui in seysina fuerit, hoc disrationet versus eum per 
corpus suum, et sic perveniri poterit inter eos ad duellum ; ” in some cases a party 
mi^ht vary some of the facts statgd by him in former proceedings, and prove these 
vanations in this way, ibid f. 157, 

Glanvil viii 8 ; P. and ij. ii 663, 664 ; Lea 123, ; Reeves, H.E.L. i 206 ; 
above 73 n. 7. 

As to debt see Glanvil x 5 ; P. and M. ii 203 ; but battle soon ceased to be 
available in such cases, ibid 204. 
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arise. duellist in fact seems to have been reckoned a 

necessaly adjunct to diplomacy.” ^ 

Thu^n early law to begin a law suit, or even to be a witness 
in a law suit when the other side was skilled in warlike weapons, 
•was a perilous process. It was only certain classes, such as 
infants, women, or those over sixty years of age who could de- 
cline the battle.^ They might employ champions ; and soon the 
power to appoint champions became extended to able-bodied 
litigants. But it is clear that ** the use of a professional gladiator 
is inconsistent with a pious reference to the judgment of God.” ^ 
In England the champion was a witness ; and if it could be 
proved that he was perjuring himself he was liable to lose a 
hand or foot.^ But, in spite of this, champions were freely used ; 
and in 1275 they were recognized by a statute, which enacted 
that they need not swear as to their own knowledge of the cause 
which they were hired to maintain.® Churches,® landowners,” 
and commu^jities pvmanently retained such champions.® 

The forms of a trial by battle are described at length by 
Blackstone,^ as such a trial was still part of the law of England 
when he wrote. But we can see that even when Glanvil was 
writing*it was beginning to be looked upon with disfavour. The 
manner in which he contrasts the trial by battle with the new 
form of trial by the Grand Assize shows that the best lawyers 
already distrusted it.^® It became obsolete for reasons very 
similar to those which were fatal to compurgation. The church 
turned against it^^ It appeared merely barbarous to those 
-^VWrAed in thetivil law.^‘^ 

Ift^England it lasted till the nineteenth century as a possible 
alternative in real actiops to the Grand Assize, and as a means 

n 

^ Lea 129, 130. 

^iSee the judgment of Ellenborough, C.J., in Ashford v. Thornton (1818), 
1 p. and Aid. 405, 456. 

^ Lea 182. The foreign civilians compared them with the Roman gladiators, 
ibid 187. • • 

* Bracton f. 151 b, citing the case of Elias Pigo ; Glanvil ii 3 ; the champion 

must assert that he knows the truth of the cause for which he fights, P. and M. ii 
604. 9 ^ 

* 3 Edward I. c. 41 (Statute of Westminster I.). 

* Lea 197, citing an agreement of 1258 between the abbey of Glastonbury and 

Henry de Fernbureg. • 

’ P. and M. ii 630. ® Ibid 66 a ; Lta 196, 197. 

* Comm, iii 338-341 ; App XXVII. • 

II. 7. ** In the midst of the dry details of his treatise we come suddenly upon 
a passage full of sentiment, which testifies to the powerful contemporaneous im- 
pression made by the first introduction of the organized jury into England,” Thayer, 
Evidence, 41, 42. 

Lea 208 ; Innocent JII. condemned it at the Lateran council 1215. 

^^Ibid 211, 212 ; in X23i*Frederic II. in his cod^for Naples prohibited it when 
any other proof was possible; but Staunford who wrote in 1557 on the pleas of the 
crown still professes Wief in it. Pleas of the Crown c. 15. 
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of disproving an appeal of murder.^ It was practically obsolete 
by the end of the thirteenth century. When it does oc^r in the 
Year Books it is described as though it was a legal curiosity.* 
Isolated ca^es, however, still kept it in remembrance. In 1571 
Dyer reports how the judges in their scarlet robes and the * 
Serjeants adjourned to Tothill fields where a crowd of four thousand 
persons had gathered to witness the fight* But the demandant 
made default and the fight did not take place. Another case 
occurred in 1638,^ but, owing to the interposition of Charles L, 
who ordered the judge to find some method of preventing it,® no 
fight took place. A bill to abolish it was proposed in the Long 
Parliament ; but it was not carried ; ® and the case of Ashford v. 
Thornton^ (1818) showed that battle was still a legal method of 
proof in appeals of murder. In 1819 trial by battle was for all 
purposes abolished.* 

(4) Ordeal? ^ 

Trial by battle was in a sense a mode of trial by ordeal. The 
trial by ordeal rests upon the belief that God will intervene by a 
sign or a miracle to determine a question at issue between two 
contending parties. This belief is almost universally found 
among primitive races. Without taking account of less important 
forms of the ordeal,'® we find that the person who can carry red- 
hot iron, who can plunge his hand or his arm into boiling water, 
who will sink when thrown into the water, is deemed to have 
right on his side." The belief is so natural that very modern 
illustrations of it are not wanting. Mr. Lea tells \xs that inj^SBET^ 
a Neapolitan noble, suspecting the chastity of his daughwjex- 
posed her to the ordeal of fire, from which she barely escaped 
with her life.'* Like the other methods of proof it decayed ; and 
for very similar reasons. It opened the door to corruption.'* It 

^Battles in the military court before the constable and marshal are qilCte 
distinct ; the arms, for instance, are different, Bl. Comm, iii 337, 339 ; Neilson 167, 
168 ; cp. ** The order of battel in the Cburt of Chivalry,'* composed by Thomas of 
Wo^tock, Duke of Gloucester, Black Book of the Admiralty (R.S.) i 300-329. 

^Thayer, Evidence, 43, 44 ; see Y.BB. 17 Ed. III. (R.S.) 20 (appeal of murder ) ; 
20 Ed. III. (R.S.) i 482«(writ of right); Fitzherbeif, Ap. Corone pi. 78 (appeal 
of robbery) ; it had be^n to die out early in the thirteenth century. Select Pleas of 
the Crown (S.S.) xxiv. 

* Lowe V. Paramour, D^er 301. 

* Claxton V. Lilburn, cited Lea 244, 245. ” Lea, op. cit. 244. 

* Ibid 245 ; see Hist. MSS. Ck}m. Fourth Rep. App. Pt. I. 48, 59, 95 for some 
petitions to Parliament by the parties in the case of Claxton v. Lilburn. 

7 X B. and Aid. 457. > 59 George III. c. 46. 

*Lea, Essay III. ; Thayer, Evidence, 34-39 ; P* and M. ii 596, 597. 

M See Lea 334-379. 

For details as to these m ibid 278, 288, 318. e 

^*At p. 317; for other m^ern instances of a similar sort of superstition see, 
ibid 290, 357, 367. 397* 
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was hard to get convictions. Between 1201 and 1219 Maitland 
has only found one case in which it did not acquit the accused.^ 
William Rufus, on an occasion when it had let off fifty persons 
whom he wished to see convicted, openly mocked at it.* The 
^ Assize of Clarendon enacted that persons of bad fame who had 
successfully passed through the ordeal should abjure the kingdom. “ 
Finally it was condemned by the Lateran Council of 1215. In 
England this decree was promptly observed. In a writ addressed 
by Henry III. to certain of his itinerant justices in 1219 the use 
of the ordeal was prohibited.^ For this reason it is not mentioned 
as a method of proof in Bracton’s work. We shall see that the 
gap thus left was one of the causes which helped on the growth 
of trial by jury.® 

Such were the older methods of proof. The court was in- 
terested simply in determining which of the two parties must go 
through the forms ^f the selected proof, and in seeing that the 
forms were observed. The decision followed, as of course. 
They seem to us barbarous and unreasonable. But, for the age 
in which they flourished, it is difficult to see that any other 
methods would have been possible. A judicial mind is not one 
of the possessions of the impulsive person who feels keenly ; and 
such a temperament is the prevailing characteristic of a barbarous 
race. We do not expect, even in modern times, an impartial 
account , of contemporary political events. Lawsuits in a 
primitive age, when men were bound closely together by ties of 
* liindred or neighbourhood, were more exciting than politics are 
to US.* Many persons regard the submission of international 
disputes to arbitration as visionary, and even cowardly. It must 
have appeared to men of that time as absurd to submit their 
' feuds to the decisions of a court. Trial by battle was the obvious 
solution ; and law obtained a great triumph when it regulated its 
dbnditions. The age was superstitious, and miracles were plenti- 
ful because they were believed.* It did ^ot appear absurd to 
hope that God would protect the right But it was also an age 
of corruption ; and ig a really corrupt agp it is easier to meet 
a perjured claim by more detailed and particular perjury than 
to establish the truth. Battle, ordeal, and compurgation were 

1 Select Pleas of the Crown (S.S.) 75. * 

* Eadmer, Hist. Nov. (R.S.) 102, ** Igitur cum principi esset relatum, condem- 
natos illos tertio judicii die simul omnes inustis manibus apparuisse, stomachatus, 
taliter fertur respondere, Quid est hoc ? Deus fst Justus judex ? Pereat cjui dein- 
ceflB hoc crediderit. Quare, per hoc et hoc, meo judicio amodo respondebitur, non 
Dei, quod pro voto cujusque hinc inde pHcatur.*’ ^ 

> § Z4 cited above 306 n." zo. 

■ * For the writ see below 323 n. zo; Thayer, Evidence 37, 38; P. and M. ii 597. 

• Below 323-324. 
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suited to the age in which they flourished. Growing civinzation 
demanded a clearer and a more certain test. 

/ 

Trial by Jury 

I shall ‘deal with the history of trial by jury under the five*' 
following heads: (i) The origin and the English development 
of the jury ; (2) The different varieties of jury ; (3) The develop- 
ment of the judicial functions of the jury ; (4) Methods of con- 
trolling the jury ; (5) The legal and political effects of the jury 
system. 

(i) The origin and the English development of the jury. 

“ Everywhere,” says Maine, ^ “ in the Teutonic countries we 
find deputies of the king exercising authority in the ancient 
courts, insisting that justice be administered in the king*s name, 
and finally administering a simpler justice of their own amid the 
ruins of the ancient judicial structures fallen everywhere into dis- 
repute and decay.” The jury is one of the most famous of the 
devices by which the king introduced into the law a simpler, a 
more rational, and a more equitable method of administering 
justice than any of the methods provided by the archaic formalism 
of the older customary laws. 

The Carlovingian kings, "imitating it may be the procedure 
of the Roman fiscus, assumed the privilege of determining their 
rights by means of an inquisitio.” They summoned \he mem- 
bers of any community they pleased, and made them supply any 
information which they desired touching the administ ration #if., 
their government. Such information might be requirecki^fither 
for the purposes of a pending litigation, or to supply information 
upon such matters as the detection of crime or the misconduct 
of officials. This institution survived in the provinces conquered 
by the Normans. It was made use of by the Norman dukes, 
and brought by them to England.® It is this institution whiCh 
is the root from which the English jury springs. As Maitland 
says,^ the jury, when first it makes its appearance in England, is, 
in essence, " a body of neighbours sumnjoned by some public 
officer to give, upon oath, a true answer to some question.” It 
may be that England ;was not wholly unprepared to receive the 
jury when it first made its appearance. We shall see that the 
church had been developing for its own purposes an inquisitory 

^ Early Law and Custom 172. 

* P. and M. i 120 ; Thayer, Evidence 47-48 ; see the references to the Theo- 
dosian code cited by Brunner, Schwurgerichte 74 n. i. 

* P. and M. i 120; Thayer Evidence 47-48; for a vefy full account of the de- 
velopment of the jury in Normandy see Haskins, Norman Institutions chap. vi. 

« P. and M. i X17. 
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procedure which it was applying in its own courts;' and, “in 
the days of Dunstan and Oswald the English church was borrow- 
ing ideas and institutions from the Frankish.”*^ Some of the 
Scandinavian nations seem to have evolved an institution which 
•was something like a jury.^ But, if we except thepafisage about 
the accusing thegns in Ethelred’s law,^ there seems to be nothing 
in the Anglo-Saxon laws, secular or ecclesiastical, which suggests 
a jury. This single passage from Ethelred's law does not carry 
us very far. It may be that such an institution might have de- 
veloped into a jury ; but, as we have seen,® it does not necessarily 
point to the existence of any similar institution. And so we 
must conclude with Maitland that though there may be more 
than one possible origin for the jury, though England may have 
been prepared for its introduction, it was definitely introduced by 
the Norman kings.^ 

If this is the origin of the jury it is not surprising to find 
that its sphere, whgn it made its appearance in England, was 
wide. Domesday Book, which was, as we shall see, an enquiry 
into the extent, value, and tenure of the greater part of the land 
of England,^ was compiled from the verdicts of jurors. The 
enquiry^was made “by the oath of the sheriff, and all the Barons 
and their Frankish men, and of the whole hundred, and of the 
priest, reeve, and six villeins from each township.** ® In a suit 
about some land at Ely about 1080 certain English were chosen 
to say uppn oath what they knew of the facts.® Henry II. made 
the most extensive use of it in all departments of government.'® 
.Thus under the*Assize of Clarendon and Northampton very com- 
preHerijive questions were to be addressed to juries. They were 
required to answer, among other things, as to persons suspected 
of crimes, as to escheats, as to outlaws, as to the misdoings of 
officials." The Inquest of Sheriffs required them to answer a 
series of interrogatories as to the doings of the sheriffs. The 
orflinance of the Saladin Tithe required them to answer questions 
as to the property of their neighbours, ill order that the tax 
might be fairly assessed,'® We have already seen how exten- 
sively it was used by^the justices in Eyre Jto supervise all the 
activities of the local courts, whether judicial or administrative.'^ 

• 

^ Below 315. ^ P. and M. i ^ Ibid 122. 

^ Above 12 n. 10. *Ibid. 

‘ P. and M. i 122. ^ Vol. ii Bk. iii c. 2. 

^Inquisitio Eliensis, cited Stubbs, Sel. Ch. 86. 

^ Bigelow, Placita Anglo-Normanica 24 ; see Slso Haskins, Norman Institutions 
234 ‘^ 35 - 

i^^See Haskins, op. cit?235-236. • 

Stubbs, Sel. Ch. 143, 150. 

^^lbidx6o. Above 268-271. 


Ibid 14S. 
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More especially is Henry II. 's reign remarkable for the use which 
he made of a jury for the purpose of civil litigation connected 
with land. The Grand Assize, the possessory assizes, and the 
assize utrum apply this procedure to settle questions of the 
ownership and possession of land held by a lay tenure, and to* 
determine whether the land is held by a lay or an ecclesiastical 
tenure.^ As Maitland has said, this meant that Henry II. 

“ placed at the disposal of litigants in certain actions that in- 
quest of the country which ever since the Norman Conquest had 
formed part of the governmental machinery in England.”* 

This system of enquiry by jurors was used not only by the 
central courts, but also by the local courts. We have seen that 
it was used in the tourn and leet, by the coroner, and in the 
quarter sessions of the justices of the peace.* And in these local 
courts the juiy continued to be used for general administrative 
purposes long after it had come to be used almost entirely for 
judicial purposes in the central courts.^ One reason for this 
limitation of its functions in the sphere of central government is 
to be found in the rise and growth of Parliament in the thirteenth 
and fourteenth centuries. When Parliament became the grand 
inquest of the nation there was no longer any need** to send 
judges round the country to collect information or to assess 
taxes by means of the iqguests of juries. Another reason is to 
be found in the fact that the machinery of the general Eyre 
became a less suitable instrument for the supervision and control 
of the local government as the work of government grew more 
complex.® So gradually, in the course of the foilrteenth centffTy^ 
the use of the jury in connection with the central govWnment 
came to be chieffy confined to judicial Sanctions. It is this use 
of the jury, and its development under the exigencies of this use, 
that is peculiar to England. 

Why was it peculiar to England ? We have seen that the jury 
came from abroad ; and in France there is plenty of evidence 
that, down to the thirteenth cfentury and later, juries were used 
both for administrative purposes and in litigation. French law 
long knew an “inquisitio per turbam” by means of which an 
enquiry could be made into the contents of a body of customary 
law. It goes back to the days of the Carolingian kings ; and, 

^ Above 47, 275-276 ; below ?j27-330. 

> P. M. ii 602 ; Professor Haskins, Norman Institutions 198 seqq. hasjproved 
that Geoffrey, the father of Henry II., directed that litigation as to the See of Baveux 
should be tried ** secundum assisam meam ; ** but this assize, being made for a 
particular case, can hardly be sam to antedate the general assizes made by Henry II. 
for England ; at the same time this and other cases cited by Professor Haskins 
shows that trial by sworn incfbest was growing more and more frequent. 

“Above 77, 85, 136, 292-293. 

* Above 293 ; vol. iv Bk. iv Pt. 1 . c. z. 


“ Above 272. 
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like the jury, its members gave through its foreman a collective 
verdict from its own knowledge.^ Then, too, Beaumanoir in the 
thirteenth century recognizes a procedure by which a person 
arrested on suspicion might agree to be tried by his country, and 
could be forced to give that consent — a procedure almost identical 
with the English trial by petty jury ; ^ and both in ecclesiastical 
law, and in some of the older French customs, a procedure by 
which a jury can present a person as suspected was known.^ 
Why did these institutions decay in France while they flourished 
and developed in England ? 

The answer must be sought in the very different course which 
the legal history of the two countries has pursued. 

In France the royal power was obliged to struggle for 
supremacy against great feudatories. The struggle was long and 
doubtful ; and the crown in creating a centralized government 
owed much to the doctrines of the civil and canon law that had 
come with the legsd renaissance of the twelfth century.^ The 
canon lawyers, at the end of the twelfth and the beginning of the 
thirteenth century, had invented a new procedure, wholly opposed 
to the older forms, which was based upon an inquisitio of a kind 
very different from the old Carolingian inquisitio. It is true 
that, like the Carolingian inquisitio, it was a procedure based, 
not on the action of the injured party, but on the action of the 
state. It was promoted by the judge or by some person who 
set the judge in motion. But the subsequent procedure differed 
entirely from the procedure of the old inquisitio. Under the older 
-^priStedure the person accused might clear himself by one of the 
older txTethods of proof. Under this new procedure the accused 
was arrested ; and then«followed a searching examination both 
of the accused himself and of witnesses.® On paper this was a 
fair and rational mode of trial as, to secure a conviction the 
canon law exacted full proof — that is two witnesses who had 
seen the crime committed.® But, as it was^ difficult to get this 
full proof, the lawyers soon begarf to think* it lawful to take all 
measures to get it. The scales were weighted against the accused 

’Brissaud, Histoire du Droit Francais i 245-247; Esmein, Histoire du Droit 
Francais 794-795 ; Brissaud, op. cit. i 245, says, ** La turbe est une sorte de jury. 
L’un des temoins ou sages coutumiers qui la composdit, 6lu comme notre chef du 
jury, le rapporteur ide la turbe, rdpond au nom du tous. Ceux-ci ne sont pas 
interrog^s un & un ; on les questionne tous ensSnble. La reponse — qu*on aurait 
pu appeller verdict au sans dtymologique du mot, vere^dictum—^^t collective, 
tandisque, dans I’enqu^te ordinaire, elle est individuelle.” 

> Esmein, History of Continental Crimina?| Procedure (Continental L. Hist. 
Series) 64-66. 

’ Ibid 83-84 ; P. and If. i 121. ^ 

♦ Vol. ii Bk. Hi c. 3 ; vol. iv Bk. iv Pt. I. c. i. 

* Esmein, History of Continental Criminal Procedure 79-83, 85 seqq. 

*lbid 259-260; P. and M. ii 656-657. 
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by means of admissions extracted by torture and witnesses ex* 
amined in secret.^ Naturally the old idea that the accused was 
in the position of a defendant, as against whom the state must 
proceed under much the same rules as any other plaintiff, died 
out. From the moment of his arrest the state acted on the 
presumption that the accused was guilty.^ This procedure 
gradually made its way into the law of all continental states. 
It became part of the common law of Europe, and stands out as 
the great rival to the system of trial by jury which had been 
developed in England. 

The English state in the eleventh and twelfth centuries had a 
government which was more highly centralized than that of any 
state of Europe. That it had acquired such a government was 
due to the extent of the power of the crown. Thus it happened 
that the delegates of royal power could make their influence felt 
all over the country, and royal justice everywhere superseded the 
justice administered by the local courts. Qne of jie most im- 
portant instruments of the royal power was the inquisition held 
under the supervision of a royal judge by means of a jury. And, 
wherever the royal justice was introduced, this method of deter- 
mining facts accompanied it. Thus the jury system spread as 
rapidly and as widely as the justice of the royal courts, and as the 
rules of that common law which those courts were both making 
and administering. But the rapidity of the development of the 
common law caused it to develop a set of fixed principles before 
the ideas of the civil and canon lawyers had had time to exercise 
an overwhelming influence upon the substance of fcs rules.® Ttrus» 
its rules retained many archaic ideas which these lawyeR would 
probably have banished from it. The common law was, it is true, 
influenced by some of these ideas in the twelfth and thirteenth 
centuries, as the books of Glanvil, and more especially of Bracton 
show.^ But this influence was neither lasting nor complete ; and 
it was ceasing to operate at the end of the thirteenth centuiy.® 
This rapidity of development, which caused the retention of 
certain archaic ideas, and the cessation of the influence of the 
civil and canon lawyers, are the decisive /actors in the early his- 
tory of trial by jury. They made its unique development in 
England possible ; and therefore we must examine the manner 
in which they operated. 

(i) The earliest part ot a primitive body of law to attain fixity 

1 Vol. V Bk. iv Pt. I. c. 4 ; P,.and M. ii 654-655. 

® Vol. V Bk. iv Pt. I. c. 4, * 

> ** Henry II. ’s reforms were effected just in time, ^ut for them, we should in- 
deed have known the inquest, *but it would in all likelihood have been the inquest of 
the canon law, the enqu^te of the new French jurisprudence,’* P. and M. i 602. 

^ Vol. ii Bk. iii cc. 2 and 3. ^ Vol. ii Bk. iii c. 3. 
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is the law of procedure ; and the English common law was no 
exception to this rule. It was beginning to attain some fixed 
rules of procedure at a time when men’s idea of a trial were 
dominated by the archaic ideas which centred rouyd the old 
Wmal methods of proof — battle, compurgation, and ordeai. 
Naturally there was a tendency to treat the jury, which was 
taking their place, as a formal proofs It was simply substituted 
for them, and was adapted with as little change as possible to its 
new position. We can see this most clearly if we look at the 
formal record of a trial. ^ The record states the commission of 
the judges, the presentment of the grand jury, the indictment, the 
plea, the fact that the accused places himself on his country, the 
summons of the jury, the verdict, and the judgment. It “ takes 
no notice either of the evidence or of the direction given by the 
judge to the jury.** ^ The jury is regarded as a formal test 
to which the parties have submitted. The judgment follows, as 
under the old system, the result of that test. But to ask in 
what manner one of the old tests worked, to lay down rules for 
its working, would have been almost impious ; for are not the 
judgments of God past finding out ? The record tells us that 
when the jury was first introduced the method by which it arrived 
at its verdict inherited the inscrutability of the judgments of God. 

(ii) The jury was a body of neighbours called in, either by 
express law, or by the consent of the parties, to decide disputed 
questions of fact. The decision upon questions of fact was left 
to them because they were already acquainted with them, or if not 
alrSkdy so acquainted with them, because they might easily ac- 
quire the necessary knowledge. For this reason it has been said 
that the primitive jury were witnesses to rather than judges of the 
facts. They were in a sense witnesses. But they were more than 
witnesses. They were a method of proof which the parties were 
eitj^er obliged or had agreed to accept.^ It was the easier so to 
regard them, because they represented the sense of the community 
— hundred or shire — from which \hey were drawn; and in the 
days when such communities had each its court, when indi- 
viduals lived more simple and more similar lives, the sense of the 
community was a thing more distinctly realized.*^ They were 
perhaps regarded by some as fulfilling somewhat the old judicial 
functions of the older suitors or doon?.«men who made the judg- 
ment of the court.® 

^ P. and M. ii 624. ^ 

* For specimens of the record in civil and criminal cases see Jacob's Law Dic- 
tionary, sub, voc. Trial ; tly same remarks apply to both kinds of record. 

® Stephen, H.C.L. i 309. * Below 326, 329, 3jb. ® P. and M. ii 621-622. 

* Vinogradoff, Magna Carta Commem. Essays 92-93 ; and this would account for 
the survival of the idea that the jury should not be composed of persons who were 
manifestly the inferiors of the parties to the litigation, below 324 n. 7. 
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No doubt the judges might have treated them as witnesses ; 
and, if the judges bad been men who had absorbed the principles 
of the canonist procedure and the canonist rules of evidence, they 
would have so treated them.^ In that case the jury would prob- 
ably have \iad no history. But, from the end of the thirteenth* 
century, the judges were ceasing to be men who knew anything 
of the canon or civil law. They were coming to be drawn from 
the practitioners in the royal courts ; ^ and as yet the law admin- 
istered in the royal courts had no rules as to parol evidence. 
Under these circumstances it was, as we have seen, less trouble to 
the judges to treat this band of witnesses as a formal proof of the 
facts. ^ But this meant that more stress was laid upon their 
judicial and less upon their witnessing capacity. And, under 
these influences, their judicial capacity tended to grow more and 
more predominant. Thus, although as late as 1346 ^ the verdict 
of a majority was taken, it was finally settled in 1 367 ® that their 
verdict must be unanimous. So too it war a very, ancient rule 
that the jurors could not separate till after they had given their 
verdict — the quasi-corporate character of this band of judges must 
be maintained till they had discharged their duty ; ® and to hasten 
their deliberations it was the law that they could neitheV eat nor 


^ Bracton knew something of the canon and civil law, vol. ii Bk. iii c. 3, and 
there are signs in his book of a tendency to treat the jury as witnesses ; thus he says, 
ff. 143, 143 b, ** Justiciarius igitur si discretus sit . . • inprimis debet, inquirers, si 
forte dubitaverit, et jurata suspecta fuerit, a quo vcl a quibus illi duodecim didicerunt 
ea, quae in veredicto suo proferunt de indictato, et audita super hoc responsion^ de 
facih perpendere poterit, si dolus subfiierit vel iniquitas. Dicat iorte aliquis vel iflajor 
pars Juratorum, quod ea quae ipsi proferunt in veredicto suo didicerunmb uno in 
conjuratoribuB suis, et qui interrogatus forte dicet quod ilia didicit ab illo tali, et sic 
descendere poterit interrogatio et responsio de persoaa in personam usque ad aliquam 
vilem et abjectam personam cui non erit fides aliquatenus adhibenda ; ” and again 
he says f. 143 b, ** possunt justitiarii si viderint expedire, ex causa necessaria, si 
grave crimen latens sit, et juratores forte amore, odio, vel timore, celare voluerunt 
veritatem, separarejuratoresabinvicem, et quemlibet per se, et separatim examinare, 
ad veritatem sufficienter declarandam.” It is no wonder that, in the days of Bracton, 
trial by witness ** looks lilv; a serious r^val of trial by jury,” P. and M. ii 636 ; above 
303 ; for if the jury had been persistently treated in the way the two modes of 
trial might well have merged into a trial by an enqufite of witnesses, as in France, 
see P. and M. ii 655. 

® Vol. ii Bk. iii c. 4. • 

3 P. and M. ii 24-25 ; Roper, in his life of More, tells us that More said of the 
judges, They see, that they may, by the verdict of the jury, cast off all quarrels from 
themselves upon them, which they account their chief defence.” 

* “ Note that an assize was b|ought at Northampton, in which eleven recognitors 
agreed, and the twelfth would not agree, and said that he never would agree with 
his fellows. And the verdict of the eleven was accepted, and it was awarded that 
the twelfth should go to prison,” Y.B. 20 Ed. III. (R.S.) ii 534-536 ; for the earlier 
cases see Thayer, Evidence 86 - 89 ; Emlyn's notes to Hale, P.C. ii 207-209. 

» Y.B. 41 Ed. III. Mich. pi. 36. 

* Y.B. 24 Ed. III. Hil. pltfo; Bl. Comm, iii 376 ; anti in the Middle Ages, when 
the parties or their friends would be only too ready to use all the devices either pf 
corruption or intimidation, it was a very necessary rule. 
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drink till they had given their verdict.' It was only very gradu- 
ally that these rules were relaxed in civil cases ; ® and they have 
been only very partially relaxed in criminal cases.® Thus, 
although it was not till the latter part of the seventeenth century 
*that the jury lost thdr character as witnesses,^ their character of 
judges was already predominating in the fourteenth century. 
It was for this reason that trial by jury was able to be developed 
into a method of trial which, by the end of the mediaeval period, 
could from the point of view of its fairness to the accused, be 
contrasted very favourably with the continental procedure de- 
rived from the canonical inquisitio.**^ 

(iii) The earlier codes of customary law left the redress of 
wrongs wholly to the party injured. He proceeded by way of 
criminal appeal.® But, as soon as the state began to increase in 
power, the insufficiency of this method of procedure began to 
appear.^ In England, as abroad, “a new was placed by the side 
of the old ^roceduie, and the new was in name an inquisitory 
procedure. It is ‘ to inquire of,* as well as to ‘ hear and deter- 
mine’ criminal causes that the king's justices are sent through 

the shires.’*® Presentment by a jury and indictment at the 

• 

1 Y.BB. 21, 22 Ed. I. (R.S.) 272 ; 3, 4 Ed. II. (S.S.) 188 ; Co. Litt. 227 b ; Bl. 
Comm, iii 375-376 ; in Y.B. 14 Hy. VII. Trin. pi. 4 there is a long discussion on 
this topic — Brian, C.J., thought that any eating or drinking after they were sworn 
made their verdict void, but Fineux, C.J., thought that this would not avoid the ver- 
dict if they thad agreed on their verdict first, unless corruption could be proved ; it 
seems to have been agreed Y.B. 20 Hy. VII. Mich. pi. 8 that if the jury ate and 
dr^k together at own expense the verdict would stand. 

3 It was recognized as early as 140X, Y.B. 2 Hy. IV. Trin. pi. i (p. 22), that a 
jury coui? give their verdict to the judge after the court had risen ; and that they 
could then have meat, drink, and beds, but that they could not separate, and must 
give their verdict in court thd next day ; this was the common practice in 1561, 
Plowden at p. 211 ; and it was recognized by Coke, Co. Litt. 227 b ; a verdict given 
in this way wasL called a '* privy verdict ; and Coke says that when this privy ver- 
dict was given in court on the following day it might be either confirmed or altered ; 
se^ 9 S.T. at p. 186 ; at the time of Blackstone the jury could separate after giving 
a privy verdict. Comm, iii 377, though Blackstone considered that it was a dangerous 
practice, as the jury might be tampered wUh, and therefore should seldom be used ; 
this opinion of Blackstone's has been endorsed by the Court of Appeal in Fanshaw 
V. Knowles [1916] 2 K.B. at p. 547, in which case a good historical summary of the 
law on this subject will be fo^nd. 

^ The jury may separate after being sworn in a trial for felony other than 
murder, treason, or treason felony, 60 Victoria c. z8 ; but not after the judge has 
summed up, R. v. Ketteridge [1915] z K.B. 467 ; possibly a separation of the jury on a 
trial for misdemeanour before the judge has summed up does not necessarily invali- 
date the verdict, R. v. Kinnear (z8x9) 2 B. and AM. 462, though it clearly did invali- 
date the verdict in the seventeenth century. Trial of Lord Delamere (z686) n S.T. 

P* 559 ; and cp. Fanshaw v. Knowles [Z9t6] 2 K.B. at pp. 546-547 ; the conditions 
under which they are now allowed refreshments and fire are laid down by 33, 34 
Victoria c. 77 § 23 ; it would seem that, till then,\fter retiring to consider their ver- 
dict the old rule prevailed see Halsbury, Laws of England, xviii 256. 

* Below 332-336. * ^ FortescSe, De Laudibus cc. 21-23. 

• Vol. ii Bk. ii Pt. II. § 6 ; Bk. iii c. 4- 

’ Vol. ii Bk. iii cc. 3 and 4. * P. and M. ii 655. 
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king’s suit rapidly took the place of the old criminal appeal. 
We shall see that both the composition of the petty juiy which 
tried those presented, and the means taken to compel a consent 
to trial byfa petty juiy, show that the kincf’s judges were quite^^ 
as ready as the canonists to adopt very ruthless means to secure 
convictions.^ But, here again, the fact that the new procedure 
was introduced at a time when the older ideas of a trial still 
prevailed, saved English law from some of the worst features of 
the continental system. The procedure by way of indictment 
at the king’s suit copied many of the features of the older pro- 
cedure by way of criminal appeal ; and, among other features, 
it still retained the idea that the accused was in the position of 
a defendant as against whom the plaintiff must establish his 
claim — even though that plaintiff was the crown. ^ 

We shall see that many times in the history of English con- 
stitutional law the survival of archaic ideas has helped forward 
the cause of the liberty of the subject. The surrdval of the 
medieval conception of the rule of law, as interpreted by Parlia- 
ment and the courts, helped to determine both the form and 
the issue of the constitutional controversies of the seventeenth 
century.^ But there is no more striking illustration of this truth 
than the history of the jury. Because it was accepted as a 
means of determining the facts at a time when the older methods 
of proof dominated men’s conception of a trial, and because the 
English judges came to be very ignorant of any legal system but 
their own, it was not dissected into a body of separate witnesses 
under the rationalizing influence of the conceptions of the civil 
and canon law. It was consequently developed upoiT' native 
lines into a wholly original method of determining the facts at 
issue in all manner of legal proceedings. When, in the latter 
half of the fifteenth century, Fortescue wrote in praise of the 
laws of England, the jury system had come to be regarded ^s 
the most valuable feature of that common law of which all 
Englishmen were proud ; and, because it had attained that 
position, it helped very materially to limit the sphere within 
which, in the sixteenth century, the Council and the Star 
Chamber were able to introduce a criminal procedure analogous 
to that in use on the Continent.^ In later centuries it has helped 
no less materially to ensure that administrative discretion shall 
only be exercised in accordance both with the law and the public 
opinion of the day. 

^ Below 325, 327. 

^VoL iii c. 6 § I ; “the ngw procedure becomes as b.ccusatory as the old ; the 
Appeal and the Indictment are regarded as institutions of the same order," P. and 
M. ii 655. 

* Vol. ii Bk. iii c. 5 : vol. iv Bk. iv Pt. I, c. i. 


< Vol. V Bk. iv Pt. I. c. 4. 
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The jury would never have won this popularity, it would 
never have attained these results, if it had not been developed 
and controlled by the action of the courts, the legislature, and 
the Council. But before I can relate the history of this develop- 
ment and this control I must first deal with the manner in which 
juries of different kinds were for different purposes introduced 
into the English judicial system. 

(2) The different varieties of the jury. 

We must distinguish, in the first place, the juries used in 
criminal cases from those used in civil cases ; and both these 
varieties of jury can in their turn be divided into two sub-varieties. 
In criminal cases there is the grand jury or the jury of present- 
ment, and the petty jury. In civil cases there are the assizes 
and the jurata. 

A. Thejuries iifed in criminal cases. 

(i) The grand jury or the jury of presentment. 

We have seen that the earliest recorded juries were employed 
to discover and present facts in answer to enquiries addressed to 
them by the king.^ The function of the jury of presentment 
shows that it is the lineal descendant of these juries. It is 
summoned to discover and present to the king’s officials persons 
suspected of serious crime. It is probable that the regular use 
of the jury for this purpose in the royal courts, dates from the 
Assize of Clarendon. This seems to be clear from the first clause 
of tha<i«assize — the provisions of which have been set out above.^ 
It made the use of the presenting jury general, both in the courts 
held by the king’s jud|[es and in the sheriffs tourns. We have 
seen that both at the Eyre and the tourn presentments were 
made by representative juries from the. hundred.® These juries 
cDuld present either from their own knowledge or from the 
information of others, just as at Ihe present day the grand jury 
may present matters which they themselves have observed, or, 
as is more usual, m^ endorse the indictments or accusations 
made by others. 

We have seen that in the thirteenth, century the jury was 

^ Above 313. 

^ Above 77 n. I ; it may be noted that § 6 of the Constitutions of Clarendon 
(1164) provides that, for the purpose of accusations before the ecclesiastical courts, 
the sheriff, on the demand of the bishop, ** faci^ jurare duodecim legales homines 
de vicineto seu de villa, coram episcopo, quod inde veritatem secundum con- 
scientiam suam manifes^bunt ; and a similar ordinance was made for Normandy 
in X159, Haskins,. Norman Institutions 329-330; ’fioth, however, deal only with 
accusations before the ecclesiastical courts. 

® Above 77, 268*269. 

VOL. I.— -21 
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selected, as directed by the Assize of Clarendon, from the several 
hundreds. Juries of this kind were needed to answer the de- 
tailed enquiries contained in the articles of the Eyre. But, when 
the general Eyre ceased, when criminal justice had come for the 
most part to be administered by either the itinerant justices 
acting under more limited commissions, or by the justices of the 
peace in quarter sessions, the method of the selection of the 
grand jury changed.^ The sheriff was directed to summon for 
the business either of the assizes or of the quarter sessions twenty- 
four persons from the body cf the county. From these, twenty- 
three are chosen, a majority of whom decides whether to “ find a 
true bill ” or “ignore** the accusations preferred.^ 

The presentments made by the grand jury do not and never 
did amount to an assertion that the person presented is guilty. 
They are merely an assertion that he is suspected.® Of the steps 
taken to test that suspicion by means of a petty jury and other- 
wise I shall speak directly.^ We shall see that in the thirteenth 
and earlier part of the fourteenth century all or some members of 
the grand jury always formed part of the petty jury ; and the 
judges sometimes considered that when the members of a petty 
jury who had presented a person as suspected, acquitted hfm, they 
had contradicted themselves, and could be punished® But, as 
the grand jury came to be separated from the petty jury, the dis- 
tinctive character of their functions was more clearly realized. It 
came to be recognized that the function of the grand jury is 
merely to say whether from the evidence for the prosecution (at 
which alone they look) there is probable ground of suspicion.®^ 
The grand jury of modern times still retains some tTaces of 
antiquity which have been lost to the other varieties of the jury. 
They consider the evidence in secret,^ and the court does not 

^ P. and M. ii 646-647 ; Reeves, H.E.L. ii 425-426 ; but the detailed history of 
this chango has not yet been worked out. c 

>Hale, P.C. ii 153-155; 6 George IV. c. 50; 33, 34 Victoria c. 77; it may be 
noted that in Hale’s day twenty-four >lere to be returned from each hundred as 
well as twenty-four from the body of the county. 

s«Nunc autem dicendum est de indictatis per famam patriae, quae praesump-^ 
tionem inducit, et cui stannum est donee indictatus sef a tali suspitione purgaverit. 
Ex fama quidem oritur suspitio, et ex fama et suspitione gravis praesumptio, tamen 
probationem admittit in contrarium, sive purgationem,” Bracton f. 143 ; cf. P. and 
M. ii 645-646. • 

^ Below 323-327. ^ Below 325. 

• Bl. Comm. IV. 300 ; cp. Hawles’s remarks on the Earl of Shaftesbury’s grand 
jury 8 S.T. at pp. 838-839. 

7 It was only in some of the political cases at the end of Charles II. ’s reign that 
attempts were made to make then| consider the evidence in public, see Proceedings 
? against the Earl of Shaftesbury (1681) 8 S.T. 771-772; and for a note of another 
case in 1683 see ibid 825; see Luttereli’s Diarv i loi for a note of a case in 1681 in 
; which a bill was taken away from the grand jury by the clerk of the crown office 
before they could endorse it; they at once drew a bill against the clerk of the crown 
office and sent it to another grand jury. 
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control or advise them as to their findings in the individual cases 
which come before them. It merely charges them generally as 
to the nature of the business which they are about to consider. 
They can always act if they please on their own knowledge ; and 
Holt tells us that they often so acted at the end of the seven- 
teenth century.^ They can act at the present day in much the 
same way as they acted in the thirteenth century. 

(ii) The petty jury} 

At the end of the twelfth century a person appealed, i.e. 
accused of crime by a private person, could get by payment the 
right to be tried by a jury.® His strict right was to prove his 
innocence by one of the orthodox ways — by battle, compurgation, 
or ordeal.^ Similarly, if a person was presented by a grand jury 
as suspected he must clear himself either by compurgation or 
ordeal — not by battle because there could be no battle when the 
crown was^ the actpuser.® It would seem that in the twelfth 
century the presenting jurors, together with other persons some- 
times taken from the four neighbouring townships, decided as to 
the mode of proof by which the accused must clear himself.® 
Difficulties arose when these older methods of proof began to be 
discredited. Compurgation was not regarded by the king as a 
proof of innocence, and the Assize of Clarendon required those 
who had proved their innocence in this way to objure the realm."^ 
The ordeal was abolished by the Lateran Council in 1215.® How 
then was the guilt or innocence of a suspected person to be deter- 
iirtned? A writ addressed to the judges in 1219® tells them that 
nothing had as yet been determined. It directs that those ac- 
cused of great crimes and suspected should be imprisoned — but 
not so as to endanger life or limb ; that those whose crimes were 
less heinous should abjure the realm ; and that those accused of 
small offences should be released if they would find securities to 
keep the peace. But, it concludes, much must be left to the dis- 
cretion of the justices.^® It was flie need to find some new means 

^ In his argument in the Earl of Macclesfield v. Starkey (1684) 10 S.T. at p. 1356 
he says, “ It is the constanf^universal practice of grand juries, after they have dis- 
patched the bills that are brought to them in form, they go and consult amongst 
themselves what they know of their own knowledge, pr are informed of concerning 
any of the matters relating to the business of the county within their charge and 
authority, and according as upon enquiry they fin^matter to present, they do present 
it to the court. . . . This is done by them every assizes and sessions.” 

“On the whole subject see C, L. Wells, The Origin of the Petty Jury, L.Q.K. 
xxvii 347; Early Opposition to the Petty Jury in Criminal Cases, L.Q.R. xxx 97. 

*P. and M. ii 6x5-616. } IzQ.R. xxvii 347. 

“ ” Rex non pugnat, nec alium habet campionem quam patriam,” Bracton f. 142 b. 

• L.Q.R. xxvii 348-3^^. ’ Ahom 306. 

•Above 311. • Rymer, Foedera i 228. 

10 «c igitur nihil certius providerit in hac parte concilium nostrum ad presens, 
relinquimus discretioni vestre hunc ordinem predictum observandum in hoc itinere 
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of determining the guilt or innocence of a suspected person that 
led to the gradual evolution of the petty jury. 

At first, it would seem, the grand jury who had presented 
were asked “ praecise dicere** guilty or not guilty.^ Sometimes, 
as in the earlier period when the presenting jury determined the 
mode of proof, others were added to their number in order to 
make the trial jury more representative ; * and sometimes part 
only of the presenting jury were on the jury which determined 
guilt or innocence.^ The uncertainty of practice during the 
thirteenth and early part of the fourteenth centuries left the 
judges very free to follow what procedure seemed best to them in 
the circumstances.^ Gradually the practice shaped itself under 
the influence of the two opposing considerations of the interest 
of the prisoner and the interest of the crown. 

As early as the days of Bracton it was recognized that upon 
an enquiry as to the guilt or innocence of the prisoner, the 
prisoner ought to be allowed to object to members «f the jury 
on the ground that they were his personal enemies ; ® and Britton ® 
allowed an accused person to object to the presence on the trial 
jury of persons who had presented him for trial. In 1^02 an 
accused knight objected to the jury both because they had 
presented him, and because, not being knights, they were not 
his peers. The latter cause of objection was deemed to be valid ; 
a jury of knights was impanelled ; and he was given a chance to 
object to individual members of this jury.^ It was probably for 
these reasons that the custom grew up of selecting from the 
several juries of the hundreds a special trial jury of^wel^e 


vestro, ut, quo personas hominum, formam delicti, et i^sarum rerum veritatem melius 
cognoscere poteritis, hoc ordine, secundum >discretioncs et conscientias vestras in 
hujusmodi procedatis.’* 

^ L.Q.R. xxvii 350 — Mr. Wells says, ** There arc many instances of trial by jury 
in criminal cases to be found in the Assize Rolls, published and unpublished, fropi 
the time of Richard I. to the close of the reign of Edward I., all of which 1 have ex- 
amined. By far the larger dumber of these cases, down to the reign of Edward 1., 
show that the jury of the hundred, the presentment jury, does give the verdict of 
guilty or not guilty.” 

^Ibid 350, 354*356— thfy were sometimes afforcedrby adding representatives of 
the four neighbouring townships, sometimes in other ways ; P. and M. ii 645. 

* L.Q.R. xxvii 357-359. * The Eyre of Kent (S.S.) i xlix, 

‘'**Cum igiter procedendum sit de hujusmodi ad inquisitionem, ut ad judicium 
securius procedatur, et ut periculum et suspitio tollatur, justitiarius dicat indictato 
quod, si aliquem ex duodecim juAtoribus suspectum habeat, ilium justa ratione 
amoveat,” f. 143 b. 

M.30, 

7 Y.B. 30, 31 Ed. I. (R.S.) 53X-f the judge says, “ Quia vos eatis miles, volumus 
quod VOS sitis judicati per vestr«s pares — Et nominabantur milites. Et quaerebatur 
si voluerit aliquas calumpnias contra eos proponere ; ’* probably it is due to a re- 
miniscence of the same idea thft the rule tnat knights must be on an assize to which 
a peer was a party lasted till 24 George II. c« z8 ; see Newdigate v. Earl of Derby 
(*554) Plowden 117; below 336 n. 8. 
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persons.^ The number twelve was probably fixed upon because 
it was necessary to have some limit to the number. The custom 
of adding persons to the presenting jury had been found to be 
inconvenient in practice, because the number of the#jury was too 
great ; and twelve was the number at that time of the jury which 
presented.^ On the other hand, the crown, being interested in 
securing convictions, was opposed to the total elimination from 
the petty or trial jury of all the members of the presenting jury. 
As Parning, J., said in 1340*'* “if indictors be not there it is not 
well for the king.” We can well understand this dictum of 
Parning's if we remember that the indictors who acquitted could 
be and sometimes were punished for their action by the court. 
But the feeling against this practice of including indictors on the 
trial jury grew to be so strong that, in 1351-1352, it was enacted 
that no indictor should be put on an inquest upon the deliver- 
ance of one indicted for trespass or felony, if he were challenged 
for this catise by the accu.sed.* The petty jury thus disengaged 
itself from the grand jury or jury of presentment, and gradually 
came to be drawn, like the other varieties of the jury, from the 
country at large. 

In spite of the statute of 1351-1352 the crown still retained 
means of influencing the petty jury which it only gradually re- 
linquished.^ The jury was selected by its officers ; and we shall 
see that for a long time the prisoner was not allowed to produce 
.^witnesses." Even when he was allowed to produce them it was 
not till the beginning of the eighteenth century that they could 
be swttfn ; * and for a still longer period the accused was not 

1 L.Q.R. xxvii 357. 

Ibid 356-357 — “ Thes^ combination juries numbered from twenty-four to 
eighty-four jurors, and the number became embarrassingly large and unwieldy; " a 
tendency therefore grows up ** to select some special jurors for the case to be added 
to the original presentment jury ; ” “ the number twelve was fixed upon, probably 
{lecause that was the number of the presentment jury from the hundred. Therefore 
just as the presentment jury represented the voice of the hundred in making the 
accusation, so the jury * of the country,^ with the sSme number, represented the 
whole county in deciding whether the accused was guilty or not.” The process by 
which twelve came to be the usual number of the jury was very gradual; thus 
Bracton, f. 255 b, says that« though for the assize of mprt d’ancestor there must be 
twelve at least, for the assize of novel disseisin there must be seven at least ; and 
the grand jury, the grand assize, the attaint jury, and the inquest of office were not 
twelve in number. * 

*Y.B. 14. 15 Ed. III. (R.S.) 260. 

* L.Q.R. xxvii 350 citing a case of 15 Edward^. ; the Eyre of Kent (S.S.) i 153 ; cp. 
Select Pleas of the Crown (S.S.) no. 130 ; L.Q.R. xxx 106 ; there was a curious case 
in the Eyre of Kent (S.S.) i 1x2 in wHich a man, acquitted of homicide at a sessions 
of Gaol Delivery, was indicted at the Eyre on t\|e same facts ; five of the acquitting 
jury were on the indicting jury, and they were comriitted to prison as attainted, and 
ordered not to serve on pother jury during the Eyre. 

‘25 Edward III. St. 5 c. 3 ; the rule seems also to have been extended to 
treason by the seventeenth century, Co. Litt. 157 b. 

•See generally L.Q.R. xxx 105 seqq. 

^ Below 336, ® Ibid. 
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allowed the help of counsel.^ We shall see that the working of 
the , modes by which the jury were controlled in criminal cases 
favoured the crown. There was probably no remedy for a 
wrongful copviction;^ but for an acquittal the jury were, till 
1670, liable to be fined and imprisoned.® We have seen that 
the remedy of a new trial was only applied to the verdicts of 
juries in criminal trials very partially and gradually.^ 

But the petty jury was a form of the jurata ; and we shall 
see that to a trial by a jurata the accused must consent.® His 
strict right was to be tried by one of the older methods of proof 
— by compurgation or ordeal. But, as those older modes of 
proof had become obsolete, if he did not consent to be tried by 
a jury he could not be convicted ; and if he was not convicted 
his property would not be forfeited. Considering the various 
advantages which this mode of trial gave the crown, considering 
that if the accused could avoid a conviction he might save his 
property for his family, it is not surprising tSiat prisoners often 
refused to consent to be tried by a petty jury. What was to be 
done with such persons? The obvious answer is, impanel a 
jury and try them whether they consent or not. It has taken 
more than five hundred years to arrive at this obvious answer. 

It is true that Bracton thought that this might be done.® It 
is true that at least two precedents can be produced where this 
was done.^ But Maitland points out that these two precedents 
stand alone.® In spite of Bracton's authority, such a change in 
the old law, on a matter that touched life and limb, could not 
be endured. The end of the thirteenth century was not^ time, 
like the middle of the twelfth century, when far-reaching legal 
changes could be made by the authority of the crown alone. 
Public opinion could now force a hearing ; and public opinion, 
as we may see from one or two of the clauses of Magna Carta,® 
was apt to be retrogressive in its ideas. The author of th^ 
“ Mirror of Justices ” ,was in some ways a fair representative of 
the average conservative opinion of the day. He considered it 
“ an abuse that men were driven by the judges to put them- 

r 

^ The rule is stated Y.B. 30, 31 Ed. 1 . (R.S.) 529-530; for the gradual modifica- 
tion of this rule see Stephen, M.C.L. i 424-425 ; the rule itself was not got rid of till 
1836, 6, 7 William IV. c. 114 ; cf. Thayer, Evidence 161 n. 

* Below 340. * * Below 343-344. 

♦Above 216-217. * Below 330. 

* if. 142 b, 143 b ; at f. 133 b it is suggested that he should be treated as 

convicted. f 

7 Hale, P.C. ii 322. » 

^ P. and M. ii 648 ; Gloucester Pleas xxxix — see casw 111, i6z, 213, 3x6, 330, 
414, 435 ; the prisoner is either kept in prison, abjures the country, is bound over to 
keep the peace, or the case is adjourned as the writ of 12x9 directs. 

' ''Above 58-60: see Thayer, Evidence 56, 57. 
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selves on their country, when they had offered to defend them- 
selves by their bodies.^ 

The result was, not that the older methods of proof were re- 
stored, but that on an indictment for felony consent to be tried 
by a jury was compelled by the peine forte et dure.* In 1275 ^ 
statutory force was given to this expedient. It was enacted that 
notorious felons (not those merely lightly suspected) who declined 
to put themselves upon their country when indicted at the king*s 
suit should have “strong and hard imprisonment.*’ Britton* 
among other details, adds that they are to be put in irons. But 
at the beginning of the thirteenth century nothing is said as to 
pressing to death ; and, as Stephen says, the rule as to eating 
and drinking on alternate days shows that this is an innovation.^ 
In fact, the “peine was made more “ forte ” and more “ dure” 
as the obstinacy of accused persons increased.® In 1406 we 
have the judgment in substantially the modern form.’' This 
senseless barbarity^was part of the law of England till 1772. In 
that year it was enacted that standing mute in cases of felony 
should be equivalent to a conviction.® In 1827 it was enacted 
that if the prisoner stands mute in cases of treason, felony, or 
misdemeanour, a plea of not guilty shall be entered and that tliC 
trial shall proceed as if the prisoner had pleaded.^ 


B. The juries used in civil cases. 

(i) The Assizes. 

^ * 

(^I'^The Grand Assize. 

The Grand Assize was a special variety of jury introduced 
by legislative enactment to determine the question which of the 
two parties to a writ of right had the better right — majus jus — 
to lands held by free tenure. It was probably enacted by a 
Council held at Windsor — probably Round thinks in 1179; and, 

f • 

W. i §§ 19, 126, 127. 

^ In the case of treasons and misdemeanours refusal to plead or standing mute 
was equivalent to a conviction, Stephen, H.C.L. i 298.^ 

*3 Edward I. c. 12; Reeves, H.E.L. ii 48-50, 426; he thinks (quoting Fleta 
I. 34, 33) that it reinacted an old penalty against those who declined to adopt any 
method of proof. * 

< I. 26, 27 ; Fleta I. 34, 33 says nothing of irons. 

^ H.C.L. i 300, and see also the words of th*! writ of 12x9 ; those suspected were 
to be imprisoned but ** ita quod non incunent periculum vitae et membrorum ; ” this 
would seem to show that the view of Hale (P.C. ii 322) and Coke (Second Instit. 
179) that the peine forte et dure existed at comj|ion law is erroneous. 

‘ See L.( 2 .R. xxx 104. | 

^Thayer, Evidence^ 75, quoting Y.B. 8 Hy. IV. Mich. pi. 2 ; if the prUoner 
declined to plead a jury was sworn to see if he waf mute of malice or by the visita- 
tion of Qod, Stephen H.C.L. i 298. 

• xa George III. c. ao. * 7i 8 George IV. c. 28. 
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if this date is correct, “ it synchronizes,” as he says, “ in a very 
interesting manner with the advent of Glanvil to power,” ^ 
Glanvil himself describes it as a ‘‘ regale beneficium,” ^ by means 
of which a ipan may defend the right to his free tenement with- 
out the risk of the doubtful issue of the battle. The tenant 
could choose either the battle or the Grand Assize ; ^ and if the 
plaintiff objected to his choice of the Grand Assize he must support 
his objection with valid reasons.** The case being one which 
can be tried by the Grand Assize, the plaintiff must take the next 
step by obtaining another writ, “ that by four knights from the 
county and from the neighbourhood there be elected twelve legal 
knights from the same neighbourhood to say upon oath which of 
the two parties to the action has the better right in the land 
which is the subject of the action.” ^ If some or all of the six- 
teen persons differed or were ignorant of the facts more must be 
summoned till there were at least twelve who would agree upon 
their verdict.** Their verdict closed the question between the 
plaintiff and the tenant once for all.*^ 

We can see from Glanvil’s account that this was a new pro- 
cedure. The tenant could, if he pleased, defend himself ^by the 
battle ; ^ and many incidental questions, e.g. questions as to 
summons,^ or whether it was a case for the Grand Assize,*® could 
be decided by battle or compurgation in the accustomed manner. 
At the same time we can see that the idea that the “ visinetum ” 
should decide these questions was growing ; for this method of 
decision is sometimes placed by the side of the pld method^^^ 


^E.H.R. XXX 268-269. ^ 

3 ii 7 ; on the question whether the epithet Magna applied to assisa is, or is not 
an interpolation, see Reeves i 187 n, 2. •* 

^Glanvil ii 3 and 6. '^Ibid. 

Ut per quatuor legales milites de comitatu, et de visineto eligantur duodecim 
milites legates de eodem visineto, qui super sacramentum suum dicant uter litigantium 
majus jus habeat in terra petita,*’ ibid il xo ; but the procedure seems to have variec^ 
in a case reported in the Eyre of Kent (S,S.) ii 83 the four knights were chosen by 
the assent of the parties, and«then they enpse sixteen of themselves and others ; then 
the parties and their attornies chose twelve ; and this seems to have been in substance 
the procedure in 1406, Y.B. 7 Hy. IV. Trin, pi. 28; knights girt with swords 
were always the recognitors of the Grand Assize ; and in Y.B. 20 Ed. III. 
(R.S.) ii 374-376 persons wlfo acted without disclosing the fact that they were not 
knignts were imprisoned ; see Thayer, Evidence 45-46. 

* Glanvil ii 17 ; ii 21, it is ^id, '*Si vero reperiantur nulli milites de visineto nec 
in comitatu ipso qui rei veritatem inde sciant, quid juris erit ** ? The law is left 
doubtful ; it was suggested Y.B. aoaEd. III. (R.S.) ii 374 that the sheriff of the next 
county should summon four knights. 

7 Ibid ii 18, *' Lites enim per magnum assisam domini regis legitime decisae, 
nulla occasione rite resuscitantur 

* Ibid ii 5. 

* Ibid i 9, ** Si summonitioiies omnes negaverit pro qualibet jurabit duodecima 

manu.” • ^ 

Ibidii6. 

E.g. ii. 3, on the question whether a champion after wager of battle hks died 
a natural death, pending the suit ; ii 6, on a question of consanguinity. 


iny>osterum.’ 
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The Grand Assize fell into disuse with the growth of more modern 
and convenient remedies for settling the question of the owner- 
ship of real property. But it lived on till the abolition of real 
actions in 1833.^ The latest case was that of Davies y. Lowndes 
tried in 1835 and again in 1838.*^ 

(Jf) The Possessory Assizes. 

We have seen that the possessory assizes were three in 
number — the assize of novel disseisin introduced probably in 
1166, the assize of mort d*ancestor introduced by the Assize of 
Northampton in 1176, and the assize of darrein presentment 
introduced at some uncertain date in Henry II.*s reign.® In the 
cases to which these assizes applied the parties had no choice. 
They were obliged to proceed by this method of trial “ beneficio 
constitutionis regni.”** The proceedings began with a writ to 
the sheriff to summon twelve free and lawful men of the neigh- 
bourhood to answer the questions as to seisin raised by the 
assize.® Thh3 procedlire lasted till the abolition of real actions 
in 1833.’^ 

(c) The Assize Uti urn. 

The Assize Utrum was introduced originally to determine the 
question whether land was held in frankalmoin, i.e. by a spiritual 
tenure, or by some lay tenure.^ This was an important question 
in the twelfth century because upon it depended whether the 
spiritual or lay court had jurisdiction. An assize to decide this 
question i^ contemplated by the Constitutions of Clarendon^ — 
perhaps it was introduced by them.^ But the issue whether a 
given piejjjij of land was held in frankalmoin by the church of A, 
or was the lay fee of B, was not a simple question to answer; and 
so it soon happened that this assize was treated as a jurata,'*^ 
which could decide not merely the actual points put in issue by 
the assize, but also any side issues which the case involved. It 

t 

^3i 4 William IV. c. 27 § 36. * 

* I Bing. N.C. 597; 5 Bing. N.C. i6i. 

“Above 47, 275-276; P. and M. i 124-127; vol. iii c. i § i. 

Glanvil xiii i. 

Ab initio elegendi sunt 'tuodecim liberi et legales homines de visineto secun- 
dum formam in brevi expressam,** ibid xiii 6. 

" It may, however, be noted that, as the assize of mort d’ancestor did not lie of 
lands devisable, it followed from 32 Henry VIII. c. i and 12 Charles II. c. 24 that, 
after those Acts had made all lands devisable, no s^ch assize could be brought, Bl. 
Comm, iii 186-187. 

’ P. and M. i 123-124 ; for these tenures see vol. iii c. i § 3 ; other assizes utrum 
are mentioned by Glanvil xiii 2, but these do not develop. ^ 

® § ix— •** Si calumnia emerserit inter clcricum* et laicum, vel inter laicum et 
clericum, de ullo tenemento quod clericus eleemosinart velit attrahere, laicus vero 
ad laicum feudum, recognitibne duodecim Icgalium hojpinum, per capitalis justitice 
regis considerationem terminabitur, utrum tenementum sit pertinens ad eleemosimam 
sive ad laicum feudum, coram ipso justitio regis.” 

• Below 330-331. 
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came therefore to be known as the jurata de utrum, which 
was later corrupted into the phrase juris utrum ; ^ and, till 
1571, it was used chiefly by parsons to recover land which be* 
longed tcj. their churches.* The history of the development qf 
this assize brings us to what has come to be the most usual form 
of jury used in civil cases — the jurata. 

(ii) The Jurata, 

The term jurata and assisa are often used convertibly by the 
earlier writers, such as Glanvil, to mean a body of persons sum- 
moned by public authority to answer some disputed question of 
fact* But the two terms had a distinct meaning as we may see 
by the expression, used both by Bracton and Fleta, “ assisa ver- 
titur in juratam.” The broad difference was this ; the assisa was 
a body of jurors summoned to answer certain specific questions, 
in accordance with a positive law which enacted that such ques- 
tions should be answered in this particular way. Their sole 
power was to answer these particular questions. Incidental 
questions might be answered in* Glanvils day by battle or other 
ordinary method of proofs But as time went on the ordinary 
method of proof came to be the jury. The parties would usually 
agree to submit these preliminary or incidental questions to a 
jury. The new body of persons so summoned in accordance 
with the agreement of the parties to decide these questions is 
the jurata into which the assize is converted;^ and, this jurata 
usually decided the case.® Booth ^ says “ the assize is said to be 
turned into a jury when they are to enquire of matters put in^ssue 
out of the point of the assize, i.e. out of the point of seisin and 
disseisin, which points must first be determined before the assize 
can be taken as to the seisin and disseisin, as if the tenant plead 
in abatement to the writ, as villeinage, etc., or other matters 

^ Y.B. 20 Ed. III. (R.S.) ii, xxiii-xxviii. • 

^ Bl. Comm, iii ; Blackstone points out that, ** since the restraining 

statute of 13 Elizabeth c. 10 whereby th% alienation of the predecessor ... is declared 
to be absolutely void, the remedy is of very little use, unless the parson himself has 
been deforced for more than twenty years ; for the successor, at any competent time 
after his accession to thetbenefice, may enter, or briAg an ejectment.*’ 

3 Y.B. 12, 13 Ed. 111 . (R.S.) xli ; Co. Litt. 154 b, 

* Glanvil xiii zi. 

‘Y.B. 12, 13 Ed. Tlf. (R.S.) xlviii, **the actual result is not to change the 
functions of the twelve men simimoned in the first instance, but to substitute other 
twelve for them ; ” but as early as Edward ll.’s reign the same twelve acted as a 
jurata, the L yre of Kent (S.S.) iii 38; and the same thing seems to have happened 
in a case reported in Y.B. 3, 4 Ed. II. (S.S.) 50, 51 ; in Y.B. ii, 12 Ed. III. (R.S.) 608 
there is a case in which the sanib inquest acted as a jury as to one defendant and an 
assize as to the others. f 

When a man plead^ and the assize is changedeinto an inquest, it is not the 
practice to return and plead to the point of the assize,” Bereford, C.J., Y.B. 
3. 4 Ed. II. (S.S.J 127. 

7 Booth, Real Actions (Ed. 1701) 213, 214; see Reeves, H.E.L. i 354, 355 v,; : ; 
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triable by a jury, and issue is taken ; or matters in bar, as a 
release, agreement, etc.** There were also other differences as 
to the method of summons. The assize as we have seen was 
^mmoned in the writ by which the action was begun. ^ The jury 
was summoned by writ of Venire facias, when the parties were 
at issue on some specific fact raised by the pleadings.^ 

We have seen that even in Glanvirs time incidental questions 
might be referred to a jurata, the visinetum, or the patria. But 
in his book they stand side by side with the older methods of 
proof. The new forms of action invented in the thirteenth 
century gave to the newer method of trial a great extension.^ 
It was the necessary mode of trial in all actions of trespass, and 
the various offshoots of that action, which were destined in time 
to take the place of so many of the older forms. In 1 304 proof by 
battle was refused in an action of trespass ; ® and Britton, for this 
reason, recommended the procedure by way of action for trespass, 
rather than the procedure by way of appeal.^ It was the mode 
in which the questions raised by writs of entry were answered.^ 
It soon became common form for the one party, when he had 
stated on the pleadings a fact denied by the other, to “ put him- 
self upon the country ; ** and for the other “ to do the like.** 
Fortescue® in the fifteenth century can, with substantial truth, 
state perfectly generally that, “ as oft as suitors in the courts of 
the king of England, are come to the issue of their plea upon 
the matter*of the fact, forthwith the justices by virtue of the king’s 
writ^do write unto the sheriff of the county, wherein the deed 
is suppos^ to be done, that he do cause to come before the same 
justices at a certain day by them limited, xii. good and lawful 
men, neighbours to the place where the fact is supposed to be 
done ... to the end that by their oaths it may certainly be 
known, whether the deed were done as the one party affirmeth, 
or glse as the other party denieth.** 

Such then were the different varieties of j^ry which were used 
for judicial purposes during the Middle Ages. I must now 


^Y.B. 12, 13 Ed. III. (Rfe.) liv, “an action in whkli the facts were to be 
ascertained through a body of men summoned by virtue of an original writ, to pro- 
nounce upon issues mentioned in that writ, was regarded as belonging to a class 
different from actions in which the issue of fact to bd evolved out of the pleadings 
was unknown at the time of commencement, and hn^ to be determined by a body of 
jurors to be brought together at some future time by virtue of a judicial writ of 
Venire facias.*’ 

* P. and M. i 128, 129 ; ii 617 ; Thayer, Evidence 66, 67. 

»Y.B. 32, 33Ed. I. (R.S.)3 i8, 320. ^ 

* I. 123 ; similarly in the sixteenth century assumpat took the place of debt and 

trover of detinue to evade (ftmpurgation. • 

^ P. and M. ii 617 ; vol. Hi c. x § i. 

® Dc Laudibus c. 25 ; the same fact is recognized by the statute 15 Henry VI. 
c. 5 cited Thayer, Evidence 67, 68. 



882 COMMON LAW JURISDICTION 

describe the process by which these juries became juries of the sort 
known to our modern law. They acquired their modern charac- 
teristics as they gradually lost their character of witnesses, and be- 
came mer^^ly the judges of the facts in issue ; and they owed their 
efficiency as judges of the facts to the methods by which at 
different periods in our legal history they were controlled. These 
two topics will form the subject of the two following sections. 

(3) The development of the judicial functions of the jury. 

The development of the judicial functions of the jury was 
gradual. The best proof of this fact is the tenacity with which 
the law clung to the idea that they must come from the immedi- 
ate neighbourhood of the place in which the facts in issue 
occurred. We have seen that at the Eyre the jurors were drawn 
from the different hundreds ; ^ and Fortescue tells us that four at 
least of the jury must come from the hundred wherein the fact is 
alleged.- In civil cases six were require?! in 15^3-1544;® but 
in 1584-1 585 the number was reduced to two in personal actions.*^ 
Though Coke said that in such cases a jury should come from 
the town, parish, or hamlet ‘‘within which the matter of fact 
issuable is alleged,** ^ it is clear that the rule as to the presence 
of hundredors was then coming to be overlaid with many fine 
distinction-s.** In 1705 ^ it was enacted that it was sufficient if 
the jury came from the body of the county. It was not, however, 
till 1826 that the necessity to have hundredors on 'the jury in 
criminal cases was formally abolished.® , ^ 

Long before this date, however, the jury had cease^yio be wit- 
nesses and had become judges of the facts. This result had 
been brought about mainly by two sete of causes — firstly by the 
evolution of the manner in which the jury were accustomed to 
inform themselves of the facts in issue, and secondly by growth 
of the law as to the persons whom the parties were able to object 
to as jurors. • , 

^ Above 268-269. ^De Laudibus c. 25. 

* 35 Henry VIII. c. 6 § i. *2y Elizabeth c. 6 § 5. 

®Co. Litt. 125. * ®Ibftli57. 

^ 4 Anne c. i6 § 6 ; extended by 24 George II. c. 18 to actions on penal statutes, 
Bl. Comm, iii 359. ^ 

George IV. c. 50 § Z3'; when Blackstone wrote there must be ** a competent 
number of hundredors,” Comni. iv 346 ; but it is said in Hargreave's and Butler's 
notes to Co. Litt. 125 a, that the rule had long been deviated from in practice, Lord 
Hale taking notice that, even during his time, he never knew an instance of a 
challenge for want of hundredors in treason or felony, and the sheriffs, as we are 
well informed, now always summoning juries from the county at large.” For the 
rule that if a sufficient nunroer of jurors did not appear the number could be filled 
up by a panel of tales de sircumstantibus,” or even bjf a jury composed entirely of 
such persons, provided that one of the jurors summoned had appeared, see Alfrid 
Denbawd’s case (1613) 10 Co. Rep. zoa b; in such cases the parties were said to 
** pray ” and the judges to award a tales.” 
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(i) How the jury might inform themselves was not in the 
thirteenth century defined. The answer to that question com- 
prises, indeed, a large part of the law of evidence, the main rules 
qf which are far more recent.^ Bracton ^ and Britton ® consider 
that the jury should take the best means they can to get at the 
truth, and talk it over among themselves. If they were still 
ignorant they might be afforced by those who knew better. 
Juries were summoned from persons likely to know. Thus we 
have a jury of Florentine merchants living in London summoned 
to decide as to an act alleged to have taken place at Florence ; 
and a jury of cooks as to the quality of food sold.® Such juries 
are perhaps the ancestors both of the modern special jury and the 
modern expert witness. They partake of the character of both. 
That juries could still decide of their own knowledge in the 
seventeenth century was stated in a proclamation for jurors, 
drawn by Bacon and issued in 1607 I ^ 1670 it was made use 

ofby Vaugha«, C.J., kiBuskelfs Case'^ to prove that jurors could 
not be fined for finding a verdict contrary to the direction of the 
court; and Hale,® writing a little later could say: “It may so 
fall out, that the jury upon their own knowledge may know a 
thing to be false that a witness swore to be true ; or may know 
a witness to be incompetent or incredible, though nothing be 
objected against him ; and may give their verdict accordingly.** 
How a jury came by its knowledge was not originally a matter 
with which the law concerned itself. Just as the law neglected 
to define the limits and rationale of judicial notice,® so it neglected 
to e>?aming the methods employed and the material used to form 
a verdict 

At the same time it»was perfectly clear that verdicts were 
not as a rule founded on first hand knowledge. “ Even in the 

^ Stephen, Digest of the Law of Evidence 197. '** ff. 185 b, 325, 

^ II. 87 ; the fact that the jury could always demand a view of the premises in 
an assize illustrates the fact that they were expected to inform themselves. 

* Bracton f. 185 b. * 

“Cases cited by Thayer, Evidence 94; as to the jury de medietate lingure, see 
27 Edward III. St. 2 c. 8 ; 28 Edward 111 . c. 13. 

“‘‘The law of this ourreaHn . . . neither tics them tl:e evidence and proofs 
produced, neither disableth any witness (except in case of perjury) to be used ; 
but leaveth both supply of testimony and the discerning and credit of testimony, 
wholly to the juries' consciences and understanding, yea tb their private knowledge,” 
Spedding, Letters and Life of Bacon iii 390 ^ 

’ Vaughan's Rep. 147-149. 

“ Common Law 348 ; so too in 1681 in the proceedings against the Earl of Shaftes- 
bury, 8 S.T. at p. 803, Pemberton, C.J., said to the jury, “ Look ye, gentlemen, 
you are to go according to the evidence of the witnlsses ; you are to consider of the 
case according to the things alleged and proved, unli^s you know anything your- 
selves : But if any of you ktow anything of your own l^owledge that you ought to 
take into consideration, no doubt of it.” 

® Thayer says, Evidence 279, that it was not till 1824, when Starkie wrote on 
the law of Evidence, that any special mention of this subject occurs. 
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early years of the thirteenth century they were not, and were 
hardly supposed to be, eye-witnesses.”^ Hence we get at 
different periods various methods of informing the jury, (a) In 
cases whe^e there was a dispute as to the genuineness of a dee(j 
the jury and the witnesses to the deed were summoned together. 
We can see a confusion between the old trial by witnesses and 
the modern jury when the parties put themselves upon the 
witnesses and a jury.^ The growing difference between the jury 
and the ordinary witness caused the cessation of this practice in 
the course of the sixteenth century.® Coke^ tells us that if a 
witness named in the deed be returned of the jury it is a good 
cause of challenge, {d) The practice of delivering deeds, charters ® 
or fines® to the jury is of old standing. “These things, par 
excellence^ used to be known as ‘ evidence.* '* ‘ It was settled in 
1 361 that they must be produced in open court and not delivered 
privately to the jury.® {c) Counsel took upon themselves re- 
sponsibility for the truth of the statements whicl> they made,® 
and stated facts in evidence to the jury.^® {d) During the whole 
of the mediaeval period much evidence was allowed to be pleaded. 
It was then on the record, and the jury was more likely to 
notice it than if it had merely been stated by the judge or by 
counsel. 

It is not till the sixteenth century that the practice of relying 
upon the sworn testimony of witnesses became general. One 
reason for this was the fact that such evidence wa» usually of 
the most untrustworthy description. As Mr. Bolland has said,^® 
“ the origination and prosecution of suits that were l;^ed Ipon 
purely invented facts and supported by evidence that was wholly 
deliberate perjury seems to have ranked almost as a recognized 
profession.** The result was that the courts, in order to cope 
with this evil, so enlarged the definition of the offences of main- 
tenance and conspiracy that it was very dangerous to ccjme 

1 P. and M. ii 626. * • 

^Fortescue, De Laudibus, c. 32; Thayer, Evidence 97-100, 102, 104; for 
cases in which this occurred see Y.BB. ii, 12 Ed. III. (R.S.) 338 ; 14. 15 Ed. III. 
190. • • 

® Thayer, Evidence 102. * Co. Litt. 157. 

» Y.B. 6 Ed. II. (S.S.) 235. • Ibid 199. ^ Thayer, Evidence 104. 

^Ibid no, citing Staftordshire Coll. (Salt. Soc.) xiii 6-7; the rule was also 
clearly laid down in 1409 in Y.R ii Hy. IV. Mich. pi. 41, there cited. 

» Vol. iii c. 6 § 2. 1® Y.B. 6 Ed. II. (S.S.) 198. 

** We say nowadays that facts are to be pleaded, and not the evidence of facts. 
That was early said, but it was very far indeed from being rigidly enforced. Often 
we find the courts allowing onc#to set forth his case fully * for fear of the laymen * 
i.e. in order that the jury mi|^'ht not pass upon questions of law, and might not go 
wrong through any misapp^hension of the facts,” Thftyer, Evidence Z15 ; for the 
demurrer to evidence — an expedient for withdrawing the case from the jury — see ibid 
234-239 ; vol. iii c. 6 § 2. 

w The Eyre of Kent (S.S.) i xxxiii. 
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forward as a witness. Such a witness exposed himself not only 
to the risk of physical violence from the other side, but also to 
proceedings for these offences. Thus in 1450 Fortescue, C.J., 
ij reported as saying,^ “ If a man be at the bar and say to the 
court that he is for the defendant or plaintiff, that he knows the 
truth of the issue, and prays that he may be examined by the 
court to tell the truth to the jury, and the court asks him to tell 
it, and at the request of the court he says what he can in the 
matter, it is justifiable maintenance. But if he had come to the 
bar out of his own head, and spoken for one or the other, it is 
maintenance and he will be punished for it. And if the jurors 
come to a man where he lives, in the country, to have knowledge 
of the truth of the matter, and he informs them, it is justifiable ; 
but if he comes to the jurors, or labours to inform them of the 
truth it is maintenance, and he will be punished for it; so 
Fortescue said, and it was admitted by the court” This shows, 
both that the^jurors vrere expected to make their own inquiries, 
and that the law discouraged the volunteer witness. 

It is clear, however, that, in the sixteenth century, when Sir 
Thomas Smith wrote, witnesses held a far more important place 
than they held in the time of Fortescue.'^ In fact during the 
Tudor period the tide had turned in favour of the witness. He 
was a person to be encouraged rather than intimidated — at any 
rate when he was a witness for the crown. This is illustrated by 
the statute*of 1 562-1563 which provided that witnesses could be 
compelled to attend,® by the reluctance of the court of Star 
Chafflber tg punish such witnesses for perjury,^ and by the limi- 
tations placed by that court upon proceedings against them for 
conspiracy.® When onccb witnesses for the crown had been en- 
couraged to come forward in this way, it is easy to see how the 
practice of calling them in all classes of cases became general. 
Coke admits that juries are most commonly led by the deposi- 
tions of witnesses.® But we may perhaps see, at once a survival 

^ Y.B. 28 Hy. VI. Pasch. pi. i, cited Thayer, Evidence 128, 129. 

Republic 147, 148, Witnesses be sworn and heard before them, not after the 
fashion^ot the civil law, but so fhat not only the twelve, bi«t the judges, the parties, 
and so many as be present may hear what each witness doth say. The adverse 
party or his advocates . . . interrogateth sometimes the witnesses and driveth them 
out of countenance.’* 

’ 5 Elizabeth c. g § 12. 0 

^Hudson, Treatise on the Star Chamber 77, 81 says, ** A long debated question 
hath been whether perjury committed by any witnesses upon indictments for the 
king shall be examined and punished in the Star Chamber. And the reason yielded 
hath been for that it will deter the king*s witnessed to yield their testimonies in all 
cases ; *’ he notes that it had been at last decided that %hey could be so punished ; 
kut not perjury commitUd^againsi the life of a man Jjgr felony or murder , when 
the prisoner has been convicted ; '*and one reason is lest it should deter men from 
giving evidence for the king.'* 

* Floyd V. Barker (1608) za Co. Rep. 23. * Third Instit. 163. 
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of the old theories, and a reminiscence of the way in which they 
had become modified, in the rule, disputed by Coke,^ that no 
witnesses could be called for the prisoner in cases of treason or 
felony ; and in the rule, which lasted to the end of the seventeenth 
century,*^ that the witnesses for the prisoner in such cases coul^ 
not be sworn. Vaughan, C.J., too, could say in 1670 that “ the 
evidence in court is not binding evidence to a jury.” ^ But these 
were survivals. By the middle of the seventeenth century the 
witnesses and the jury were regarded as so distinct that “ it was 
said by the court that if either of the parties to a trial desire 
that a juror may give evidence of something of his own know- 
ledge to the rest of the jurors, that the court will examine him 
openly in court upon his oath, and he ought not to be examined 
in private by his companions.”^ In 1816 it seems to have been 
assumed that if a judge had directed a jury to find a verdict of 
their own knowledge a new trial might have been granted.® 

(ii) The process of divesting the jury^of their, character as 
witnesses was assisted by the growth of the law as to the persons 
to whom the parties might object as jurors. 

We have seen that the prisoner might object to the presence 
of the “indictors” on the petty jury.^* The fact also that a jury- 
man was a villein was a cause of challenge. Both Fortescue ^ 
and Coke** give numerous cases in which persons could challenge 
jurymen. It is clear that the challenges “propter defectum,” 
i.e. for some defect in capacity, as villein tenure,* “propter 
affectum,” i.e. for partiality ; “propter delictum,” i.e. on account 
of conviction for certain offences ; or on account of the relation- 
ship of the sheriff who returned the jury or of some of the jurors 
themselves to one of the parties to the action ^ — are all based 
upon the judicial character of the jury. In fact in the fourteenth 

^ Third Instit. 79. The practice of allowing the accused to call witnesses sprang 
up at the beginning of the seventeenth century, Thayer, Evidence 160, n. 

^ Treason, 7 William III. c. 3 § x ; Felony, i Anne St. 2 c. 9 § 3. 

3 BushelFs Case, Vaughan’s Rep. *at p. 152. 

^Bennet v. Hundred of Hartford (1650) Style 233; so Salk. 405 (1702) ’*If a 
jury five a verdict of their own knowledge they ought to tell the court so that they 
may be sworn as witnesses . . . the fair way is t? tell the court before they are 
sworn that they have evidence to give ; ” cp. Duncomb, Trials per pais c. 12, cited 
Halsbury, Laws of England xviii 256 n. (f). 

^ R. V. Sutton, 4 M. and S. 532. 

® Above 324-325. ^ De Laudibus c. 27. 

B Co. Litt. 156-15S ; cp. Bl.^Comm. iii 35^364 ; to avoid inconveniences caused 
by challenges cases were removed into the King’s Court as it could summon juries 
from any part of the county, Reeves, H.E.L. i 34S n. a ; it was recognized in 1339 
that an assize or a jury might, il>'a peer were a party to the action, be challenged if 
no knights were on it, Y.B.^ca, 13 Ed. III. (R.S.) 290— a rule due perhaps to a con- 
fusion between judicium parjum and trial by jury, above(,59, 60, 317 ; in 1343 the rule 
is laid down that in a criminal case the prisoner cannot challenge more than two 
juries without cause, Y.B. 17 Ed. III. (R.S.) 280. 

* See Vernon v. Manners (1573) Dyer 319 a. 
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century witnesses were distinguished from the jury on these 
lines. A witness might be under age ; and a witness could not 
be challenged.^ The manner in which these challenges were 
tried was by the sworn evidence of the persons ^ challenged. 

* “This,” as Thayer says, “ may well have been a provocation to 
the same thing in the regular jury trial.” In other cases f:he 
law has been developed by giving a wider extension to rules 
made in the first instance merely to assist the procedure of the 
court.® 

(4) Methods of controlling the jury. 

When the character of the jury as witnesses was more 
prominent than their character as judges of the facts, they were 
obviously guilty of something like perjury if they gave a false 
verdict. It was to punish jurors who had thus perjured them- 
selves that the writ of attaint was invented. Naturally, both the 
character of the re^pedy and the conditions under which it lay 
were modified with modifications in position and functions of the 
jury ; and, when the jurors lost their character as witnesses, it 
gradually became obsolete, and other methods arose of controlling 
the jury. The history of these developments must now be 
traced. 

It is not certain exactly when or how the writ of attaint 
arose. But it is probable that it arose from the royal legislation 
which established the possessory assizes. Glanvil tells us that 
the verdict of the Grand Assize was as final as the verdict of the 
baUle;^ but tirat a special punishment had been devised for the 
membei?of such an assize who had sworn falsely. They were 
to lose their chattels, to be imprisoned for a year at least, and 
to be accounted infamous.® Glanvil does not mention the writ 
of attaint ; but it appears in 1202, shortly after he wrote and, 
when it first appears, it is confined to the possessory assizes.^ The 

s&ccessful bringing of this writ entailed not only the punishment 

• • 

^ Thayer, Evidence 100, loi. 

^ Ibid 123, 124 ; for a case of 1346 illustrating the way in which challenges 
were tried see Y.B. 20 Ed. 1 ( 1 . (R.S.) i 486-490. « 

^Thus the perjury of a juror was the only perjury known to the law till a 
statute of Elizabeth extended it to witnesses, Stephen, H.C.L. i 307; so the only 
form of forgery known till i Henry V. c. 3 was ** the Reliance on a false document 
in a court of law,*’ P. and M. ii 539. 

* ** Ea enim quse in curia domini Regis per duellum seihel fuerint terminata 
negotia perpetuam habent firmitatem,” Glanvil ii 3. 

Poena auttm in hac assisa temere jurantium ordinaria est et ipsi regali 
institution! eleganter inserta. Si enim ipsi juilitores perjurasse in Curia fuerint 
legitime convict!, vel in jure confess!, omnibus catayis, et rebus mobilibus spolia- 
buntur . . . salvis eis tepementis solis liberis, prae^ea in carcerem detrudentur 
et ibi per annum ad minus in prisons detinebuntur, insuper de cetero legem terrse 
amittentes perpetuam infamise notam inde merito incurrent,” ibid 19. 

• Select civil Pleas (S.S.) no. 2x6. Below 338. 

: VOL. 1.-52 



888 COMMON LAW JURISDICTION 

of the jurors but also the reversal of their verdict^ This differ- 
ence between the effect of the remedies for a false verdict in 
the Grand Assize and in the petty assizes looks as if it sprang 
from direct legislation. It might well seem to Henry 11. that 
it would be 'inexpedient to disturb the long-established rule that * 
a decision upon a writ of right was final ; but this consideration 
would hardly apply to verdicts in the new possessory assizes into 
which no question of the title to the property entered. 

This remedy of attaint is discussed at some length by Bracton. 
In his days the law relating to it was not quite the same as it 
afterwards became under the combined influence of legislation 
and judicial decision. In the first place, it was only available 
in the case of a false finding in one of the possessory assizes. 
As we have seen, this limitation was probably due to the express 
provisions of the ordinance by which the writ was granted ; but 
Bracton rationalizes this rule by explaining that trials both by 
the Grand Assize and the jurata really depended on , the consent 
of the parties, whereas trials by the possessory assizes did not 
depend on such consent ; and that it was the fault of the parties 
if they had consented to a perjured jury.^ Obviously this ex- 
planation is specious rather than sound. A punishment was 
provided for jurors in the Grand Assize who had perjured them- 
selves;^ and the parties had as much and as little chance of 
foreseeing the perjury of an assize as they had of foreseeing the 
perjury of a jurata. In the second place, Bracton h^d learnt 
something of the nature of perjury from his study of the canon 
and civil law ; and, as we have seen, he is sometimes inclined 
to treat the jurors as if they were witnesses. This leaSs him to 
draw all sorts of distinctions between, various kinds of false 
verdicts. He distinguishes a false from a fatuous or mistaken 
verdict.*^ He would mitigate the punishment for a false verdict 
according to the circumstances of the case. Those newly added 
to the assize, or those who before conviction have amended 


^ £t considerandum erit quod praedted xii juratores male juraverint, et quod 
querens recuperet seisina^ suam, et ille tenens in (misericordia, et juratores si 
praesentes fuerint custodiantur, et si absentee capiantur,'* Bracton, f. 292. 

^ ** Kt in magna assisa ideo non jacet convictio, quia cum petens oiferat se 
disrationare dictum suum, oportet quod tenens se defendat vel per duellum vel per 
magnam assisam, per quod istorum duorum elegerit, et cum de voluntate sua 
capiat ad assisam, illam recusart non poterit, quod si fecerit, videtur quod de- 
fensionem suam reprobaverit, sicut in assisis observatur, ubi quis se ^nat in 
juratam aliqua ratione (ut praedictum est) non poterit juratorum dictum postmodum 
reprobate, quod si faceret, nihil ak-ud esset Quam facer e probationem suam nullam, 
et ideo non admittitur convic^,** Bracton, n. 290, 290 b. 

* Above 337. ^ ^ Above 318 I. 

* ** Si autem Bacramentdiiii fatuum fuerit licet falsum, tamen non committit 
perjurium, licet re vera res aliter se habeat quam juraverat, et quia jurat secundum 
conscientiam, eo quod non vadit contra mentem,” Bracton, f. 288 b ; cf. f. x8x b. 



METHODS OF CONTROLLING JURY 889 

• 

their finding should be treated more leniently.^ In the third 
place, the uncertainty as to the number of the jury led to un- 
certainty as to the number of the attaint jury. All that can be 
said is that they must be double the number of ^he original 
jury, but that there need not be more than twenty-four.^ In the 
fourth place, the fact that the jury need not then be unanimous 
leads him to distinguish between the minority who have given a 
true, from the majority who have given a false verdict. The 
former naturally escape punishment when the verdict of the 
attaint jury proves that they were right.® 

A good deal of the law propounded by Bracton became 
obsolete when the position of the jury came to be more clearly 
defined. When the number of the jury came to be usually 
twelve,^ the number of the attaint jury was fixed at twenty-four. 
When the rule as to unanimity was fixed ^ all the jury were 
equally liable. Naturally, also, many incidental matters con- 
nected witiuthe issue and effects of the writ were gradually 
settled by the courts. Thus it was settled that it could be 
issued by the chief justice at a general Eyre as well as by the 
Chancellor,® that a prima facie case must be made out for its 
issue,^ and that there could be no second attaint on the same 
facts.® There were also decisions as to the venue of the attaint 
jury,® and as to the mode of its choice.^® But these were details. 
The greatest changes in the law as to attaint were clue, firstly, 
to the extensions of the remedy by the legislature, and, secondly, 
to the growth of a disinclination to treat the jury merely as 
witifesses.^ * 

(i) As trial by jury came to be the usual method of trying 
disputed facts the necessity of finding some method of controlling 
the jury came to be more and more obvious ; and the line of least 
resistance was to extend the scope of the attaint. Nor did it in 
those days appear to be anomalous to make this control take the 
form of a semi-criminal proceeding. As we have seen, complaints 


1 Ff. 289, 292 b. 

^ ** Si autem convincendi«sunt juratores per 24, vid^dum erit quot juratores 
fuerunt in assisa, ut quilibet ad minus duos habeat comvictores, et si plures habeat 
non nocet,” Bracton, f. 288 b. 

^ ** Si forte duodecim Concordes non fuerint in as^sa capienda sed discordes, 
poterunt viginti quatuor quosdam liberare, et quo|dam damnare, sicut accidit de 
Alberto comite Somerset,” f. 292. 

* Above 325. ® Above 3 18. 

•The Eyre of Kent i 158 ; Y.B. 30, 31 Ed. I. (R.S.) 124. 

^ The Eyre of Kent i Ixxix 51. • Ibid Y 156. 

• Y.B. 12 Rich. II. 159, 160. 4 

10 •< These four and twetty jurors were chosen with ^e assent of the parties and 
of such of the jury of twelve as were present, for these were allowed equal right of 
challenge regaraing the jury of four and twenty as was allowed to the parties,” Eyre 
of Kent i x66. 
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against judges sometimes took this penal form^ — indeed such 
complaints were treated together with complaints against jurors by 
Bracton and, after all, the jurors were guilty of something very 
like perjury. And so the writ of attaint was extended. In 1275 
it was provided that the king might issue the writ upon verdicts 
in real actions, whether the inquest proceeded as an assize or a 
jury.^ In 1327^ it was extended to writs of trespass, and the 
Chancellor was to issue the writ ** without speaking therefor to 
the king ” — in other words it was made a writ of course. In 
1331^ and 1354^ it was extended to pleas of trespass begun 
otherwise than by writ ; and in 1 360 ^ to all actions real and 
personal, with the further proviso that it was to be granted to 
the poor without fine. It is clear that this line of statutes 
applied only to civil proceedings. Attaint did not lie upon the 
proceedings in a criminal appeal;* and no one ever seems to 
have thought that it would lie against a jury who had found a 
verdict of guilty upon an indictment ButiBracton,^ and Hale^* 
seem to think that it might lie against a jury who had acquitted. 
This, however, was denied by Hudson in his treatise on the Star 
Chamber and by Vaughan, C.J., in BushelCs Case ; and the 
absence of any cases in which such attaints were brought would 
seem to show that they were right. In point of fact the pro- 
cedure in criminal cases was so favourable to the king that he 
had little need to resort to this remedy ; and, as Thayer says, 
“ the doctrine was ancient that one should not be twice put in 
jeopardy of life or limb for the same offence.*' Moreover, as 
we shall see, the king had other ways of dealing with^uries^who 
declined to convict.^^ 


1 Above 213-214. 

3 ** Item in culpa poterit esse judex sive justitiarius et non jurator, ut si cum 
jurator veritatem dixeiit et rationem dicti sui assignaverit et justitiarius pronunti- 
averit in contrarium, et hoc facit ex certa scientia. In hoc casu tenebitur ex ivale- 
ficio male pronuntiando ft pervertendo scienter justum judicum juratorum, et sic 
non erunt juratores in culpa, sed justitllarius. Si autem hoc fecerit per ignorantiam 
vel per imperitiam, tenebitur ex quasi maleficio, sed cum eo propter imperitiam, 
mitius erit agendum quoad poenam,” f. 289. 

3 3 Edward I. c. 3&; cf. Eyre of Kent iii xlv£-xlviii ; Thayer, Evidence 146 
n. 4 ; Reeves, H.E.L. ii 33-34. 

^ I Edward III. c. 6. *8 Edward III. c. 7. *28 Edward III. c. 8. 

7 34 Edward III. c. 7. *' ” 22 Ass. pi. 82. 

* ** Est tamen qusedam jur|ta, quae aliquando admittit convictionem, ut si hat 
jurata de aliquo quod tangat dominum regem et facit contra dominum regem, 
convinci poterunt Juratores per alios ; ut coram Martino de Pateshul de Henry de 
Movewedene, qui aliquando fuit in custodia domini regis tempore Huberti de Burgo,” 
f. 290 b ; but cf. Thayer, Evidence 156 — as he says the passage may not refer to a 
criminal case. / 

“ P.C. ii 310, citing Fk«. Ab. Attaint pi. 60, 64. r “ At p. 72. 

Vaughan at p. 146; it would seem that the law was taken as settled in this 
sense in z6^, Hist. MSS. Com. Thirteenth Rep. App. Pt. V. p. 21. 

^ Evidence 158-159. Below 343-344« 
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(ii) We have seen that, from the end of the thirteenth century 
onwards, the court treated the jury, not as a collection of witnesses 
who could be separately examined, but as a mode of proof to 
^hich the parties had submitted their case.^ They did not re- 
gard them altogether as witnesses, but rather as a set of arbi- 
trators who were under a legal duty to find the facts correctly. 
If they did not find the facts correctly, they were liable to be 
punished by the writ of attaint. It is clear from a case decided 
in 1337 that this liability was differentiated from the perjured 
witnesses’s liability, in that it was coming to be regarded, not 
entirely as a liability for swearing falsely, but rather as a liability 
for a vewdict which was in fact false.^ The court refused to 
undertake the task of examining whether the jury had or had 
not believed their verdict. They merely examined by means of 
an attaint jury whether it was correct — “ the thought of man is 
not triable.” ^ The practical result of this was that all the rules 
as to adjusting the*punishment, according as the verdict was 
deliberately false or only fatuous or mistaken, disappeared. If 
the original jury was convicted by the attaint jury sentence 
followed in one stereotyped form.^ They were imprisoned for a 
year, forfeited their goods, became infamous, their wives and 
children were turned out, and their lands laid waste. 

These developments of the writ of attaint obviously increased 
both the sphere of the remedy and the severity of the punish- 
ment. But, as at the same time, the judicial character of the 
jury was developing, the remedy gradually lost its usefulness, 
and endei by becoming a mere anachronism. 

The growth of the practice of summoning witnesses or pro- 
ducing other evidence tb inform the jury naturally raised the 
question whether the attaint jury could look at any evidence 
other than that which had been before the original jury. It was 
settled in 1467 that they could not.® But, even with this miti- 
gation, the consequences of an attaint wera beginning to be felt 
to be too severe. In 1451 there was a case in which the parties 
were unwilling to resort to the remedy, because the jury who gave 

^ Above 317-318. 

And in this plea SharshulU^ J., said that when witnesses are joined to the 
Twelve, one should never have the Attaint, because the Twelve can never be con- 
victed until the witnesses are, and they cannot bc^^because their oath is to tell the 
truth outright, just as they were sworn to do in a Great Assize, and not to say it on 
their knowledge,** Y.B. ii, 12 Ed. III. (R.S.) 338-340. 

’ See vol. iii c. 2 § 8. % 

^Y.B. II, 12 Ed. III. (R.S.) 479-480; it would seem, however, the jurors could 
esca^ by making fine witlLthe king, Eyre of Kent i i(k. 

® Y.B. 7 Ed. IV. Hil. pi. 14, cited Thayer, Evident 138 ; it would seem, how- 
ever, that this was not the rule at an earlier period, Eyre of Kent i Ixxix ; though 
thi^ were not liable if the verdict was reversed owing to the discovery of a fact of 
whiw they could have known nothing, Y.B. 2, 3 Ed. II. (S.S.) 157. 
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the false verdict had been terrorized, and it was not considered 
fair to expose them to so severe a penalty.^ But so long as the 
jury retained anything of its character as witnesses the attaint 
held its grofind. Thus Fortescue mentions it with approval as* 
a necessary adjunct to a jury trial ; ^ and in 1495 ^ an attempt 
was made to increase its usefulness by a modification of the 
penalty imposed on the jury who had given a false verdict. It 
was provided that a jury, on conviction, should, if the amount at 
issue was of the value of ;^‘40, forfeit ;^‘20, be fined at the discre- 
tion of the court, and be accounted infamous ; and that if the 
amount at issue was under the value of £40 they should forfeit 
£ 5. But, as the injured party had the option of proceeding either 
under this statute or at common law,^ it did not affect very much. 
In 1553 there is a note in Wriothesley’s Chronicle of an attaint 
jury who, after an all-night sitting, convicted a jury ; but the 
chronicler notes that it was the “ first attainte that had passed for 
many years in London.** ® This confirms thcftruth of Sir Thomas 
Smith*s statement ® that, Attaints be very seldom put in use, 
partly because the gentlemen will not meet to slander and deface 
the honest yeomen their neighbours ; so that of long time they 
had rather pay a mean fine than to appear and make the inquest. 
And in the meantime they will entreat, so much as in them lyeth, 
the parties to come to some composition and agreement among 
themselves. . . . And if the gentlemen do appear, gladlier they 
will confirm the first sentence for the causes which I have said, 
than go against it.'* In 1665 Hyde, C.J., declared that it was a 
** fruitless " remedy." But, in spite of the fact that it hid become 
a mere anachronism, a bill for the reform of the law, which was 
brought in in the House of Lords in 1690, proposed to revive it 
in civil cases, to extend it to criminal cases, and to reform it by 
a diminution in the penalties imposed on conviction.® But the 
bill dropped, and in the eighteenth century attaint ceased tOi>be 
used. In 1757 Lord Mansfiel/i declared that the writ was then 
“a mere sound ; ** ® and in 1825 it was abolished.^® 

The disuse of the writ of attaint in the sixteenth century did 
not mean that all ccfntrol over the jury was lost. We have seen 
that in the Middle Ages the court exercised a very stringent con- 

1 Thayer, Evidence 138. « * De Laudibus c. 26. 

3 II Henry VII. c. 24; reinacted 27 Henry VIII. c. 3, and made perpetual 
13 Elizabeth c. 25. 

* Bl. Comm, iii 404. I Wriothesley*s Chronicle (C.S.) ii 84-85. 

* De Republica, Bk. iii c. 2 ; and Hudson agrees, Star Chamber 14. 

7 1 Keble 864 ; Blackstdne said that he had seen no instance later than the 
sixteenth century, Comm. iii^04. 

* Hist. MSS. Comm. Thirteenth Rep. App. Pt. V. No. 244 § 17 p. 21. 

^ Biisht V. Eynon, i Burr, at p. 393. 

” 6 George IV. c. 50 § 60. 
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trol. Members of a jury of presentment who, as members of the 
petty jury, found the prisoner not guilty, were fined and im- 
prisoned ; ^ and the court always assumed the power to punish 
• such forms of misconduct in jurors as separating, g)r eating or 
drinking, before they had returned their verdict.*^ In Edward 
III.*s reign a grand juryman who had revealed matters which had 
come before him in that capacity was indicted for felony, and 
one of the judges thought that he might have been indicted for 
treason.^ In Richard II. *s reign a jury which had given a verdict 
of acquittal was so threatened by the judge that they wished to 
retract it, but were not allowed to do so.^ But, in spite of the 
efforts of the judges, the disordered state of the country during 
the latter part of the medijEval period made the jury system 
almost unworkable.® Juries were habitually returned to suit the 
convenience of the local magnate who possessed the greatest in- 
fluence ; and if a jury seemed likely to show any signs of impar- 
tiality it Wefe either bribed or terrorized.® 

It was the action of the Council and the Star Chamber which 
reformed these practices.*^ Their action with respect to the jury 
had the same effect as it had in many other spheres of govern- 
ment — it restored its proper working.® That the Council and 
Star Chamber had the right to exercise powers of control, which 
in the Middle Ages the common law courts had failed to exercise 
with effect, was admitted on all hands. The legislature gave this 
power in^vide terms to the Council of Wales in 1534;’' Lambard 
and Coke approved of it ; and Sir Thomas Smith, though he 
disapproved the practices of punishing jurors naerely for finding 
verdicts contrary to the evidence, admitted that corrupt jurors 
ought to be punished. But, in the sixteenth century, the Star 

* Above 325. ® Above 318-319. 

* Filz. Ab. Corone pi. 207 = 27 Ass. pi. 63. 

• ^ Fitz. Ab. Corone pi. 108. ® Below 483-484, 490-491 ; vol. ii Bk. iii c. 5. 

^ For an illustration sec Plumpton Con^spondence fC.S.) 171. 

’ “ Preparing, labouring, or soliciting of jurors,” is stated by Hudson at pp, gi- 
92 to be one of the branches of the jurisdiction of the Star Chamber ; at p. 123 he 
relates how, ** an extent had gone out against one Harvey ; and the jury, being 
laboured, could find no goods of Harvey's but an old barfel and a turkey cock. And 
for this scorn the court ordered his majesty’s attorney-general to put in an informa- 
tion against the jury.” • 

* Below 507-508 ; vol. iv Bk. iv Pt. I. c. i. 

® 26 Henry VIII. c. 4 § 2. Archeioi# 105-106. 

In Floyd v. Barker (1608) 12 Co. Rep. 23, he said at pp. 23-24, ” When a jury 
hath acquitted a felon or traitor against manifest proof, there they may be charged 
in the Star Chamber, for their partiality in hndinji a manifest offender not guilty.” 

13 •« I have scene in my time (but not in the raigne of the Queene nowe) that an 
enquest for pronouncing ^e not guiltie of treason conVairie to such evidence as was 
brought in, were not onely imprisoned for a space, bul an houge fine set upon their 
heads, which they were faine to pay : An other enquest for acquiting an other, be- 
side paying a fine of money, put to open ignominie and shame. But those doings 
were even then of many accounted verie violent, tyrannical, and contraric to the 



844 COMMON LAW JURISDICTION 

( • 

Chamber was apt to treat any verdict of acquittal which it con- 
sidered to be against the weight of evidence as corrupt. In 
Throckmorton* s Case the acquittal of the prisoner was followed by 
the fining aijci imprisonment of the jury ; ^ and Hudson notes * « 
that '‘in the reigns of Henry VII., VIII., Queen Mary, and the 
beginning of Elizabeth’s reign there was scarce one term praeter- 
mitted but some grand inquest or jury was fined for acquitting 
felons or murderers,” It would seem, however, both from Sir 
Thomas Smith and Hudson that at the end of the sixteenth 
century the tendency was to use this power only if the verdict 
was so obviously foolish that corruption might be presumed.® 
But it was quite clear that the powers both of the Star Chamber 
and of the common law courts were still as Indefinite as they had 
been in the Middle Ages. 

It is not therefore surprising that, after the Restoration, the 
common law courts should suppose that they still possessed these 
powers. Coke could be cited to prove that they possessed them ; 
and they were exercised in several cases.** But it is clear that 
public opinion was beginning to come round to the view ex- 
pressed by Sir Thomas Smith that it was only a corrupt verdict 
which ought to be thus punished ; and that merely to find a 
verdict contrary to the direction of the court or contrary to the 
evidence ought not to expose the jury to penalties. In at least 
; one case effect was given to this view ; ® it was approved by the 
House of Commons and an unsuccessful attempt was made to 

give it legislative sanction.^ It was the argument of Vaughan, 

# 


libertie and custome of the realme of England. Wherefor it commeth verie seldome 
in use, yet so much at a time the enquest may be corrupted, that the Prince may 
have cause with justice to punish them,” De Republica Bk. iii c. x. 
‘(1554)18.7.869. 

^ Star Chamber 72 ; cf. Moore 730-731 for several cases in which this course was 
pursued by the court of wards. 

* A saying of Bacon's, reported by Hyde, C.J., Star Chamber cases (C.S.) fto, 
was to the effect that, ** if you shall meet with ignorant juries, your duty is to open 
their eyes, you may not leaa them by th^ nose.” 

^ Leach's Case (1664) ' 1 '^* Raym. gS ; R. v. Hood (1666) Kelyng 50-51 ; R. v. 
Windham (1667) 2 Keble 180; S.P. Dorn. 1664-1665 39, ciii X05; cf. ibid 1667-1668 
327, where a jury withdrew a verdict of acquittal undef* pressure from the court. 

‘^Hale, P.C. ii 312-313 relates that in 1665, in the case of R. v. Wagstaffe, '‘it 
was agreed by all the judges of England that this fine was not legally set upon the 
jury, for they are the judges of matters of fact, and although it was inserted in the 
fine, that it was cofttra directioi^-m curia in materia legist this mended not the 
matter, for it was impossible any matter of law could come in question, till the 
matters of fact were settled and stated and agreed by the jury, and of such matter of 
fact th^ were the only competent judges; ” the fining took place at the gaol delivery 
at Newgate; and Hale cautiously concludes that, "Although the long use of fining 
jurors in the king’s bench in giiminal cases may possibly give a jurisdiction to fine in 
these cases, yet it can by nqipieans be extended to othe# courts of sessions of gaol 
^ delivery, oyer and terminer, or of the peace or other inferior jurisdictions,'* ibid 313. 

*6 S.T. 992 seqq. 

7 Hargrave’s Preface to Hale’s Jurisdiction of the Hpuse of Lords xcviii n. y> 
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CJ., in BusheWs Case^ which finally fixed the law on these lines. 
In that case the jurors had, in spite of very brutal treatment by 
the court,*'* persisted in acquitting the Quakers, Penn and Mead. 
In consequence they had been fined and imprisoned, ^hey were 
brought up before the court of Common Pleas on a writ of Habeas 
Corpus and discharged. It is true that the judgment of the court 
in this case was reversed on the ground that the case, being a 
criminal case, was not cognizable by the court of Common Pleas ; 
and that this reversal was in accordance with the opinion of 
Vaughan, C.J.® Nevertheless the argument by which Vaughan 
proved the illegality of punishing jurors for their verdicts was so 
obviously » right, and so obviously in accordance with the views 
which public opinion approved, that it has ever since been ac- 
cepted as good law. 

Vaughan drew more clearly than it had ever been drawn before 
the distinction between two very different classes of misconduct 
of which jun»rs may*e guilty. “ Much of the office of jurors in 
order to their verdict is ministerial, as not withdrawing from their 
fellows after they are sworn, not withdrawing after challenge . . . 
not receiving from either side evidence after their oath not given 
in court, not eating and drinking before their verdict, refusing to 
give a verdict, and the like ; wherein if they transgress they are 
finable ; but the verdict itself, when given, is not an act ministerial 
but judicial, and according to the best of their judgment, for which 
they are not finable nor to be punished, but by attaint.” * He 
proved conclusively that a jury could not be punished for judicial 
acts* firstjy from the nature of their functions, secondly from the 
manner in which they were expected to perform their functions, 
and thirdly from the absurdity of any other conclusion. 

Firstly, the jury are the judges of the facts, and not the judge. 
If the judge can order the jury on pain of punishment to take his 
viqjv of the facts, what is the use of the jury. They might as 
well be abolished — “a strange new found conclusion, after a trial 
so celebrated for many hundreds of years.”® And, as the jury 
are judges of the facts, a disagreement with the judge as to the 
findings of fact deducibfe from the evidence cannot be penal. “ I 

^ (1670) Vaughan’s Rep. 135. , 

“ Marvel tells us in one of his letters, Works ii 350, that “ the jury not finding 
them guilty, as the Recorder and Mayor would hayg had them, they were kept with- 
out meat and drink some three days, till almost starved, but would not alter their 
verdict ; so fined and imprisoned.” 

•Above 203. ^ 

•Vaughan’s Rep. at p. 152 ; thus in Welcden v. Elkington (1578), Plowden at 
p. 5x9 it is recorded that “because a box of preserve^ barberies, and sugar candy, 
and liquorish, were found ^ith John Mucklow, one of t^ jury, after he was departed 
from the bar, the said Mucklow was committed to the Fleet, until he had made a 
fine to the Queen." 
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would know whether anything be more common than for two 
men, students, barristers, or judges to deduce contrary and 
opposite conclusions out of the same case in law ? And is there 
any difference that two men should infer distinct conclusions, 
from the same testimony ? ^ Secondly, the jury may well know 
more about the case than the judge, since they may have means 
of knowledge which the judge has not got. The judge can only 
know so much of the case as can be gathered from the evidence 
produced in court. The jury may have private knowledge of the 
facts, parties, or witnesses, which they are entitled and required 
to use.^ Thirdly, if the jury can be punished by the court for 
not obeying the direction of the judge some very absurd results, 
at any rate in civil cases, will follow. “ If they do follow his 
direction, they may be attainted, and the judgment reversed for 
doing that, which if they had not done, they should have been 
fined and imprisoned by the judge, which is unreasonable. If 
they do not follow his direction and be thAefore fined, yet they 
may be attainted, and so doubly punished by distinct judicatures 
for the same offence, which the common law admits not.” * 

Vaughan’s reasoning was conclusive, and the practice of fining 
and imprisoning the jury for judicial acts came to an end. The 
only way in which the crown could now exert pressure to get a 
favourable verdict was by exercising care in the choice of the 
jury — a mode of pressure which Charles II. and James II. freely 
employed. But such practices were irregular, and they came to 
the end at the Revolution. They had supplied no method of 
regular control ; and it was obvious that some regular method 
of controlling the verdicts of juries was essential to the proper 
working of the juiy system. This reguiar method of control was 
found in the growth of the practice of granting new trials if the 
verdict was clearly contrary to the weight of evidence.* Some of 
the arguments of Vaughan’s judgment were, as Thayer bas 
pointed out,® applics^Jjle to this practice. How, for instance, can 
it be known that the verdict is irrational, seeing that the jury 
may have other sources of information than the evidence pro- 
duced in court ? The answer is to be fdlind in the fact that the 
character of the jury as judges of the facts had by this time pre- 
vailed over their character as witnesses ; and that, in consequence, 
the court was laying dowli the modern rule that a juryman should 
lay before the court as a witness any information which he 

I 

1 At p. 141. M “ At p. 147. 

3 At p. 148 ; this reduc^ ad absurdum of the practice did not, of course, apply 
to criminal cases in which the writ of attaint did not lie ; it had formerly been held 
by the judges that fining was illegal when attaint lay, ibid at pp. 144-145. 

^ Above 225-226. Evidence 169. 
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possessed.^ Thus a state of things was produced which Vaughan 
himself admitted entitled the court to exercise some control. 
“ If,” he said,^ “ the jury were to have no other evidence for the 
fact, but what is deposed in court, the judge might Jcnow their 
evidence, and the facts from it equally as they.” ^ Because this 
conation is now fulfilled there can be no logical objection to this 
modern method of control. 

The power of the court to discharge a jury which cannot 
agree may perhaps be said to be another indirect means of con- 
trol. The Doctor and Student asserted,^ but Coke "' denied that 
the court had this power. But Hale ® and Blackstone ^ recognize 
its existance. The question was put beyond doubt by the 
decision of the Court of Queen’s Bench and Exchequer Chamber 
in IVinsorv. The Quem^ where Cockburn, C.J., showed that it 
was a power necessary to the proper working of the jury 
system.* 

• *9 

(5) The legal and political effects of the jury system. 

The defects of the jury system are obvious. They are twelve 
ordinary men — ** a group just large enough to destroy even the 
appearance of individual responsibility.” They give no reasons 
for their verdict. The verdict itself is not subject to any appeal ; 
and it is apt, in times of political excitement, to reflect the 
popular prejudice of the day. Experience shows that they are 
capable of intimidation.'^ It is said that they are always biassed 
when a pretty, woman or a railway company happen to be 
litigants. Though a good special jury is admitted to be a very 
competent tribunal, the common jury may be composed of per- 
sons who have neither the desire nor the capacity to weigh the 


^ Above 336 ; at the same time the personal knowledge of the jurors may some- 
times assist matters ; Chalmers tells us of a jury who came to a speedy decision for 
thcPplaintiff in a doubtful case where there had been hard swctiring on both sides ; 
on his asking a juryman how they manned it, he replied, " I don’t know the 

plaintiff but the defendant is a friend of mine, and I know he is a d d liar,” 

L.Q.R. vii 17. 

* Vaughan’s Rep. at p. 147. 

^ He was careful to add mat this would afford no juftihcation for punishing the 
jury — “ even then the judge and the jury might honestly differ in the result from the 
evidence, as well as two judges may, which often happens,” ibid. 

^ Doctor and Student, Pt. II. c. 52 — If the jurors cannot agree, “ I think that 
then justices may set such order in the matter as'fshall seem to them by their dis- 
cretion to stand with reason and conscience by awarding of a new inquest, and by 
setting fine upon them that they shall find in default, or otherwise as they shall 
think best by their discretion, like as they ma}% do if one of the jury die before 
verdict, or if any other like casualties fall in that behalf.” 

•Third Instit. no. * Hale, P.C. ii 294, 295. 

^ Bl. Comm. (12th Ed?) iv 360. ® (1866) LSI. 1 Q.B. 289, 39 '. 

» At p. 306. Stephen, H.C.L. i 568. 

E.g. Ireland of the present day, England under the Plantagenets, at the time 
of the Popish Plot, and at the end of the eighteenth century. 
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evidence, or to arrive at a conclusion upon the facts in issue. 
But in spite of these obvious defects, distinguished judges, who 
have spent many years working with juries, have combined to 
praise the jury system. Fortescue, Coke, Hale, Blackstone, and® 
Stephen are witnesses whose evidence should be conclusive. 
We may add to these names that of Chalmers, whose experience 
in the new county courts led him to the same conclusions. In 
fact the jury system works well from the point of view of the 
litigant, the judge, the jury itself, and the law. 

The litigant gets a body of persons who bring average com- 
mon sense to bear upon the facts of his case. “ A jury,** says 
Chalmers, “is a far better tribunal than a judge for deailing with 
questions of fact. The more I see of juries the higher is the 
respect I have for their decisions. . . . They have a marvellous 
faculty for scenting out a fraud.'* ^ Their findings create no pre- 
cedent ; and thus they can decide hard cases equitably without 
making bad law. Litigants are generally^contenttri with the 
measure of justice which they mete out ; and this is no small 
gain to a legal system. 

Judges have, as we have seen, from the earliest times ap- 
preciated the relief from responsibility which the jury system 
affords to them.^ Both Hale ^ and Stephen ^ emphasize this fact. 
And not only does the collaboration of the jury relieve the judge 
from the responsibility of deciding simply upon his own opinion, 
it also helps him to take, as the adviser and director of the jury, 
a more truly judicial attitude. Thus it helps jo preserve the 
dignity of the Bench; for, if the judge preserves this judfeial 
attitude, no odium can attach to him whatever be the verdict of 
the jury. And so, as De Tocqueville has said,® " the jury which 
seems to diminish the power of the magistrate really gives it its 
pre-eminent authority.” 

The jury itself is educated by the part which it is required ^o 
take in the administr/ition of jjistice. The jury system teaches 
the members of the jury to cultivate a judicial habit of mind. It 
helps to create in them a respect for law and order. It makes 
them feel that they <ywe duties to society ,*and that they have a 

' L.Q.R. Hi lo-ii. * * Above 318 and n. 3. 

^ ** It were the most unhappji case that could be to the judge if he at his peril 
must take upon him the guilt or innocence of the prisoner/* Hale, P.C. ii 313. 

* ** It saves judges from the responsibility— which to many men would appear 
intolerably heavy and painful— o^ deciding simply on their own opinion upon the 
guilt or innocence of the prisoner^ H.C.L, i 573. 

* ** Le jury, qui semble dMnuer les droits de la magistrature, fonde done rdelle- 
ment son empire,*' D6mocrali8 en Amerique ii 192 ; and'even if he is called on to 
act without a jury, ** son pouvoir moral eat bien plus grand: les souvenirs du jury le 
suivent encore, et sa voix a presque autant de puissance que celle de la ^dtd, 
dont les jurds etaient organe,** ibid. 
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share in its government It is this education of the members of 
the jury that De Tocqueville regarded as the most valuable con- 
sequence of the system. “We should regard it as a school 
which gives instruction gratuitously and continuously. Where 
each juryman can learn his rights, where he mixes 8ay by day 
wit^the best educated and most enlightened of the upper classes, 
where the law is taught to him in the most practical way, and is 
explained in a manner which he can understand by the efforts of 
the bar, by the direction of the judge, and even by the passions 
of the parties.’* ^ 

The effects of the jury system upon the law are no less re- 
markable and no less beneficial. It tends to make the law 
intelligible by keeping it in touch with the common facts of life. 
The reasons why and the manner in which it thus affects the law 
are somewhat as follows : If a clever man is left to decide by 
himself disputed questions of fact he is usually not content 
simply to decide eash case as it arises. He constructs theories 
for the decision of analogous cases. These theories are discussed, 
doubted, or developed by other clever men when such cases come 
before them. The interest is apt to centre, not in the dry task 
' of deciding the case before the court, but rather in the con- 
struction of new theories, the reconciliation of conflicting cases, 
the demolition or criticism of older views. The result is a series 
of carefully constructed, and periodically considered rules, which 
merely rqjtard the attainment of a conclusion without assisting in 
its formation.*^ It is only the philosopher, or possibly the pro- 
fessor of^eneral jurisprudence, who can pursue indefinitely these 
interesting processes. Rules of law must struggle for existence 
in the strong air of practical life. Rules which are so refined 
that they bear but a small relation to the world of sense will 
sooner or later be swept away. Sooner if, like the criminal law 
or the commercial law, they touch nearly men’s habits and con- 
duct ; later if, like the law of real property^ they affect a smaller 
class, and affect them less nearly.* The jury system has for some 
hundreds of years been constantly bringing the rules of law to 
the touchstone of contemporary common s#nse. The beneficial 


doit le consid^rer comme une ^cole grattkite et toujours ouverte, ou 
chaque jurd vient s’instruire de ses droits, ou il entre en communication journalidre 
avec les membres les plus instruits de les plus ^clair^s.des classes ^lev^es, ou lea lois 
lui sont enseign^es d’une mani^re pratique, et sont mis k la portae de son intelli- 
gence par les efforts des avocats, les avisdu juge. etles passions memes des parties,” 
D^mocratie en Amerique ii zgo. * 

> An instance is afforded by § 29, 4 of the Sale orpoods Act 1893, which makes 
the question whether deiaand or tender of delivery bs been made at a reasonable 
hour a question of fact ; ** it was formerly,** says Chalmers, ** a question of law, and 
some highly technical rules for determining it were laid down by Lord Wensley- 
dalc.*» 
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effects of this process can be best illustrateiS by a comparison 
with some of the rules evolved by the court of Chancery which 
never worked with a jury. “ One finds oneself," says Chalmers,' 
“ in a rarified atmosphere of morality and respectability in which 
life is hardly possible. Look at the equitable doctrines of con- 
structive notice and constructive fraud. Look at the impos^ble 
standard of duty laid down for trustees.”* The legislature has 
recently done something to remedy these things.® Most perhaps 
was done by Sir George Jessel who was a profound equity lawyer 
with the mind of an acute juiyman. He did much to bring the 
rules of equity to the touchstone of common sense ; and his in- 
fluence has been felt by all his successors. ^ 

Judges must explain the law to the jury. They must separ- 
ate the rule of law from the question of fact. This produces 
both precision in the statement of the rule, and a clear outside 
judgment on the facts. Bagehot ^ said of the Parliamentary head 
of a government office, “his function is to luring a representative 
of outside sense and outside animation in contact with the inside 
world. No man is a perfect representative of outside sense . . . 
that many-sided sense finds no microcosm in any single indi- 
vidual.” The jury is to the inside technical world of our common 
law system a representative of that outside sense, and outside 
animation. 

* L.Q.R. vii ig, 

2 Lindley, M.R., said in Perrins v. Bellamy [1899] i Ch. at p. 7^8, “ My old 
master, the late Lord Justice Selwyn, used to say, the main duty of a trustee is to 
commit judicious breaches of trust.” * « 

* E.g, Judicial Trustees Act, 59, 60 Victoria c, 35 § 3. ^ 

* English Constitution 201. 



CHAPTER IV 


THE HOUSE OF LORDS 

I N this chapter we are concerned with the House of Lords, not 
as a Branch of the legislature, but as a law court. This 
dififerentiation of functions is not primseval. We have seen 
that in early days executive legislative and judicial functions 
shade off into one another ; and it is because the body which 
developed i^to the IJouse of Lords had close relations with all 
these sides of government that it acquired its varied judicial 
powers. It will therefore be necessary to say a few words as to 
the origin and development of the House of Lords in order to 
explain why it has acquired these powers. I shall therefore, by 
way of introduction, say so much of its origin and development 
as is necessary to explain the character of the different kinds of 
jurisdiction which it has exercised at different periods in the 
history of English law ; and then I shall relate the history of the 
process by which the boundaries of that jurisdiction have been 
fixed» • 

I. The Origins of the Judicial Powers of the House 

* OF Lords 

We have seen that down to the reign of John the Curia Regis 
po^essed legislative, executive, and judicial powers. We have 
seen, too, that its size varied according tq the nature of the 
occasion on which it was summoned; that it generally consisted 
of a small body of professional advisers, sometimes of a much 
larger body of tenants In chief.^ The movement which led to 
the granting of Magna Carta altered the whole position of the 
Curia Regis. The victory of the Barons meant that the king was 
no longer practically absolute. It was Jlear that the nation had 
both the desire and the power to exercise some sort of control 
upon the government. The question pf the form of the body 
which will exercise this national control is the great constitutional 
question of the reigrfe of Henry III. and \dward I. From the 

^ Above 35. 

351 
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various experiments tried during that period there was evolved 
the Model Parliament of 1295.^ B was far from being a purely 
feudal assembly based upon tenure, like the Commune Concilium 
of Magna Carta.* Elective and representative principles — familiar 
already in ‘ local government — found a place beside feudal prin- 
ciples. From the union of the feudal and the elective and repre- 
sentative principles, we get in time our modern Parliament^ — the 
House of Lords and the House of Commons. 

Bracton, writing in Henry IIL’s reign has little to say of this 
new body. He knows the King’s Bench and the Common 
Bench ; ® he knows also the Commune Concilium, the authority 
of which is needed for the issue of new original writs ; * but the 
King’s Bench is still the highest court. P'leta, writing a little 
later, knows a court higher than the King’s Bench — the Parlia- 
ment. ** The king has his court in his council in his Parliament, 
held in the presence of the prelates, earls, barons, and other 
learned men, where doubtful points in la^c are determined, new 
remedies are devised for new wrongs, and justice is distributed 
according to every man’s deserts.”® His words are large and 
vague — larger and more vague that those in which he describes 
the constitution of older and more settled courts. But if we look 
at one of our earliest printed Parliament Rolls — the Roll of 1 305 ® 
— we shall see that large and vague words are needed to describe 
the facts. 

This Roll raises many interesting questions as to the constitu- 
tion of the Parliaments of the thirteenth and fourteenth centuries. 

(i) What does the term Parliament mean?* A Parliament is 
rather a discussion or a colloquy than a body of persons. “ It 
is but slowly,” says Maitland,^ ‘‘ that ^ this word is appropriated 
to colloquies of a particular kind, namely, those which the king 
has with the estates of his realm, and still more slowly that it 
is transferred from the colloquy to the body of men whom the 
king has summoned. As yet any meeting of the King’s Coithcil 
that has been solen&nly sumn^oned for general business seems to 
be a Parliament.” It is, in fact, a large meeting of the King’s 
Council aiforced by elected representati^^es from the counties and 
boroughs. The petitions are presented “ at ” the Parliament to 
• 

^ Vol. ii Bk. iii c. 4. * Above 55-56 ; vol. ii Bk. iii c. 2. 

® Above 204 n. 5. ^ 

sunt qusedam brevia formata super certis casibus, de cursu et de com- 
muni concilio totius regni concessa et appiobata, quae quidam nullatenus mutari 
poterint absque consensu et volintate eorum,” f. 413 b. 

^ Habet enim Rex curiam suam in concilio suo, in Parliamentis suis, praesenti- 
bu8 prelatis, comitibus, hdronibus, proceribus et aliiq viris peritis, ubi terminals 
sunt dubitationes judicioruAi, et novis injuriis emersis nova constituuntur remedia, 
et unicuique jistitia, prout meruit, retribuetur ibidem,” Fleta ii 2, z. % 

* Edited by Maitland for the Rolls Series. ^ Introd. Ixvii. 
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the king and Coflncil. The Council is the “ core and essence ” 
of the Parliament^ 

(2) What is the nature of the King's Council? This is a 
difficult question.^ Probably the working body of the Council 
•consisted of the king's great officers of state and thtf judges. It 
is.^t easy to say how many more persons may have been adv^.ed 
to^e Council on any particular occasion. In later history we 
meet with many bodies called by the name of Council to which 
the epithets “ magnum ” or “ ordinarium " are added ; “ but in 
the Middle Ages these are merely epithets.^ In the thirteenth 
century the Council was sometimes a small body of professional 
advisers, sometimes it consisted of these advisers and the whole 
House of Lords. A distinct court like the court of King's Bench 
has a distinct style. Nothing illustrates better the fluctuating 
and indistinct character of the Council than the fact that it has no 
such distinct style. “ The styles," says Hale,® “ of the consilium 
ordinarium^ and of the great court of Parliament consisting of 
the king, lords, and commons, and of the lords’ house, are so 
variously and promiscuously used, that it causeth great difficulty 
in determining whether the proceedings be in the one or the 
other ... it is necessary in such cases to observe the whole 
record and the nature of the business so transacted, and the 
whole circumstances of the case, and the constant interpretation, 
acceptance and usage of succeeding times, to give a true con- 
clusion whether the things were transacted and assented to by 
both Houses, or only by the lords* house, or the consilium 
ordinarium.” We have seen that in Edward I.'s reign the 
courts of*law were only just beginning to get an independent 
existence.® These large meetings of the Council, at which the 
king meets the estates, include the courts of law ; and so, as 
Professor Baldwin has said, we seem to get “ a survival of the 
conception of a single governing institution.” ^ But this single 
• 

^ For a later instance (1429) of the use of the term Parliament to mean a great 
council or general assembly of the Lordh Spiritual and Temporal, see Nicolas, 
Privy Council iii, Ixii ; cp. Pollard, Evolution of Parliament 33-34. 

^ Parliament Roll xxxvi-xlvii ; below chap. vi. 

•Hale, Jurisdiction of tha House of Lords 23, 7o-73«* 

* Professor Baldwin, The King^s Council ii2>ii4, has pointed out that the term 
** ordinary council ” does not occur till the reign of Henry VIII., and that it is a 
mistake ** to project the idea of a division between dirdinary and privy councillors 
into the Middle Ages ; he thinks that though th^ rank of the councillors differed, 
there was no organic difference between different councils; **the only vital dis- 
tinction of this kind which the Middle Ages really demanded was that between the 
Parliament and the Council ; ” that distinction^ as we shall see, grew up in the 
course of the fourteenth century, below 360, 486-489. 

• Hale, Jurisdiction of the House of Lords, chap. ^ii. 

•Above 195-Z96* 204%07, 231-233. 

^ ** With great comprehensiveness the Parliaments of Edward I. were made to 
include not only the severad estates, but all of the existing courts of law. In the 
remerging of these branches there seems to have been a survival of the conception 

VOL. L— 23 
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governing institution is now no longer only a body of officials 
and magnates : it includes representatives from the counties and 
boroughs. We shall see that this addition will set in motion a 
train of events which will in time completely differentiate the 
King’s Couhcil in Parliament from any other council or court ^ ^ 

(3) What does the King’s Council do at a Parliament? 
Business of state is transacted, and there will sometime*s be 
taxation and legislation.^ But it is to two other functions that 
we must look for some of the origins of the later jurisdiction of 
the House of Lords, (i) It hears important cases.® It is not 
merely a court of appeal. It exercises original jurisdiction. It 
is not tied down by the technical rules which are beginning to 
fetter the two Benches. Like the Curia Regis of Henry II.’s 
time, it can administer a species of equity because it is a supreme 
court. Why any particular case should be heard in Parliament 
rather than elsewhere is not clear. All that can be said is that 
“ the causes heard in Parliament are impor^nt causej, important 
because they concern the king, or because they concern very 
great men, or because they involve grave questions of public law, 
or because they are unprecedented.” ^ Most of these cases were 
determined by the Council; some after the estates had been 
dismissed. All, however, were regarded as being determined by 
the Council in Parliament. In fact “throughout the Middle 
Ages cases were likely to be heard at alternate stages in Parlia- 
ment and before the Council.” ® (ii) It answers petitions. The 
writ appointing the receivers of petitions stands at the head of 
the Roll. The Roll itself shows that it is the answering of peti- 
tions which is its chief duty. Two earlier ordinances of the 
eighth ® and twenty-first ^ years of the reign show that their 

of a single governing institution,’* The King’s Council 309 ; Select Cases before the 
Council (S.S.) XX, xxi. 

^ Below 360. ^ Parliament Roll, xlviii-liv. 

3 Such cases are those of Nicholas Segrave (no. 449); a suit as to tallage 
between the citixens of Salisbury and the Bishop (no. 451); proceedings in con- 
seauence of riots at Oxford (nos. 452, <453) ; proceedings against the citizens of 
Winchester for an escape (no. 456). 

* Maitland, Parliament Roll, Ixxxv; for an instance of a case heard before the 
Council because it affected great men see Baldwin, Scjiect Cases before the Council 
(S.S.} 5. 1 , lii. 

* Ibid xiii. 

‘‘Ryley, Placita 442; Stubbs, C.H. ii 286 n. 2; it is provided that because of 
the inconvenience caused by the large mass of petitions, ** all the petitions which 
touch the seal come first to the Ciiancellor, those that touch the Exchequer to the 
Exchequer, those that touch the justices and the law of the land to the justices, 
those that touch the Jewry to the justices of the Jewry. If the requests be so great 
or so much of grace that the chaifeellor and the others cannot grant them without 
the king, then they shall carry them with their own hands to the king to know his 
will. . . . Thus the king adQ his council without burden of other business can 
attend to the important business of his realm and of foreign lands ; ** cp. Reeves, 
H.E.L. ii 289, 290. 

7 Ryley 459; Stubbs, C.H. ii 286 n. 3; similar provisions were made, and re- 
ceivers of petitions were appointed. 
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number was so great that it was necessary to make arrangements 
for their classification. The petitions were of varied kinds. They 
came chiefly from individuals and communities. Some asked 
for things which the petitioners could get by an aj:tion at law. 
These were sent to the ordinary courts. Sometimes they asked 
fai|(purs of the king. Sometimes they asked for relief which no 
known writ could give. Sometimes they asked for new legisla- 
tion. All these petitions came before the Council who, perhaps, 
examined the petitioner. It then either endorsed an answer 
which sent the petition to one of the ordinary courts, or it laid 
the matter before the king.^ In the answers we “ very rarely 
find anything in point of decision or judicature;” we usually 
find only “a recommendation to those proper courts, persons, or 
places where they (the petitions) were naturally and legally de- 
terminable.” They are a council of “advice, preparation, and 
direction,” rather than a council of "jurisdiction or decision;”^ 
and the Giouncil continued to act thus after it had become 
definitely separated from the House of Lords.® In later days 
some of these petitions will be addressed directly to the Chan- 
cellor ; others will, if assented to by the king and both Houses, 
become statutes ; others will be dealt with by the king in 
Council. But the time has not yet come when the functions of 
Parliament, the court of Chancery, and the Council, can be 
clearly distinguished. In the meantime the Council in Parlia- 
ment is doing just what Fleta describes it as doing. It is pro- 
viding new remedies for new wrongs. It is distributing justice 
according^ to each man’s deserts. 

During the fourteenth and fifteenth centuries the same pro- 
cess of differentiation in governmental institutions which had 
given rise to the courts of common law divided Parliament from 
the Council, and Parliament into two Houses. The origin of the 
judicial functions exercised by the House of Lords can be traced 
uTtimately to this twofold division ; and therefore it is necessary 
to say something of its causes. 

The King’s Council in Parliament in Edward I.’s reign can 
be divided into three feirly distinct groups* Firstly there were 
the "curiales” — the group of professional councillors who had 
been, from the time of the Norman Conquest, the backbone of 
the Curia Regis. They included “ a varying number of justices, 
barons of the exchequer, clerks of the chancery, and other 
learned men”.* Secondly there wej-e the magnates, lay and 

‘ ^ Parliament Roll Ix-lxiv ; Maitland thinks that '* |j[ie entries on the roll stand to 
the endorsed petitions in Ihe relation of copies to orig^al documents.*’ 

> Hale, Jurisdiction of the House of Lords 25. 

* Baldwin, Select Cases before the Council (S.S.) xviii. 

* Baldwin, The King’s Council 3i2‘3X4* 
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ecclesiastical. They were the large landowners who were 
entitled to a special summons on important occasions because 
they were the most important tenants of the crown. ^ Thirdly 
there were ^e elected representatives from the boroughs and the,^ 
counties. The separation of the curiales from the magnates; 
the alliance between the magnates assembled in the Housjp^of 
Lords and the elected representatives assembled in the House of 
Commons, which resulted in the settlement of the constitution of 
the two Houses of Parliament ; and the settlement of the respec- 
tive powers of these two Houses in relation to judicature — these 
were the three causes which gave rise, in the course of the 
fourteenth and fifteenth centuries, to the new grouping both of 
institutions and functions, from which the various kinds of juris- 
diction exercised by the House of Lords emerged. The origins 
of these varieties of jurisdiction I shall therefore describe under 
these three heads. 

(i) The separation of the curiales from tJie magnates. 

Hale,‘^ writing at the latter part of the seventeenth century, 
pointed out that, ‘‘ In the great court of Parliament at least the 
figure and model of the consilium regis and the persons whereof 
it consisted is to this day preserved in the Lords* House in 
Parliament. For thither are summoned the great officers, 
whether they are peers or not; as the chancellor, treasurer, 
privy seal, secretaries of state, judges, barons of the exchequer, 
masters of chancery, king’s serjeant and attorney, the treasurer 
of the household, steward and chamberlain of th€ household, cand 
most if not all the king’s privy council.” But long before Hale’s 
day these officials had ceased to be th^ ‘‘ core and essence ” of 
the Parliament. In fact this separation of the officials from the 
magnates, which made the Council and the House of Lords quite 
separate institutions, had begun in Henry III.'s reign, and became 
permanent in Edward II.'s reign.® “ It is noticeable,” sa^s 
Professor Baldwin,^ “‘that in pdint of numbers, while Edward L 
could summon as many as thirty such officials at a time, 
Edward III. rarely ipvited more than tenj; sometimes only seven 
or five or less, to come to Parliament.” The cases which came 
before Parliament were said in 1327 to be heard, not “coram 
rege et concilio suo in Pa^liamento,” but “ coram domino rege et 
consilio suo in presentia regis procerum et magnatum regni in 
Parliamento suo.”® Thug the phrase “king in his council in 
Parliament,” came to mean, not a joint session of the Council 
€■ , 

^ Baldwin, Th«King*8 Council 311-312, 315. 

> Jurisdiction of the House of Lords 58-59. 

* Pollard, Evolution of Parliament go-gi. 

^ The King’s Council, 3x6-317. “Ibid 317. 
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and Parliament, but simply a session of the House of Lords, 
to which the judges and certain other officials of the crown were 
summoned merely as assistants.^ 

• A powerful cause making for this separation wa§ the growth 
of the idea that the magnates specially summoned to Parliament, 
aJ^i sitting together in the House of Lords, were peers ; and that 
to be a member of the peerage conferred a special status.*^ The 
notion was fostered by the clause of Magna Carta which provided 
for a trial by peers ; ® and, whatever may have been the original 
meaning of this clause,^ it was used in the fourteenth century to 
give to the peers who sat in the House of Lords the right, if 
accused¥Df treason or felony, to be tried by their peers in that 
House. It is clear that this privilege made the class of peers a 
very distinct class, and separated it from the royal officials who 
were also summoned to the King s Council in Parliament. 

Who, then, constituted this class of peers ? * The Earl was 
from the fitst a dignified official, and the title was always a name 
of dignity.^ The first Duke was the Black Prince. “ His duke- 
dom in fact was only a superior kind of earldom.** Marquis and 
Viscount were foreign terms introduced at a still later period. 
The Baron was never a dignified official.® The title was origin- 
ally used to designate the tenure of a certain estate rated as a 
barony; and until the middle of Edward III.*s reign the 
summonses of barons to Parliament were quite capricious. The 
first person to be created a Baron by letters patent was John de 
Beauchamp whp was created Baron of Kidderminster in 1387.^® 
It was not till about that time that a barony began to be regarded 
as a dignity, and for a long period it is not quite clear how far a 
barony represented property, how far it represented dignity. We 
are reminded of the conflict between property and jurisdiction 
which existed in the manor. But with the abolition of tenure by 
nylitary service barony by tenure lost its meaning. The barony 
became a dignity simply ; and tl\e Baron tpok rank as a peer.^^ 
The case of the Spiritual Lords is more difficult. That they 


' ** As the prelates and lords absorbed all the inSependent functions of the 
justices and their associates, * the council in Parliament ’ as an expression inevitably 
shifted from its original meaning. Although it was us6d less frequently than before, 
it meant nothing less than the House of Lords, wherein a few of the law officers of 
the crown remained in a subordinate capacity,” blildwin, The King’s Council 318; 
•cp. Pollard, Evolution of Parliament 105-106. 

* Below 358 n. 5. . ® § 39 (1215)- 

^ Above 59, 60. ' ® Below 386-388. 

* See Pollard, Evolution of Parliament, chap v. 

’ Pike, House of Lords, chap. v. ^hid 348. 

* Ibid chaps, vi, vii. ^^Ibid no, in. 

“ Ibid 129-13 1 ; in 1669 barony by tenure was declared obsolete ; see the Berkeley 
Peerage Case (1861), Anson, Parliament (2nd Ed.), 193-196. 
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were held to be barons in the Middle Ages is clear.^ But they 
could not take part in a sentence of death.® They did not claim 
to be tried by their peers because they denied their liability to 
be tried by Ipymen.® Thus they did not share what had come 
to be the distinctive mark of the peerage. In Henry VIIL’s 
reign the Abbot of Tavistock was termed a Spiritual LorcV<^f 
Parliament ; and this is the position which they have finally as- 
sumed.^ It is true that they possess all the other privileges of 
the peerage; and these in former days were numerous.® It 
might perhaps have been more in accord with history to have 
concluded with Selden that they were peers, though they had no 
right to be tried by their peers.® But it is trial by peprs that 
the law has singled out as the test of peerage ; and with this test 
they cannot comply. 

This separation between the classes of magnates and the royal 
officials, which had made up the King’s Council in Parliament in 
Edward 1. *s reign, was no doubt helped by the long staciding feud 
between the great barons and these royal officials.^ The strong 
government of Henry II. and Edward I. had crushed the dis- 
orderly anarchic feudalism of the sort that had run riot in 
Stephen’s reign. But the great barons eagerly embraced the op- 
portunity to embarrass the royal officials who managed the central 
government, by declining to admit their equality in an assembly 
in which the baronial influence was all powerful. This doctrine 
of the peerage, and the accompanying right to trial by. peers in 
the House of Lords, was an excellent means to this end ; ® and 
so we get the establishment of the idea of the peerage^ and the 
acquisition by the House of Lords of a criminal jurisdiction over 
peers, which it still retains, • 

There was another direction also in which this jealousy be- 
tween the magnates and the official classes was operative. We 
have seen that the great business of Edward I.’s Parliaments w^s ' 

• • 

^ Selden, Privileges of the Baronage, Works iii 1537-1539 ; Pike, House of 
Lords 160, 161 ; Phillimore, Eccl. Law (Ed. 1895) 60-62. 

^ In Edward IV. ’s time Littleton thought that thev could appoint a Procurator, 
Pike, House of Lords 218 ; Coke, Third Instit. 31. 

*They were tried by jury in the ordinary way-; Bishop of Coventry (1307J ; 
Bishop of Hereford (1324) ; Bishop of Carlisle (1401) ; Bishop of Rochester (1574) ; 
Archbishop Cranmer (1553). 

* Pike, House of Lords 163, ]f»4. 

^ Selden, loc. cit. 1533-1586 ; instances are : If a peer was a party a knight must, 
be on the jury till 1751 ; freedom from arrest in civil actions ; clergy ; letters missive 

sent them by the chancellor initead of a writ of subpcena. 

* Ibid 1538 ; cp. Jurisdiction in Parliament, Works iii 1589. 

7 ** Until the death of Eds/ard I. the strife was repreyed with difficulty, but it 
came all the more surely durffig the reign of his successor,** Baldwin, The King*a 
Council 315. 

B Pollard, Evolution of Parliament 94. 
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the hearing of petitions. In 1305 clerks to receive and classify 
the petitions, and committees to receive only or to receive and 
answer them were appointed ; and these committees were com- 
iposed chiefly of officials and partly of magnatej.^ As the 
fourteenth century proceeded, the magnates tried to keep the 
an^vpring of these petitions in the hands of committees appointed 
by themselves. Thus in 1 3 1 6 groups of receivers were appointed, 
who were usually clerks of the Chancery, to receive and classify 
the petitions, while the duty of hearing them was turned over to 
persons called triers or auditors or examiners who were “ bishops 
and barons with only a few of the judges and officers to aid them.” ^ 
In Edward III.’s reign a further step was taken in the elimina- 
tion of the authority of the officials. At the request of the 
Commons, these auditors were deprived of the power to answer 
the petitions if the answer involved the determination of any 
matter of law.® All such petitions must be determined by the 
House itself. And %o, as Hale says,^ “ as the grandeur of the 
Lords prevailed, so by degrees the power of the auditors and con- 
silium decayed.” Their appointment became a mere formality, 
but it was not till 1886 that the formality of appointing them 
was dropped.® 

But the House of Lords had other and more important work 
to do than the answering of petitions.® They were the advisers 
of the king upon matters of state policy domestic and foreign. 
Hence, as«Professor Baldwin says, “ scores of petitions both public 
and private, ‘ frojn the brevity of time ’ went unanswered and were 
leftover from Parliament to Parliament”.^ The Lords tried in 
vain to cope with the flood,® and at length, in the fifteenth cen- 
tury, they pursued the Only possible course, a^d turned them 
over to the Council.® Thus the greater part of the jurisdiction 
which the Lords had grasped at, but could not hold, was aban- 
dqped to the officials who composed the Council ; and, in the 
sixteenth century, it was divided between ^he Council, the Star 
Chamber, and the Chancery.^® t'or all that, the claim to deal 
with these petitions, put forward by the House of Lords in the 
fourteenth century, lefP its mark on the jurisdiction of the House. 
It enabled it to assert vague powers to hear important cases 

1 Parliament Roll (R.S.) no. 1, and see Introd.dvii-lxi. 

> Baldwin, The King's Council 323-324; Hale, Jurisdiction of the House of 
Lords, chap. xii. 

* Baldwin, op. cit. 325. % 

* Jurisdiction of the House of Lords 77. 

^ Anson, Parliament 3^4 — ** The receivers were judges or masters in the courts ; 
the triers were chosen from among the temporal peerB.S^ 

* Baldwin, The King's Council 326, citing R.P. ii 316. 

7 The King's Council, 326. ^ Ibid 326.327. 

^ Ibid 327-328. Below 405-409. 
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criminal or civil, which were not precisely defined till the seven- 
teenth century.^ We shall see, too, that the form in which their 
jurisdiction in error was exercised was intimately related to their 
right to receive and adjudicate upon petitions for redress pre-* 
seated to the King and his Council in Parliament.^ 

(2) The alliance between the magnates assembled in the 
House of Lords and the elected representatives assembled in the 
House of Commons. 

We have seen that in Edward III.’s reign the Commons had 
requested the Lords not to allow the auditors of petitions to 
answer petitions which involved the determination of any matter 
of law.* It is this jealousy of any interference with the law 
which was the bond of union between the Lords and Commons. 
From the early years of the fourteenth century, both Lords and 
Commons maintained that it was only in Parliament that there 
could be any legislation, or any alteration o^ either tk'e common 
or statute law.^ It was indeed admitted that the Council might 
have powers of legislating an emergency — such as the emergency 
which called forth the Ordinance of Labourers in 1349 ; and that 
it might, on similar grounds, have a moderate power to suspend 
statutes ; ^ but, from the time when the statute of 1322 ® which 
repealed the Ordinances of the Lords Ordainers was enacted, it 
was steadily maintained that the legislative power was in the 
whole Parliament, and in it alone. Now it is clear that this al- 
liance of Lords and Commons to maintain, as against the Council, 
their control over the law, united both the Houses veary closely 
with the common law courts and judges. We shall see that the 
common lawyer^ were beginning to be an important group in the 
House of Commons ; ^ and that both they and the judges were 
unwilling to take their law from the Council.® This unwilling- 
ness was strengthened by the fact that the Council in the foiy- 
teenth and fifteenth, centuries was exercising a jurisdiction 
supplementary to that of the common law courts, and by pro- 
cesses and on principles which were not those of the common 
law.® It was only natural therefore that 'the common lawyers 
should, for both these reasons, consider that errors in law were 
amendable not by the Council but by Parliament. 

^ Below 365 seqq. ** * Below 370-371. 

* Above 359. < Vol. ii Bk. in c. 5 ; Baldwin, op. cit. 318. 

0 Vol. ii Bk. iii c. 5 ; Baldwin, pp. cit. 319, 320. 

> The matters which are to established for the estate of our lord the kinff 
and of his heirs, and for the estate of the realm and of the people, shall be treated, 
accorded, and established in ^rliaments by our lord the kkig, and by the consent of 
the prelates, earls, and barons; and the commonalty of the realm, according as hath 
been heretofore accustomed,*’ 15 Edward II. Statutes (R.C.) i zSg ; Stubbs, C.H. ii 
382-383 ; vol. ii Bk. iii c. 5. 

/ ^ Vol. ii Bk. iii c. 5. ® Below 361. • Below 486. 
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It is no doubt true that in the days when the Council and 
the King’s Bench and Parliament were hardly distinct, and not 
yet rivals, precedents could be found for a jurisdiction in error 
by the Council.^ But, so soon as these bodies becapie distinct 
and rival bodies, there was but little hesitation on the part of 
th?\sQmmon law judges in asserting the inability of the Council 
to exercise a jurisdiction in error. In 1 366 a judgment of the 
Common Pleas was reversed by the Council ; but, says the Year 
Book,^ “ the judges paid no attention to this reversal before the 
Council, because that was not a place where judgment could be 
reversed.” After this decision, the jurisdiction to amend the 
errors of tihe common law courts was left to Parliament.® Though 
the Council might advise the judges, or even give directions as 
to the hearing of a case,^ its only jurisdiction in error was over 
courts which exercised a jurisdiction outside the sphere of the 
common law courts.® 

The jurTsdiction Vhich the House of Lords thus assumed 
tended to be generally a jurisdiction in error, and not an original 
jurisdiction. There are many petitions in which the petitioner 
was told to pursue his remedy at common law.® In 1377 all the 
judges in Parliament stated that error in the Common Bench 
ought to be amended in the King’s Bench, and should not be 
brought immediately into Parliament.'^ In 1402 the Commons 
complained that, after judgment given, the parties were often 
compelled*to answer afresh sometimes before the king, sometimes 
before the Council, and sometimes before Parliament ; and they 
prayed that after judgment the parties should not be thus made 


^ Above 209-210 ; as Baldwin says, op. cit. 335, ** there was a conflict of pre- 
cedents arising from the fact that these two bodies of authority were not clearly 
distinguished.*’ 

®Y.B. 39 Ed. III. Pasch. p. 14 — “Les justices ne pristerent nul regard al 
Tevtrser devant le consel pour ce que ne fuit place ou judgment purroit estre re- 
verse.” ^ * 

® Baldwin, op. cit. 336. 

* Professor Baldwin says the reason for this apparent anomaly is that “a 
judicial opinion or word of advice need not be a matter of record, but a final judg- 
ment it was thought should dhly be made by a court of arecord; ” but we shall see 
that the technical idea of a court of record was not quite reached at this period, 
vol. V Bk. iv Pt. I. c. 4 ; the reason rather is that a jud^ent made law — at any rate 
for the parties : advice or directions to the judges did not. 

* Below 520-522. • 

^ In a case before Parliament in 1290 a litigant was told, “ Nec est juri con- 
sonum vel hactenus in curia ista usitatum, quod aliquis sine lege communi et brevi 
de cancellaria de libero tenemento suo respondeat, et maxime in ca^ ubi breve de 
cancellaria locum habere possit,” Ryley, Placita 43; similarly in 1389 the Lords 
told a petitioner, **que la dite Petition n’estoit pas Pet^Uon du Parlement, ein?: que 
la mature en ycelle compilb deust estre discus par laijpommune Ley. Et pur ce 
agarde fuist . . . que le dit Adam ne prendroit riens par sa suite,” R.P. iii 259, 13 
Rich. II. no. 10. 

7 R.P. ii 330, 50 Ed. III. no. 48. 



THE HOUSE OF LORDS 


362 

to answer, but that the judgment should be final till reversed by 
attaint or error. ^ Thus, although it is nowhere explicitly stated 
that the jurisdiction of the House of Lords over cases within 
the jurisdi(;^ion of the common law courts was only a juris^> 
diction in error, it was in fact generally a jurisdiction of this 
kind Obviously the House would have had no time tp/oe 
constantly hearing cases which could be perfectly well heard by 
these courts. In fact it had not time enough even to hear the 
writs of error brought before it.^ Like its jurisdiction over 
petitions, its jurisdiction in error fell into abeyance in the course 
of the fifteenth century. But, unlike its jurisdictions over petitions, 
this jurisdiction was never appropriated by the Councils It was 
always recognized as belonging to the House ; it was revived in 
the latter half of the sixteenth and the earlier half of the seven- 
teenth centuries ; and its limitations were fixed in the last half 
of the latter century.^ 

(3) The settlement of the powers of the two Houses in re- 
lation to judicature. 

As jurisdiction to correct the errors of the King’s Bench was 
said to be in Parliament, the question at once arises, Why did 
this jurisdiction come to be vested in the Lords to the exclusion 
of the Commons? That it was so vested only in the Lords 
was definitely stated by all the judges in 1485 it had then been 
generally recognized for at least a century,® and it has never 
been judicially questioned. Hale, nevertheless, thought that the 
right of the Commons to share in the judicial powprs of* the 
Lords, though “much disused,” was still a subsisting right 
and Coke ^ and Holt ® seem to have boen of the same opinion. 
But, firstly, the cases cited in support of this view are generally 
either of a political character, or come from a date before the 

1 R.P, iii 510, 4 Hy. IV. no. no. • 

* Above 359. , ® Below 370-375. 

* “ Per dominos tantum et non per dommunitatem assignabitur senescallum qui 
cum dominis spiritualibus et temporalibus per consilium justiciaiiorum procedent ad 
errorem corrigendum,” Y.B. z Hy. VII. Pasch. pi. 5 (p. 20). 

“Below 363. • «■ 

“Jurisdiction of the House of Lords, chap, xxii ; cp. Pike, House of Lords 290, 
291, 294 n. 2. 

Fourth Instit. 23, and instances there cited ; there is a note upon erroneous 
judgments in Parliament in the IJouse of Lords MSS. of the year 1624, Hist. MSS. 
Comm. Third Rep. App. Pt. I. 34-35, in which the idea of the need for the consent 
of the Commons appears — ** A judgment was anciently reversed in Parliament by 
petition to the Kinp^, referred by /lim to Parliament, the Lords then appointed a 
committee to examine the errors, and afterwards acquainted the Commons with 
their decision,/ as it is the judgment of the King and Lords with assent of the 
Commons.” ^ «’■ 

“'He said in R. v. Knollys (1694) z Ld. Raym. at p. Z5, ” The judicial power is 
’ only in the Lords, but legally and virtually it is the judgment of the King as well as , 
of the Lords, and perhaps of the Commons too.” 
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constitution and powers of Parliament were definitely settled ; ^ 
and, secondly, they are sometimes instances of the exercise of 
legislative rather than judicial powers.^ These two powers were, 
m we shall see, by no means accurately distinguisljed in the 
eajlier part of the mediaeval period and even later. ^ The exer- 
cis^^^f both might originate in petitions for relief; and the 
character of the relief sought often did not fall clearly into 
one or other category. This confusion has helped to mislead 
later historians and judges who have read into these cases 
ideas and distinctions which were unknown when they were 
decided. 

In spit^ then of these weighty authorities to the contrary, it is 
probable that the Commons never seriously claimed to share the 
judicial powers of the Lords ; and there are three reasons why 
this was so. (i) It was not quite forgotten that jurisdiction in 
error was to the King and his Council in Parliament. Though 
the House 8f Lords^had reduced the official members of the 
Council — the judges, law officers, and others — to the rank of 
assistants, they were still attached to the House in that capacity ; 
and the House could therefore consult them in the hearing of 
appeals. It might therefore be contended that the House of 
Lords was still a Council of the crown; but the House of 
Commons had never claimed to possess that status.^ After 
Richard II.’s reign it is clear from the way in which petitions of 
error were addressed that it was generally recognized that this 
jurisdiction belor^ed to the Lords only. These petitions were 
geneAlly addressed “al roy et al nobles,’* or ^‘al nobles seig- 
neurs en parlement;”® and after Henry IV.’s reign the pro- 
ceedings are said to be coram nobis prelatis et proceribus in 

^ The cases of the Bishop of Hereford and Thomas of Lancaster, in which the 
judgment was reversed by the whole Parliament at the beginning of Edward Ill.'s 
reiga, cited by Hale, op. cit. chap, xxii, are clearly of a political character ; Segrave's 
Case, Parliament Roll of 1305 (R.S.) 257, comes from th^ very early days of Parlia- 
ment, and was also a political case ; ProfessAr Baldwin, op. cit. 330 n. 2, cites two 
cases in which the Commons were recited to have taken part in a judgment ; the 
first is from the Close Roll of 39 Ed. III. m. 27 ; the second is clearly political, aa 
it is the reven^ of the judgnieJIt declaring Roger Mortimes a traitor, R.P. ii 256. 

^ A good instance of this confusion is the case of the Earl of Salisbury, cited 
by Hale, op. cit. chap, xvi ; it appears that he assigned ^as an error that the judg- 
ment against him was, ** sauns petition ou assent des communes en le dit parlement 
queux de droit serront peticioners ou assentours de ^eo que serra ordeine pet ley en 
parlement,” R.P. iv x8, 2 Hy. V. no. 12. 

*Vol. ii Bk. iii c. 5. 

^Baldwin, op. cit. 308; as Pike, House of L^rds 50, says, ” Thp iCing in his 
Council in his Parliament . . . was not necessarily a Parliament including the 
Commons, but a Parliament of Lords Spiritual and Tmporal with the King and 
bis Council sitting therein.* ^In this assembly it seems, that we must recognize» 
the ancient Common Council of the Realm which Bracton mentioned as the neces- 
sary authority for the form of an original writ.” 

* Hale, Jurisdiction of. the House of Lords 138. 
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Parliamento.” ^ (ii) Though the House of Lords could claim to 
be a Council of the crown, it undoubtedly was a branch of the 
Parliament. Thus an appeal to a body styled “ the King in his 
Council in^arliament ” could only be to the House of Lords.^- 
(iii) The Commons did not desire to be burdened with the duty 
of judicature. As Maitland has said in another conne^^n,^ 
we must often, in dealing with the courts of the Middle Ages, 
“put duty in the first line, right in the second.’* In answer to 
a petition by the Commons in 1400 it was declared that judg- 
ments in Parliament belonged only to the King and the Lords 
and not to the Commons, saving that in respect of legislation, 
taxation, and other such things for the profit of the realm they 
might be asked for their advice and consent.'* The petition of 
the Commons was perhaps intended to apply only to appeals 
for crime in Parliament,® which in Richard II.’s reign had been 
extensively used for political purposes.® But, in later years, it 
was taken to apply to all the jurisdiction exercised b}?' the Lords. 
Whether or not such an interpretation was correct, it is pretty 
clear that the Commons never asserted from that date onwards 
any claim to share the judicial powers of the Lords. 

We can thus see the origins of the judicial powers of the 
House of Lords partly in its old association with the Council, 
partly in the separation of the official members of the Council 
from the magnates, partly in the growth of the idea of the peer- 
age, partly in the settlement of the constitution of Parliament 
and of the relations between the two Houses of JParliament. All 
these causes contributed to give the House of Lords the* very 

^ Hale, Jurisdiction of the House of Lords^ 142 ; Hale’s comment is very 
apposite, ** This it seems obtained upon two reasons : z. Because the lords were 
intent as much as possible to exclude the commons from a concurrent judicature in 
such cases, which possibly was not so well obviated by the general words of parlia- 
mentum or curia nostri parliamenti^ which by construction might possibly extend 
to both houses. 2. Because they were intent also to exclude the consilium oMn- 
arium from a concurrent, voice in tl]ese cases, and to bring them to be only 
assistants.” 

^ ** The essential part of * the King in Council in Parliament,’ for the purpose 
of this jurisdiction, was therefore at the time (1377) considered to be the Parliament ; 
and as the Commons fornted no necessary part of * ftie King in Council in Parlia- 
ment,’ the word Parliament must be interpreted to mean the House of Lords,” 
Pike, House of Lords 289. , 

3 Parliament Roll (R.S.) Ixxxvi ; cp. Baldwin, op. cit. 330. 

* R.P. iii 427, I Hy. IV. no.«79. 

B The words of the petition are, ** que nul record soit fait en Parlement encontre 
les ditz Communes qu’ils sont ou serront parties as ascunes juggementz donez ou 
as doner e.:-pprfiR en Parlement.”# 

• Below 378-379. 

^See the Y.B. cited ^ve 362 n. 4; cp. Selden, Judicature in Parliament, 
Works iii 1637 ; Professor Wlard, Evolution of Parliament 331 n. 3 doubts whether 
the renunciation of the Commons was intended to be permanent ; but it is clear 
that the case in the Commons Journals i 45 to which he refers is merely an inquiry 
without any reference to strictly judicial proceedings. 
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various kinds of jurisdiction exercised by it from time to time 
during the fourteenth century. But, during that century, the 
spheres of its jurisdiction had been by no means accurately defined. 
Jhe collapse of Parliamentary government, which occurred in 
the fifteenth century, and the outbreak of the Wars of the Roses, 
std^^ped all chance of any settlement of this problem ; ^ and in 
the s^xteenth century the powers assumed by the King and 
Council ^ gave little opportunity to the House of Lords to exer- 
cise its judicial powers. Almost the only one of its judicial 
powers which was actively exercised was its power to try peers 
accused of treason or felony. However, the fact that it had 
other judjpial powers was recognized ; and these powers were 
naturally revived with the revival of the powers of Parliament 
in the seventeenth century. It was therefore during that century 
that the extent of the judicial powers of the House of Lords 
were at length ascertained and settled upon their modern basis. 
To the history of thi.^ process of definition we must now turn. 

II. The Settlement of the Judicial Powers of the 
House of Lords 

If we look at the judicial powers of the House of Lords from 
the point of view of the settlement ultimately arrived at, we can 
classify them under the following three heads : Civil Jurisdiction ; 
Criminal Jurisdiction ; and Jurisdiction in Cases of Privilege. 
Under these heads therefore I shall relate the history of their 
settl(?ment jupon Iheir modern basis. 

(i) Civil Jurisdiction.* 

The history of the civil jurisdiction of the House of Lords 
falls under two heads: Original Jurisdiction, and Jurisdiction 
arising from proceedings pending or decided in the inferior 
courts. 


Original Jurisdiction 

We have seen that in Edwards I.*s reigp the jurisdiction ex- 
ercised by Parliament was as often original as not ; but that in 
the fourteenth and fifteenth centuries there was a growing 
tendency not to exercise such jurisdiction. At the same time 
there are precedents of cases heard originally byjIliL LBTSs. If 
the king’s interest ws^p specially concerned Jie would commission 


^ Below 483-485, 490-491 ; vol. ii Bk. iii c. 5. 


* Below 503-508. 



866 THE HOUSE OF LORDS 

■' 

the Lords to hear the case. Thus petitions of right and mon- 
strans de droit, cases of lunacy, cases where, owing to the turbul* 
ence and strength of one of the parties, justice could not be got 
in the ordinary courts, were heard by the Lords in this wax,^ 
During thS Tudor period many of these cases were dealt with b^y 
the Council. There are no precedents for the exercise ofrany 
sort of original jurisdiction by the Lords during that perid 3 . In 
1621 there are three cases in which they assumed such jurisdic- 
tion ; ^ and their assumption of this jurisdiction was justified by 
Selden,* who had, in that year, been commissioned by a com- 
mittee of the Lords to draw up an account of the privileges of 
the peers.^ His work is based upon old records taken from a 
time when the constitution of Parliament was not fixed. The 
records could be made to justify any pretension of the Lords. 
But, being merely statements of facts occurring at a time when 
there were no rules upon the subject, they could equally well 
serve the purposes of those who opposed thrrse pretensions. They 
were interpreted by the Lords as giving them the widest jurisdic- 
tion. In 1626 they .entertained the petition of a private person 
with reference to riots which had taken place at Banbury. Other 
cases were depending before them when the Parliament was dis- 
solved.® They entertained many such cases during the Long 
Parliament ; but, as Hale justly observes, this is hardly a time 
from which precedents could be safely drawn. The cases of 
Lilburne (1646) and of Maynard (1647) produced a pontroversy 
on the subject,® Prynne published a book entitled “ A Plea for 
the Lords and House of Peers,” in which he Asserted th» juris- 
diction in the widest term ; and the influence of the book is 
evident from the proceedings of the .Lords in the Convention 
Parliament. It is significant, however, that the Commons de- 
clined to admit their jurisdiction “ so largely as they had asserted 
it.” The Lords in no way receded from their claims. In 1663 
they sentenced to fine and imprisonment two persons called 
Fitton and Carr for* libels updh Lord Gerard of Brandon.^ Both 
petitioned the Commons, and committees were appointed to ex- 
amine the cases. JFitton’s case was, on the report of the com- 
mittee, argued at the bar of the House of Commons. Mr. Offley, 
his counsel, referred* to what was undoubtedly one of the main 
causes of the increased .jurisdiction claimed by the Lords when 

‘ Bjjle, Jurisdiction of the House of Lords Z04. 

*Ibid Preface) xxii; Hist, MSS. Comm. Fourth Rep. App. II. 

* Judicature in Parliament, Works iii 1590. ^Hale, op, cit. xxix-xxxi. 

•Ibid IMiii; L.Q.R. x<ii 167-169. f 

•Spence, Equitable jA'isdiction i 395, 396; L.Q.R. xvii 167, 168. 

^ Hargrave's Preface xcix, c ; for another petition in 1663 which involved an 
exercise of an original jurisdiction see Hist. MSS. Comm. Seventh Rep. App. X7t« ; 
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he said that “ the jurisdiction of the Star Chamber is now trans- 
formed into the House of Lords but somewhat in a nobler way/' 
Nothing further was done in these cases — possibly the Commons 
thought that they might be justified on the ground of privilege. 

The decisive controversy arose in 1666 in the cas 3 of Skinner 
vT^he East India Company} Skinner presented a petition to 
the iKng against the East India Company. He complained 
that they had seized his ship, that they had assaulted him in his 
warehouse at Jamba in Sumatra, and that they had taken away 
an island which belonged to him. The king referred the matter 
to the Archbishop of Canterbury, the Lord Chancellor, the Lord 
Privy Seal, and Lord Ashley to report. After hearing the 
Company^ the referees reported in Skinner's favour. The king 
then sent a message to the Lords recommending them to do the 
petitioner justice; and Skinner himself also petitioned them. 
The Lords ordered the Company to put in an answer. The 
Company denied the, allegations, and pleaded to the Lords juris- 
diction, “ because the matters of complaint in the petition are 
such, for which remedy is ordinarily given in the courts of West- 
minster Hall, wherein these respondents have right to be tried, 
and ought not to be brought hither per saltum.” The plea was, 
however, overruled, and they were ordered to pay ^^5000 damages 
to Skinner. In the meantime the Company had petitioned the 
Commons, The Commons voted that the proceedings of the 
Lords were illegal. Two conferences produced no result ; and a 
prorogation till October 1669 was ineffectual to stop the dispute. 
Theming again ’prorogued the Houses in the December of that 
year till February 1670. When they met he proposed that both 
sides should erase all records of the matter from their books. 
The proposal was accepted, and peace restored.^ The victory 
remained with the Commons ; and the law was settled in accord- 
ance with the views of all the leading lawyers of that day.^ A 
sli^t attempt to revive this jurisdiction was made in 1693,^ when 
a petition was presented to the Lords agairftt certain judges for 
not sealing a Bill of Exceptions. But on hearing the judges the 
o » 

^ Hargrave’s Preface ciii seqq. ; 6 S.T. 710 ; Hist. MSS. Comm. Eighth Rep. 
App. 165-174; it was apparently thought by some that (he jurisdiction assumed by 
the Lords could be justified on the ground that the cause of action arose out of 
England, S.P. Dom. 1663-1664, 673, ci 81. > 

^ The unfortunate Skinner never got anything, S.P. Dom. 1668-1669, 71; later 
he took proceedings in the court of Exchequer, which seem to have been fruitless, 
House of Lords MSS. 1693-1695, xxxvi 56, no. 76^1 

® Their views were not so unanimous in the earlier part 81 tne century; for 
Selden’s view in favour of the Lords see above 366; ^nd Prynne took the same 
view. * « 

^Bridgeman v. Holt, Shower, P.C. 111 ; Hargrave’s Preface clxxxiv-clxxxviii ; 
House of Lords MSS. 1693-1695 no. 755. 
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petition was withdrawn.^ The Lords have never again attempted 
to revive their claim to exercise an original jurisdiction. 

Jurisdiction Arising from Proceedings Pending or Decided ^ 
in the Inferior Courts 

In the earlier records of Parliament we find many species of 
this kind of jurisdiction ; but the different species are not clearly 
distinguished from one another. Prom the point of view of later 
history the various species of this kind of jurisdiction claimed or 
exercised by the House of Lords can be classified as follows : 

(i) Interference in the course of the proceedings of the lower courts. 

(ii) Proceedings by way of error from the common Jaw courts. 

(iii) Proceedings by way of appeal from the equitable jurisdiction 
of the Chancellor. 

(i) Interference in the course of the proceedings of the lower 
courts. ^ , 

In the fourteenth century a court might voluntarily adjourn 
difficult cases to Parliament in order that the opinion of all the 
judges upon them might be taken.® In later times an adjourn- 
ment into the Exchequer Chamber served the same purpose. 

Sometimes, on the complaint of a litigant, Parliament would 
order the record to be brought before itself, and either settle the 
case or give directions to the court below as to how it should be 
settled.^ This practice was most frequent when the king’s 
interests were affected. But the same causes which " led to the 
cessation of the original jurisdiction of Parliament operatecj here. 
It was seen that such interferences with the process Of the lower 
courts tended to delay justice. Thus in Edward II. 's reign 
Thomas Hobledon prayed that a writ'bf error depending in the 
King’s Bench might be removed into Parliament. But the 
answer was “ sequatur placitum coram rege quousque revocatum 
vel affirmatum fuerit The case of the Staunton's was a curious 
case, and perhaps illustrates,* as Hale thinks, the fact that the 
courts below were beginning tp set their faces against such inter- 


^Paitof the answer of the judges (Shower zzy, zz8) was as follows: **Ifthe 
pretended Bill was duly tendered to these respondents, and was such as they were 
bound to seal, these respondents are answerable only for it by the course of the 
common law, in an action to *be brought on that statute (West. II. c. 3z) which 
ought to be tried by a jury ... by the course of the common law and not in any 
other .tzt^er. And the respondents further show . . . that the petition is a com« 
plaint intht^s;w'v:vvpf an original suit . . . not being anymore triable by your lord- 
ships than every information or action for breach of any statute law is.” 

^ 2 Hale, Jurisdiction dt- the House of Lords ZZ4 ; peeves, H.E.L. ii 291 ; for a 

else when this was done fee Y.B. 8 Ed. II. (S.S.) Z79. 

’ For instances see Reeves, H.E.L. ii 290, agz. 

* Hale 1x6; R.P. ii 75 (8 Ed. III. n. X4) ; Ryley, Placita 409 (14 Ed. II*). 
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ferences.^ Geoffry de Staunton brought an action against John 
de Staunton and Amy his wife in the Common Bench. A 
question arising on the pleadings as to the admissibility of a 
(•certain averment, he got from the king in his Council in Parlia- 
ment, a writ ordering the justices to proceed. They did not 
^ogeed; and the Chief Justice of the Common Bench asserted 
thatxhe law of the Parliament was bad. On this Gfeoffry pre- 
sented another petition. This time the Chief Justice was ordered 
either to proceed to judgment before the rising of the Bench or 
to bring the record into Parliament ; and it is stated on the roll 
that this order “ assentu est per touz en plein Parlement, et com- 
mande Rpr les Prelatz, Countes, Barons et autres du Parlement.** ^ 
The Chief Justice appeared, and Parliament ordered the court to 
give judgment for Geoffry. But, after the judgment had been 
given, the defendants sued out a writ of error in the King's 
Bench. There the same delays and adjournments to Parliament 
were repe<fted till the plaintiffs in error finally abandoned the 
case. Certainly the case looks as if the justices were beginning 
to dislike the interference of the Parliament, as they were only 
induced to obey by the order of the full Parliament. An attempt 
was made in 134T to provide a remedy for these difficulties. A 
statute passed in that year ^ recites that delays have been caused 
by the difficulty of the cases and by the divers opinions of the 
judges, and enacts that at every Parliament a prelate, two earls, 
and two barons shall be chosen to hear complaints of such delays. 
They were empowered to cause the record and the judges to 
coixie before them, and, by the advice of themselves, the Chan- 
cellor, Treasurer, the judges, and other of the King's Council, to 
order the justices to give judgment in accordance with their 
opinion. If the case could not otherwise be determined they 
must bring it before the next Parliament. The statute seems 
slwrtly afterwards to have dropped out of use. Coke mentions 
it in his commentary on Littleton,^ but l^e says, in the Fourth 
Institute,® that “the frequent use of the Court of Exchequer 
Chamber hath been the cause tha[t this court hath been rarely put 
in use." He can only cite one commission under the statute 
which was granted in 1345. The Lords seem silently to have 
dropped the claim to exercise this species of jurisdiction ; and 
they did not revive it in the Stuart period. But an attempt was 


^ Hale, Jurisdiction of the House of Lords 117, 118 ; Pik«y 4 f 0 flseof Lords 50- 
53 ; Y.B. 13, 14 Ed. III. (R.S.) xxxvi-xlii. 

^R.P. ii 123 (14 Ed. bl. no. 31). \ ^ 

• Z4 Edward III. St. i c. 5. * Co. Lilt. 71 b, 72. 

* At p. 68 ; it was reported in 1689 that in the crown office there was '* no footstep 
of any such commission,” Hist. MSS. Comm. Twelfth Rep. App. Pt. VI. 87. 

VOL. . 
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made to revive this statute in a bill for the reform of the law 
which was considered by the House of Lords in 1690.^ After 
that date no more has been heard of either this statute or this 
jurisdiction, c « 

(ii) Proceedings by way of error from the common law court^. 

We have seen that a jurisdiction in error was recogniz^ Ss 
belonging to the Lords in the fourteenth and fifteenth centuries. 
Like other parts of their jurisdiction it was little used during the 
Tudor period. But three cases in which writs of error were 
brought are known in Elizabeth's reign ; and the jurisdiction 
was recognized in the statute which established the new court of 
Exchequer Chamber to amend the errors of the King'y. Bench.^ 
It was more frequently exercised in the reigns of James I. and 
Charles I. ; and it has never been seriously disputed. 

There were originally two methods by which cases were 
brought by way of error before the House of Lords. The older 
method was the petition of error to the kifig in his 'Council in 
Parliament praying that the record might be removed into the 
full Parliament. The petition endorsed by the king was in the 
nature of a special commission of the king to Parliament to hear 
the errors assigned The later method used generally after 
Edward IV.'s reign, ° was the writ of error.® The writ was in some 
respects a writ of course ; but up to the time of the Long Parlia- 
ment there was always a petition to the king for the writ. At 
the time of the Long Parliament the practice began of issuing 
the writ on the attorney-general’s warrant ; and fhis practice was 
continued after the Restoration. Hale disapproved of 'this 
practice ; ® and, in the latter part of the century, the practice of 
petitioning the crown for the issue of^'the writ seems to have 
been revived.® The writ of error when issued, operated, like the 


^ Hist MSS. Comm. Thirteenth Rep. App. Pt. V. no. 244 ; § xix of the bill risns 
as follows: ** And whereaS)it is provide^d by a law made in the fourteenth year of 
King Edward III. that delays of judgment in other courts shall be redressed in 
Parliament, which has been rarely put in practice. ... Be it enacted that from 
henceforth a Committee of Lords shall be chosen at every Parliament in like manner 
as is appointed by the saidT Act, in order to execute tlft said power thereby given.** 

* 23 Elizabeth ; 27 Elizabeth ; 31 Elizabeth ; Hargrave*s Preface vi, vii ; Dyer 375. 

* Above 244. p 

* Hale, Jurisdiction of the House of Lords Z35-i43. 

I’ Ibid 136 ; Hale, ibid 136, lomarks that the Register of Writs contains only a 
petition of error to the House of Lords, not a writ of error, because the writ of error 
was the later method of procedure ; as we shall see, the Register of Writs is an 
essentia 71 ($SM«j^Y;^l book, vol. ii Bk. iii c. 5. 

* Ibid chaps, xxv-xxviii ; App. X. B. 

^Hale, op. cit. 145; fo^ instances of such a petition see Hist. MSS. Comm, 
ftikd Rep. App. 19; S.P. I^m. 1625-1626 15, i no. * 

sQp. cit. 145. ^ 

*S.P. Dom. 1661-1662 44, xliv 40 ; 524, lxi84; 1689-1690 123; 1690-1691 40; 
169Z-Z692 Z 2 , Z7, 106, 323. 
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old petition, as a commission from the king to Parliament to 
hear the errors. Hale points out that, in consequence, the action 
of the House of Lords in reversing or dismissing a case brought 
• before it by writ of error was strictly speaking thetaction of the 
^ing as well as the House. ^ But just as the once actual presence 
of the king in the court of King’s Bench came to be a fiction, so 
the presence and actual share of the crown in giving these judg- 
ments was merely a form ; and we shall see that the same re- 
mark applies to the criminal jurisdiction of the Lords. 

The writ was directed to the Chief Justice of the King’s 
Bench or other court which had given the decision in which error 
was alleged. He brought up the roll and a transcript, and the 
transcript having been examined with the roll, the roll was re- 
turned to the court from which it had come. The plaintiff 
then assigned his errors, and got a writ of Scire P'acias to the 
defendant to hear the errors assigned. The defendant appeared 
and pleacftd “ in ncBlo erratum,” and the case was heard.® Cases 
once begun were not discontinued by a prorogation. They were 
discontinued by a dissolution.* When the case had been heard, 
it was sent back to the court from which it had come with a 
command to issue execution accordingly. 

Writs of error could be brought from the court of King’s 
Bench in England, from the court of Exchequer Chamber,^ and 
from decisions on the common law side of the court of Chancery.® 
After the Act of Union with Scotland ^ error lay from the 
Scotch courts. . In the Middle Ages error lay from the court 
of King’s Bench in Ireland to the English court of King’s Bench. ^ 
Later it lay either to the King’s Bench in England or to the 
Irish Parliament;^ and* from the Irish Parliament error lay to 
the English Parliament.® In 1719, in the case of Annesley v. 
Sherlock}^' the Irish House of Lords denied that error lay to the 
Bptish House. The result was an Act which declared that the 
right of final appeal was in the^ British House of Lords, and 

1 op. cit. I 53 -I 54 ' 

*Coke, Fourth Instit. 21; Y.B. i Hy. VII, Pasch. pl^s. 

’Hale, Jurisdiction of tne House of Lords, chap, xxix; Lords Journals xii 

581-583. 

^See Hist. MSS. Comm. Thirteenth Rep. 30 for* an unsuccessful attempt to 
appeal straight to the House of Lords without first appealing to the Exchequer 
Chamber. • 

• Hale, op. cit. 124. 

• 5 Anne c. 8; the Act does not so provide, but, as the Scotchw^^m^ged irt^ 
the English Parliament, appeals were held to li* to the Pa^lj§90ilV*^fflhe United 
Kingdoms, L.Q.R. xvii 363. 

’Y.B. 13, 14 Ed. III. ^.S ) Ixxii, Ixxiii. « 

’ Hale, jurisdiction of the House of Lords 124. * 

’See LutterelPs Diary iv 360, 382, 494, 500 for a case in 1698-1699 in which 
this jurisdiction was exercised. 

Lecky, History of Ireland i 447, 448. 
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denied that the Irish House of Lords had any sort of appellate 
jurisdiction.^ In 1782 this Act was repealed; and in 1783 all 
rights claimed by the British Parliament over the Irish Parlia- 
ment were renounced.^ The position of the Irish courts was 
thereby assimilated to that which the Scotch courts had held . 
after the accession of James I. and before the Act of Unioq. 

Act of Union with Ireland (1800) gave the right of final appeal 
to the House of Lords of the United Kingdom.® 

We shall see that the reforms of the nineteenth century 
abolished this procedure in error in the House of Lords, ^ just as 
they abolished it in the lower courts,® and substituted for it the 
system of appeal by means of a rehearing of the case wh/.ch had 
always prevailed in the Chancery. 

(iii) Proceedings by way of appeal from the equitable juris- 
diction of the Chancellor. 

The court of Chancery was, as we shall see,® of much later 
origin than the courts of common law. It had twb' sides, a 
common law side and an equity side. From the former, as we 
have seen,^ error lay to the House of Lords ; but it was not till 
the latter half of the seventeenth century that that House estab- 
lished its right to hear appeals from the latter. 

The first discussion of the question whether any appeal lay 
from the equitable jurisdiction of the Chancellor occurs in a Year 
Book of 1459.® Prisot, C.J., overruled the arguments of Choke 
and Ashton, and laid it down that, though error lay to Parliament 
from the common law side of the Chancery, no appeal lay from 
a decision of the Chancellor upon a matter of equity.® The 
matter again arose in 1534 but, though it seems to have been 
thought that the Chancellor might reviefW his own decrees, the 
discussion upon the question whether they could be reviewed in 
Parliament or any other court was stopped by the king's secre- 
tary.^® The fact that the decisions of the Chancellor were oqjy 
subject to review by himself nfiturally caused dissatisfaction ; 
and the judges, being consulted by Elizabeth, certified that she 
might refer a decision to them to review. In at least one case 

• t 

^ 6 George I. c. 5. ^ 22 George III. c. 53 ; 23 George III. c. 28. 

® 39> 40 George III. c. 6f . * Below 644. 

Above 246; below 643. 

* Below 403-404. • ^ Above 371. 

8Y.B.37Hy. VI. Hil. pi. 3. ®Atp. 14. 

XJBt27 Hy. VIII. Trin. pi. 6 pp. 14-20. 

Knightley ; and this view prevailed, Rolle, Ab. Chanary 

Z, i 382. 

*-,^^** Y.B. 27 Hy. VIII. Tjin. pi. 6 p. z6— counsel was arguina that a decision of 
tri2^€hancellor could be reaiewed, not by himself, but in a hi^er court, but Le 
Secretary luy enterrupte, et dit ne parlea plus del autorite de cest Court.” 

Spence, Equitable Jurisdiction i 394. 

Ibid citing i Rolle Rep. 331. 
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she acted on this opinion.^ It would seem, therefore, that at 
the beginning of the seventeenth century the only way of ques- 
tioning a decision of the court of Chancery sitting as a court of 
-equity was either by means of a rehearing by the Chancellor, or 
by a petition to the king to appoint commissioners to rehear the 
^ease.® ^The only other way open to a dissatisfied litigant of 
qiibstioning a decision of the Chancellor was to get an Act of 
Parliament to reverse it ; and this course was sometimes pursued 
in the earlier half of the seventeenth century.® James I. was 
thus well warranted in declaring in i6i6 that the Chancery was 
independent of any other court and subject to him alone.^ 

Tfcjp claim of the House of Lords to interfere with the decisions 
of the Chancellor began in 1621. There was a long discussion 
in Bourchier^s Case in that year ; ® but his complaint took the form, 
rather of a complaint against the Chancellor, than of an appeal 
against his decree. He was obliged to apologise to the Chan- 
cellor i^and a cmimittee of the Lords reported that there were 
no precedents for entertaining such appeals.^ Presumably this 
resolution stopped other petitions against decrees of the Chan- 
cellor which had been presented to the House.® In Mathew's 
Casey in 1624,® the Lords were at first inclined to hear the ap- 
peal ; but eventually, in accordance with the report of their com- 
mittee, they declined to hear it, and asked the king to appoint 
commissioners to review the decision. This, as Hale justly says, 
is an instance of greater weight against the inherent jurisdiction 
of the Lords than a cart load of precedents . since that time in 
affirming of their jurisdiction.” 

Down to the meeting of the Long Parliament in 1640 there 
are one or two cases in which petitions were presented to the 
House of Lords asking for a review of a decree in Chancery.^® 
But in other cases, as we have seen, litigants seem to have pre- 
ferred to proceed by private Act,^^ The infrequency of Parlia- 
*ments in Charles I.*s reign, and their short duration, prevented 
any discussion on the rights of the House of Lords to exercise 


^ Fourth Instit. 85. | . 

“Vawdray’s Case (ioi6) i Rolle Rep. 331; S.C. 3 Buis. 116; Pennington y. 
Holmes (Z63V) Spence i 395 n./. 

^S.P. Dom. 1598-1601 520-521, cclxxvt 80; Hist. MSS. Comm. Third Rep. 
App. 22, 30, 34 (Court of Requests). 

^ Works (Ed. 1616)558. • 

Hale, Jurisdiction of the House of Lords 195 ; Debates in the House of L ords^ 
(C.S.) 106-120. ^ 

* Debates in the House of Lords (C.S.) 119-120. 

^ Hale, op. cit. 195. 

Hist. MSS. Comin. Third Rep. App. 2i. • 

^ Ibid 34-35 ; Hale, op. cit. 196-197 ; Lords Jodhials iii 421. 

Hist MSS. Comm. Fourth Rep. 12 (1626) ; ibid 14 (1628). 

Above n. 3. 
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this jurisdiction ; and dissatisfied litigants generally petitioned 
the king.^ But the claim of the House of Lords to revise the 
decrees of the Chancellor sitting as a judge in equity, as they re- 
vised the judgments of the courts of common law, was revived in 
1640. In thS year the Lords reversed a decree of the Chancellor.* 
But in 1646 and 1647 the cases of Maynard and Lilburn gaye^ 
rise to a discussion of the limits of the jurisdiction of the Hofise 
of Lords ; and most of the noted lawyers of the time, except 
Prynne, thought that the House had no right to exercise this 
jurisdiction.* 

, After the Restoration the House asserted its right to hear 
appeals from the Chancery.^ Litigants preferred to appej^l to it 
rather than to apply to the king to appoint commissioners. In 
fact, after 1639, there is no instance of such a commission having 
been appointed.® In 1669 the Commons had proposed a bill to 
settle the jurisdiction of the House of Lords, which the Lords 
had rejected ; and the Commons had in like nr.anner rejected an 
alternative proposal ot the Lords.® But there was no discussion 
on the subject of the right of the House to hear these appeals 
till the case of Shirley v. Fagg arose in 1675 ; ^ and the discus- 
sion was then caused to some extent by the fact that Fagg was 
a member of the House of Commons,® and to a large extent by 
the desire to impede the business of the House. The House of 
Commons denied the right of the Lords ; and they had on their 
side Lord Nottingham the Lord Chancellor, Hale, Vaughan, and 
practically all the lawyers of any note. A prorogation did not 
stop the quarrel ; but, after a second prorogation of fifteen 
months, the question was dropped ; and the Lords have ever 
since retained this jurisdiction. It was Rot, however, till 1726 
that their right to hear appeals against interlocutory orders was 
established ; * and, till the end of the century, books appeared 


1 S.P. Dom. x633-z 634 37^-371, cclvii 47, 48 ; ibid 1638-1639 154, cccciv 37 ; 

168, cccciv 66. ** 

2 Hist MSS. Comm. Fourth Rep. App. 41 ; ibid 47 — an order of the Chancellor 
was reversed ; L.Q.R. xvii 167. 

^ Spence, Equitable Jurisdiction i 396. t 

^ * Hist MSS. Comm. Seventh Rep. App. 143 (i66z), 170(1663), 180(1664-1665) ; 

Eighth Rep. App. 107 no. 64 |i666-i667), 110 no. 79 (1666-1667), iia-113 no. 98 
(1667), 1Z4 no. 107 (1667); Ninth Rep. App. Ft II. 31 no. 114 (1673); S.P. Dom. 
1670 153. • 

B L.Q.R. xvii 164 ; there was a petition to the king for such a commission in 
^.1676 owing to the dispute on tne question of the appellate jurisdiction which 
height, S.P. Dom. 1675-1676 4x9. 


then j 

* Marvel, l^^rksSl? ^ 295 ; for' further information as to the contents of these 
bills see Hist MSS. Comm. Eighth Rep. App. zo8 n. (f). 

1X22 ; Hargrave’sPreface to Hale’s Jurisdiction of the House of Lords 
cxxxv seqq. ; Hist. MSS. Comm. Ninth Rep. Apj). Pt. II. 56 no. 227. 

^ Reresby, Memoirs 100; cf. Marvel, Works ii 459. 

Spence, Equitable Jurisdiction i 396 n. (c). 
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which denied their right to exercise this jurisdiction.^ The 
victory of the Lords was probably due to political causes. The 
Commons had come to be more jealous of the powers of the 
Crown than of the Lords, and they did not wish it to have the 
power to appoint commissioners to review the decisions of the 
chancery.^ 

A little later in the century the Lords asserted their right to 
hear appeals from the court of Chancery in Ireland.® This right 
they exercised till the legislation of 1782 and 1783 put an end to 
it. The jurisdiction was resumed by the House of Lords of the 
United Kingdom after the Act of Union in 1800.* On the 
other h?yid Lord Nottingham succeeded in persuading the Lords 
that a proposed assumption of jurisdiction to hear appeals from 
ecclesiastical courts was contrary to the express provisions of the 
statute of 1 533-1 534, which had made the court of Delegates the 
final ccmrt of Appeal in those cases.® 

Thu^he House of Lords acquired its appellate jurisdiction 
from the courts of law and equity. Its judgments are binding 
upon all lower courts and upon itself. Selden and Hale, indeed, 
thought that a decision of the House of Lords might be reversed 
by itself or by the full Parliament.® But Selden does not discuss 
the question, and Hale bases his assertions on precedents of the 
fourteenth and fifteenth centuries. As we have seen, the limits 
of the jurisdiction of the House of Lords were not then settled, 
and the distinction between judicial and legislative acts was not 
clearly drawn. In accordance with the opinions of many eminent 
lawyers the House of Lords decided in 1898 that it was bound 
by its own rulings upon questions of law."^ “ There may,” said 
Lord Halsbury, “ be a lurrent of opinion in the profession that 
such and such a judgment was erroneous ; but what is that 
occasional interference with what is perhaps abstract justice as 
compared with the inconvenience — the disastrous inconvenience 

1 Atkyns, C.B., who as we shall sfie, below 465, was a great opponent of 
the jurisdiction of the court of Chancery, wrote a tract, which he addressed as a 
petition to the House of Commons, against the appellate jurisdiction of the Lords in 
equity cases ; it is printed in his Parliamentary and Political Tracts which were 
published in i;n4. 

* Spence, op. cit. i 396 ; Hargrave's Preface clxiii. 

* Hist. MSS. Comm. Eleventh Rep. App. Pt. II. 124 no. 142 (1679) ; ibid 303 

no. 443 (1685). , 

* Above 372. 

® Hist. MSS. Comm. Ninth Rep. App. 113 nos. 560, 561 ; see 2 Swanst. 326^31^ 
for Lord Nottingham's argument; for thecour!%of Delegates s ee belQ\, .iinMiliiij '.Hri 
1726 the Lords resolved not to assume appellate jurisdictioawiirtffitns of Lunacy, 
C. P. Cooper, Chancery 161 ; for this juri^iction see below 473*476. 

* Selden, Judicaturei’in Parliament, Works iii i^^o; Hale, Jurisdiction 
House of Lords, chap. xxi. 

^London Streets Tramway Company v. London County Council [1898] A.C. 

375. 
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— of having each question subject to being reargued, and the 
dealings of mankind rendered doubtful, by reason of different 
decisions, so that in truth and in fact there would be no real 
final court of^appeal ? ” , 

It is quite clear that all the members of the House of Lords 
are not competent to act as the highest Court of Appeal (rov/i 
the courts of common law and equity — “ whatever the extraction 
of men be, yet they are not born with the knowledge of the 
municipal laws of a kingdom, nor can be supposed to be inspired 
with the knowledge of the law by the acquest or descent of a 
title of honour.” ^ We have seen that, in the Middle Ages, cases 
heard in Parliament were often heard by the Council, ifi which 
the Chancellor and the judges took their places ; but that, from 
about the middle of the fourteenth century, such cases were 
heard by the whole House of Lords.^ Hale says ® in defence of 
this practice, that, “since the time that the whole decision of 
errors has been practised in the House of Lcfrds by tKeir votes, 
the judges have been always consulted withal, and their opinions 
held so sacred, that the Lords have ever conformed their judg- 
ments thereunto, unless in cases where all the judges were parties 
to the former judgment, as in the case of ship money.” But it 
was clearly possible that the Lords might decide on less sufficient 
grounds ; and, as Hale himself admits, advantage was taken of 
their power so to decide in the reign of Charles II. “ It is grown 
a fashion in the Lords* House,** he says,^ “ for lords to patronize 
petitions, a course, that if it were used by the judges of West- 
minster Hall, would be looked upon, even by the Parlianfent 
itself, as indecent, and carrying a probable imputation or 
temptation at least to partiality.’* Even the bishops have been 
known to use their position as lords of Parliament to pronounce 
a decision in favour of their order, contrary to the opinion of the 
judges.® As a rule the Chancellor or ex-Chancellor or the Ldird 
Chief Justice, if a peer;, supplied ^the House with some knowledge 
of law. But Lord Holland in 1*827 maintained the right of lay 
peers to sit and vote on appeals;® as late as 1834 the House 

f • 

^ Hale, Jurisdiction of the House of Lords 155. ^ 

^ Above 353, 361, 363-364. * Op. cit. 159. 

^Ibid 201 ; cf. Lord Shaftesbury’s speech in 6 S.T. at p. ZZ76-Z177; and the 
cases of Reeve v. Long (Z695) Sa^c. 227, and Bertie v. Falkland (z6g7) 3 Ch. Cas. 
X29, cited L.Q.R, xvii 366-367. 

^ In Z783, in the case of the Bishop of London v. Ffytche, cited L.Q.R. xvii 
Common Pleas aifd King's Bench, and seven out of eight judges 
consulted by the hl 3 hs^;r,:;vere in favour of the defendant ; the House decided for the 
^shop by nineteen votes to eighteen, and in the nineteen votes were included the 
^hle^pf the thirteen bishops^ as Mr. Bevan points out, L.^.R. xvii 367-368, ** many 
years later much litigation and then legislation had to be expended on that day’s 
vWc” 

/ L.Q.R. xvii 369. 
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decided a case without the presence of any professional lawyer ; ^ 
and in 1905 Earl Spencer said that he remembered that, when a 
mere boy, he had been called in to make a quorum, and that he 
had sat and heard appeals.^ 

^ It was in the O Connell Case in 1844 that the rule was laid 
d^n, whifh has been since adhered to, that only lords learned 
in the^law should vote upon appeals. It was justly said that ** if 
noble lords unlearned in the law should interfere to decide such 
questions by their votes instead of leaving them to the decision 
of the law lords . . . the authority of this House as a court of 
justice would be greatly impaired.” ® In the case of Bradlaugh v. 
Clarke, in^i883, a lay peer attempted to vote ; but his vote was 
ignored.^ So binding is this modern convention which excludes 
all lay peers from a session of the House when sitting as a hnal 
Court of Appeal, that it was decided by the Committee of 
Privilego^m 1905 that there was no objection to allowing a peer 
who was barrister t® be heard as counsel on an appeal to the 
House.® But this resolution only applies to the appellate juris- 
diction of the House. It does not apply “ to the appearing of 
barristers who are peers before Committees of the House, or 
before the House when sitting under the presidency of the Lord 
High Steward on a criminal case.”® 

(2) Criminal jurisdiction. 

The history of the criminal jurisdiction of the House of Lords 
falls under two heads : the obsolete jurisdiction, and the juris- 
dicticm now exisflng. 

The Obsolete Jurisdiction 

(i) Edward III.’s statute of Treasons^ provided that “because 
many other like cases of treason may happen in time to come, 
which a man cannot think nor declare at this present time, it is 
accorded, that if any other case, supposed treason, which is not 
above specified, doth happen before any justices, the justices 
shall tarry without any ejoing to judgment of the treason till the 
cause be showed and declared before the Cing and his Parlia- 
ment, wheth^ it ought to be judged treason or other felony.” 
This clause gave to Parliament a right to declare whether 
certain acts were treason. But it is not clear whether the clause 
refers to the judicial or to the legislative powers of P arliaments 
because at that time the line was not rli iil^1iiiiiiirn~nii"( 1 

^ L.Q.R. xvii 369, * In re Lord Kinross 1905] A.C. at p. 476. 

^L.Q.R. xvii 369. •Ibid 370. 

•In re Lrord Kinross [1905] A.C. 468. ®Ibid at p. 480. 

^ 85 Edward III, St. 5 cc. a, 12. 
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these distinct powers. Nor was it clear, at the time when the 
statute was passed, how far the Commons had a right to share 
in the judicial powers of Parliament It is therefore perhaps im- 
possible to say definitely whether the clause referred to judicial 
or to legislative powers.^ There was an attempt to use the 
clause at the time of Strafford’s impeachment ; but his counsel, 
Sir R. Lane, argued that it had been repealed by Acts of 1 399 
and ISSS-'* The abandonment of the impeachment shows that 
the clause was considered to have ceased to be law. 

(ii) The crown could originally accuse great offenders in 

Parliament. In 1305 the king's attorney accused Nicolas de 
Segrave before the Parliament of that year.® The eajjs, barons, 
magnates, and others of the Council adjudged him worthy of 
death. In 1331 Lord Berkeley was accused in Parliament of 
the murder of Edward II. He put himself upon his country 
and was acquitted.^ In 1377 Alice Perrers was similarly accused 
in Parliament ; ^ but in the following yearcshe brougnt a writ of 
error. The gist of the error assigned was, that there was no 
regular trial according to the forms of the common law;® and 
this perhaps shows that, as the jurisdiction and procedure of 
the ordinary courts were becoming fixed, such extraordinary 
proceedings before Parliament were beginning to be regarded as 
irregular. The jurisdiction was, however, revived under the 
Stuarts, and was regarded by Selden as still existing.^ In 
Charles I.'s reign Earl Bristol was accused by the king before 
the House of Lords;® and in 1641 Charles had recourse to a 
similar procedure in the case of the Five Members.® The pro- 
cedure was on that occasion declared to be illegal, and has never 
been revived. « 

(iii) One subject could originally “ appeal,” i.e. accuse another 
before Parliament of a crime. This method of proceeding was 
used for political purposes in Richard II. 's reign. In 1387-M88 
the Lords Appellant accused the Archbishop of York, Robert de 

^ Hale considers that it refers to the legislative power, P.C. i 263 ; and this was 
the opinion of all the judges in the Earl of Clareivlon*s case (1663) 6 S.T. 316; 
Stephen, H.C.L. ii 252, 253, thinks it refers to the judicial power, and probably he 
is right ; the lawyers of the seventeenth century were obliged to cCinsider precedents 
in their constitutional rather than their historical aspect because they were the 
weapons which they used against the prerogative ; we have seen, above 368, that 
the judges were in the habit Sf consulting with the Parliament on points of law* 
and it is probable that the statute had this practice in view, see Reeves, H.E.L. ii 

I Mary* Sess. x c. z § 3 ; 3 S.T. 147a. 

3 Parliament Roll 1305 (R.S.) no. 449. 

^Stephen, H.C.L. i is;, 148; R.P. ii 57. 

' ®R.P. iii 12; Reeves,*H.E.L, ii 463. ‘RP. iii 40. 

7 Judicature in Parliament, Works iii Z599-1607. 

« (1626) 2 S.T. 1267. » 4 S.T. 83. 
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Vere, Duke of Ireland, the Earl of Suffolk, Tressilian, Chief 
Justice of the King’s Bench, and Sir Nicholas Brember, Lord 
Mayor of London, of treason. In 1397 the king’s party in their 
tugi accused the Duke of Gloucester and the Earls of Arundel 
and Warwick of treason, in “ accroaching the royal *power.” • 
Inconsequence of these cases a statute was passed in 1399,*'^ 
which [Provided that all appeals for things done within the realm 
should be tried and determined according to law ; and that from 
henceforth no appeals should be made or in anywise pursued in 
Parliament. Notwithstanding this statute the Earl of Bristol 
was allowed to bring various charges against Earl Conway and 
the Duke o^ Buckingham in 1626.® It was probably considered 
that the statute applied only to proceedings begun by way of 
appeal, and not to proceedings begun in any other way. Selden^ 
at any rate, seems to have been of opinion that the House might 
deal with ^Musations made by private persons.;^ But in 1663, 
when Earl Ifflstol accused Lord Clarendon of treason, the Lords 
resolved, in accordance with the opinion of the judges, that “ a 
charge of high treason cannot by the laws and statutes of this 
realm be originally exhibited by one peer against another unto 
the House of Peers.” ® No attempt has since been made to re- 
vive this jurisdiction. 

The Jurisdiction now Existing 
(i) Impeachment.® 

An Jmpeachment is a criminal proceeding initiated by the 
House of Commons against any person. The person impeached 
is tried before the whole House of Lords presided over by the 
Lord High Steward if a peer is impeached for treason or felony, 
or by the Lord Chancellor or Lord Keeper in all other cases. ^ 
The judgment is given in accordance with the vote of the 
majority of the House, and, on the demand of the House of 

• • 

^Stephen, H.C.L. i 152-154 ; Reeves, H.E.L. ii 463-466. 

Henry IV. c. 1^. ®2 S.T. 1267. 

I doubt not but such conplaints have been, and niay be received, and the 
parties proceeded afluinst in Parliament, or else that high court should not have so 
much authority to r%eive information pro domino regre {torn private persons as the 
inferior courts have,** Judicature in Parliament, Works iii f6i2. 

S.T. 317. , 

^Stephen, H.C.L. i 156-160; Anson Parliament 337-341 ; Erskine May, Parlia- 
mentary Practice (12th Ed) chap. xxv. 

^ The law was so stated in 1678 by the AttorneysGeneral, Hist. M SS. J glciwwfty 
Rep. App, Pt. II. 25 ; but Bl. Comm, iv 257, and Erskine Maj||pi|*r' seems 
to limit the occasions on which the Lord High Steward preside to impeachments 
for treason ; it would seem, l^wever, that he would presMe if the peer were inj; , 
peached for felony, just as in the case when a peer is tried oy his peers for felony, 
below 388 ; and Foster seems to take that view stated in the text, Crown Law 

*43. 
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Commons made through its Speaker, the House passes sentence. 
The last instance of an impeachment was the case of Lord 
Melville in 1805 ; and, as it is improbable that this procedure 
will ever be revived, it might almost be regarded as another <^se 
of the olt)Solete jurisdiction of the House of Lords. On ^the 
other hand it is still legally possible, so that, whatever may be 
the political probabilities, it is impossible to treat it a^ wholly 
obsolete. I do not propose to treat of this procedure in detail, 
as it is fully described in many books of constitutional history 
and law. I shall only call attention to one or two points in the 
history of impeachments under the following heads : the origin 
of impeachments ; the constitutional importance pf impeach- 
ments ; the disuse of impeachments. 

The Origin of Impeachments . — Impeachment means accusation ; 
and the word gradually acquired the narrower technical meaning 
of an accusation made by the House of Commons to^the House 
of Lords.^ The first impeachment comfs from the year 1376; 
and the practice of impeachment originated in the prevalent 
political ideas and conditions of that period. Firstly, at that 
' period, and indeed all through the Middle Ages, political thinkers 
and writers throughout Western Europe taught that the ideal 
to be aimed at by all rulers and princes and their officials was 
government in accordance with law.^ Secondly, the House of 
Commons and the House of Lords were united in desiring to 
limit the activities of the royal officials or favourites and to 
prevent them from breaking the law.® Thirdly, the limits of the 
jurisdiction of the House of Lords were ill defined. •It was 
open to receive petitions and complaints from all and sundry ; 
and it could deal with them judicially or otherwise as it saw fit.^ 
It was essentially a court for great men and great causes ; and 
it occasionally seems to have been thought that it could apply to 
such causes a lex Parliamenti — a law which could do justice 
even when the ordinary law failed.® Probably some such thought 
as this was at the back of the minds of those who in Edward IIl.'s 


^ Pike, House of I/^rds 205-206. ^ Vol. ii Bk. iii cc. x and 3. 

* Above 360. ♦ Above 359. /» 

‘^Thus in the criminal appeals of treason brought in PaB^lament in 1387-1388, 
** the Lords of Parliameht considered the matter, and with the assent of the king 
and by their common assent^it was declared that in so high a crime as is alleged in 
this appeal . . . the cause must not be decided elsewhere than in Parliament, nori 
by any other law than the law and course of Parliament, and that it appertains to 
■^MUsc^sofFarliament . . 4 to be judges in such cases. . . . Moreover, they do 
not niLail govern so great a case as this appeal, which, as aforesaid, 

is not to be tried or determined out of Parliament, by the course process and order 
^sed in any inferior co^t or place in the realm, whidi courts and places are onl^ to 
execute the ancient lawaand customs of the realm, and the ordinances and establish- 
ments of Parliament,*’ R.P. iii 236, cited Stephen, H.C.L. i X52-X53; and this idea 
was long-lived, below 384 and n. 2. 
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Statute of Treason gave the king and Parliament a power to 
declare certain acts to be treasonable.^ 

It was thus only natural that the Commons, when they dis* 
covered that royal officials or others had broken the law, and 
thai^ the government of the state was therefore badly c&nducted, 
should mak^ a complaint to the House of Lords, which took the 
form of an ^accusation against the delinquents; and that the 
Lords should entertain and deal with it. Probably therefore 
the practice of impeachment arose partly from the prevalent 
political ideal — government according to law, partly from the 
alliance of the two Houses to secure the sanctity of the law as 
against royjil officials or favourites, and partly from the wide 
and indefinite jurisdiction which the House of Lords exercised 
at that time. 

The impeachment has two points in common with the 
criminal a^jpeal. Firstly it is an accusation of crime not initi- 
ated by tn& crown. » Secondly, a criminal appeal, if it was 
brought by or against great men, and affected the state, could 
before the statute of 1399* be brought before the House of 
Lords. But here the resemblance ceases. Hale points out that 
an impeachment is essentially different from the criminal appeals 
affected by the statute of 1399, because “ it is a presentment by 
the most solemn grand inquest of the whole kingdom.” ^ In. 
reality the two procedures are historically very far apart. We 
shall see that the criminal appeal is a very primitive procedure 
which goes back to the days of blood, feud, and wergild,^ We 
have seen that tfie impeachment originates partly in political 
ideas prevalent in western Europe in the later Middle Ages, and 
partly in the political conditions prevailing in England in the 
fourteenth and fifteenth centuries. 

The Constitutional Importance of Impeachments , — The last 
mediseval impeachment was in 1459. During the Wars of the 
Roses the place of impeachments was taken Acts of Attainder, 
which were used by the rival facti&ns much as criminal appeals 
had been used in Richard II.’s reign. During the Tudor period 
these Acts of Attainder were used to get wd of the ministers 
whom the kin^ had ceased to trust, or of persons considered to 
be dangerous to the state. But, in the later period, the accused 
was often heard in his defence ; * and, at a time when the legis- 
lative and judicial function of Parliament were not clearly dis- 
-tinguished, it was possible to regard • them, as 

^ Above 377. . * I Henry IV. c. 14 ; above 379. 

• P.C. ii 150. * Vol. ii Bk. ii Pt. H* ^ ; Bk. iii cc. 3 and 4. ^ ' 

® Henry VIII. thought it necessary to get a judicial opinion that an Act ot 
Attainder would not be invalid though the person attainted was not heard in his 
defence, Coke, Fourth Instit* 37-38. 
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them,^ as judgments of the full Parliament — a point of view 
which is still maintained by modern writers.^ The practice of 
impeachment was revived in 1620-1621 with the impeachment 
of Sir Giles Mompesson. Between that date and 1715 there 
were fifty cases of impeachments brought to trial. Since Aat 
date there have only been four.^ Thus the great {jeriod olim- 
peachments was the seventeenth and the early years' of the 
eighteenth centuries. It is therefore in the impeachments of 
this period, and more especially in the impeachments of the 
period before the Revolution of 1688, that we must seek the 
reasons for their constitutional importance. 

The Parliamentary opposition in the reigns of tjie two first 
Stuart kings was, as we shall see, essentially a legal opposition, 
based on precedents drawn from the records of the mediaeval 
Parliaments, and aiming at the attainment of the mediaeval 
ideal — the maintenance of the common law.^ U»^der these 
circumstances the impeachment was its^natural f^eapon. By 
means of it the greatest ministers of state could be made re- 
sponsible, like humbler officials, to the law. Thus the greatest 
services rendered by this procedure to the cause of constitutional 
government have been, firstly the establishment of the doctrine 
of ministerial responsibility to the law, secondly its application 
to all ministers of the crown, and, thirdly and consequently the 
maintenance of the supremacy of the law over all. The two 
impeachments which have contributed most to the r attainment 
of these results are Buckingham's impeachment in Charles I.'s 
and Danby's impeachment in Charles IL's reign ; and the 
two the latter is the most important. It was Buckingham's 
impeachment which decisively negatived Charles I.'s contention 
that not only was he personally above the law, but also his 
ministers acting under his orders. It was Danby's impeachment 

^ If a nobleman had been erroneously attainted of treason, etc., he might 
have had his writ of error' in Parliameht. . . . But if the attainder be established 
by authority of Parliament then he must exhibit his petition in Parliament to be 
restored of grace,” Fourth Instit. 21 ; clearly Coke, whose extensive study of 
mediaeval records often loads him to adopt a very mediaeval point of view, is blurring 
the distinction between a legislative and a judicial act, though ^*e distinction was 
well enough known in his day, vol. iv Bk. iv Pt. I. c. i ; but t\fk procedure on an 
Act of Attainder, being likb that upon a modern private bill — quasi-judicial, helped 
to perpetuate the confusion. ^ 

^ ** Whenever a fitting occasion arises for its exercise, a bill of attainder is un- 
doubtedly the highest form of parliamentary judicature. In impeachments the 
*% 9 MllHia^gr^^accusers and slivocates ; while the Lords alone are judges of the ' 
crime. OnrnPMtii.^h'^nd, in passing bills of attainder the Commons commit them- 
selves by no accusation, nor are their powers directed aeainst the offender ; but they 
^qge judges of equal juris^tion, and with the same responsibility as the Lords ; 
and the accused can only be condemned by the united judgment of the crown, the 
Lords, and the Commons,” Erskine May op. cit. 594. 

’ For the. list see Stephen, H.C.L. i 159. ^ Bk iv Pt. I. c. 6. 
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which decided that the king could not by use of his power to 
pardon stop an impeachment. A pardon could be pleaded to 
an indictment ; but an indictment was a proceeding taken in 
tbe king’s name. An impeachment was a proceeding taken in 
t^ name of the Commons ; and he could no more'*stop it by 
granting a pardon than he could stop a criminal appeal brought 
by a ‘private person.^ It was also resolved in Danbys Case 
that, though the House, if a peer is impeached for treason, sits 
under the presidency of the Lord High Steward, it has “ power 
enough to proceed to trial though the king should not name a 
High Steward ; ” ^ and this fact was emphasized by a change in 
the form (jf the High Steward's commission.^ Thus although 
the trial nominally takes place before the king in Parliament, 
the. king plays no active part. As we have seen, this elimina- 
tion of the crown from all active share in the judicial functions 
of Parli^ent was taking place concurrently in the case of 
Parliament'^ civil jurisdiction.^ The influence of the crown 
being thus eliminated, impeachments became as the Commons 
said in 1679, “the chief institution for the preservation of the 
government 

Thus the practice of impeachment has had a large share in 
establishing English constitutional law upon its modern basis. 
But its efficacy was or should have been strictly limited to pro- 
secuting offenders against the law. It is because its efficacy was 
thus limite,d that, during the eighteenth century, it has fallen 
into disuse. 

Tiie Disuse of Impeachments, — So soon as the aim of the 
Commons came to be, not only to secure the observance of the 
law by the king's ministers, but also to secure their adhesion to 
the line of policy which they approved, the weakness of impeach- 
ments as a constitutional weapon began to appear. This further 
aim of the House of Commons was clearly manifested in the 
Long Parliament ; and the weakness of this weapon appeared in 
the case of the Earl of Strafford. The success of his policy would 

* ^ II S.T. 783-787 ; cf. Buxtiet, History of My Own Tiitie (Airy’s Ed.) ii 206-207. 

* Foster, CrovV Law 145 ; ii S.T. 809 

^ The commfttee of this House (the House of Commons) took exception to 
these words in the commission, viz. * Ac pro eo quod Officium Seneschalli Angliae 
(cujus presentia in hac parte requiritur) ut accepimufe jam vacat ; ’ and desired that 
they might be left out ; as implying that the constituting of a Lord High Steward 
was necessary ; and therefore proposed these woj^s to be inserted in theirs^;^ 
viz. ‘ Ac pro eo quod Proceres et Magnates in Parnamento nostro noois 

humiliter supplicaverunt, et Seneschallum Angliae hac vice cc^Mfl^uere digneremus ; ’ 
to which amendments the ^rds of the committee did^gree," 11 S.T. 8og-8io; 
similar resolutions were come to in 1678, Hist. MSS. Oom. Eleventh Rep. App; ‘ 
Pt. II. 31. 

* Above 371. 


5 II S.T. 828. 
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have been fatal to constitutional government/ but it was impos- 
sible to prove that its pursuit was treasonable. That the House 
saw this weakness in their favourite remedy is clear from the 
clause of the Grand Remonstrance, in which it was pointed oyt 
to the kin^, “ that it may often fall out that the Commons may 
have just cause to take exception at some men for being coun- 
cillors and yet not charge these men with crimes, fdr ttere be 
grounds of diffidence which lie not in proof,** ^ But, until the 
growth of the system of Cabinet government, impeachment was 
the only remedy open to them. The king chose his ministers ; 
and, unless they could be convicted of crimes, there was no way 
of getting rid of them. It is for this reason that the charges 
made against unpopular ministers in the latter half of^ the seven- 
teenth century were often supported by very little evidence. It 
is for this reason that claims were sometimes made to put 
ministers on their trial for offences created for that pij^pose by 
Parliament^ Mediaeval precedents might^^no double have been 
invoked for taking such a course,® but they were obviously in- 
applicable in an age which had learnt to draw the modern dis- 
tinction between judicial and legislative acts. Clearly the weapon 
of impeachment was breaking down ; and it ceased to be 
necessary to use it for political purposes when it became possible 
to get rid of ministers by an adverse vote of the House of 
Commons. The four last impeachments — those of Lord Maccles- 
field (1724), Lord Lovat (1746), Warren Hastings (1787), and 
Lord Melville (1805) — were not occasioned by the political con- 
duct of the accused, who were all charged with serious breaches 
of the criminal law. 

^ § 198 ; as Finch, S.G., said in one of the delfateson Clarendon's impeachment^ 
** Your impeachment is in the nature of an indictment, and must contain so much of 
certainty as to put him to plead, that so he may not demur," 6 S.T. 354. 

‘ Thus in the proceedings against Scroggs in 1680 Maynard is reported to have 
held the monstrous doctrine that ** enormous offences may be impeached by the 
name of treason notwithstanding the statutes," 8 S.T. 202 ; to which Finch Very 
justly replied that '* no crKne can be declared treason but by king, lords, and com- 
mons . . . what is said by Maynard is a doctrine so mischievous that this age or 
the next may rue it," ibid 205 ; in 1667, on Clarendon’s impeachment Sir R. Howard 
said. ** Though common j^w has its proper sphere, *t^ not in this place ; we are in a 
higher sphere," 6 S.T. 336; and on another occasimi a committ^ of the House of ' 
Commons claimed to " do for preservation of itself whatsoever repugnant to 

natural justice ; ’’ but the House of Lords, when pressed to commit Clarendon on a 
general charge of treason, properly reminded the Commons that, ** the practice of alt 
judges and justices in favour 6f liberty ... is to examine on oath the particular 
crimes before commitment, that the ground may appear to them for commitment, or 
of duty to bail wheels the offence is bailable though the accusation may 
be laid to ltrtrinsQ]i miirli more should the Parliament be careful herein, who gives 
examples and preced^nu of justice to all other courts. If the king and his council 
^ are not to imprison without special crime . . . whence comes this power of the 
HffUse of Commons by v9ie to enforce a commitment ? " 6 S.T. 366 ; and in 1788 it 
rejected the view that it was not bound by the ordinary rules of evidence. Trial of 
/ Hastings (1796) Pt. ii 49-54. 

* Above 380 and n. 5. . 



TRIAL BY PEERS 


885 


The case of Warren Hastings showed that the remedy of 
impeachment was far too clumsy and dilatory a remedy in a case 
of any complication ; and therefore it is improbable that it will 
ever be used again, even in a case where it is desired to put a 
minister on his trial for a criminal offence. But, if tl!e procedure 
ftpon it could be altered to suit modern needs, it might still be a 
usefiU welipon in the armoury of the constitution. It does em- 
body the sound principle that ministers and officials should be 
made criminally liable for corruption, gross negligence, or other 
misfeasances in the conduct of the affairs of the nation. And 
this principle requires to be emphasized at a time when the 
development of the system of party government pledges the party 
to defencP the policy of its leaders, however mistaken it may be, 
and however incompetently it may have been carried out ; at a 
time when party leaders are apt to look indulgently on the most 
disastr^s mistakes, because they hope that the same indulgence 
will be dl-atended to^ their own mistakes when they take office ; 
at a time when the principle of the security of the tenure of 
higher permanent officials is held to be more important than the 
need to punish their negligences and ignorances. If ministers 
were sometimes made criminally responsible for gross negligence 
or rashness, ill considered activities might be discouraged, real 
statesmanship might be encouraged, and party violence might be 
moderated. Ministers preparing a legislative programme or 
advocating a policy would be forced to look beyond the immedi- 
ate election or the transient notoriety which they hope to win 
by this means, because they would be forced to remember that 
they might be called to account for neglecting to consider the 
probable consequences qf their policy. If officials were some- 
times made similarly responsible for their errors, it might do 
something to freshen up that stagnant atmosphere of complacent 
routine, which is and always has been the most marked char- 
acteristic of government departments. 

(ii) Trial by Peers. * * 

I have already said something of the origin of trial by peers. 
\5^e have seen that in Jhe eleventh and twejfth centuries the ex- 
pression wa\ used, in quite an untechnical sense, to mean trial 
by a court oPthe old type, in which all the suitors were judges, 
and in which the inferiors of the persop to be judged could not 
be among the suitors.^ At this point I must say something, 
firstly of the development of the principle of trial by 
the limitations upon the sphere of its applicaAikra ; and secondly 
of the modes in whish such a trial is conducted. 


VOL. I.— 25 


* Above 59-60. 
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The development of and the limitations upon the principle of 
trial by peers. 

The history of the development of this principle in England 
is curious. It came to have two entirely different meanings ac- 
cording as it was applied to commoners or to peers. 

As applied to commoners it very soon came to be confused 
with trial by jury. In Edward I.*s reign, as we hav6; seep,^ it 
was considered that the principle was complied with if, on the 
trial of a knight, the petty jury was composed of knights ; and 
even this condition was soon lost sight of. Later lawyers had 
no hesitation in identifying trial by any jury with trial by peers ; 
and no doubt they were the more willing to do so because, in 
this way, trial by jury could be connected with Magifa Carta.^ 
Even Hale could deny that the most striking instance of the 
survival of the principle — the trial of a peer accused of treason or 
felony by the whole House of Lords — was a judicum^^arium, 
and could lament that in such a case “ thq, party half" lost that 
trial that the law of the land and Magna Carta so much assert, 
the legale judicium parium suorum.” ® 

As applied to peers ^ the principle has had a more variegated 
history. It was only gradually reduced to precision as, firstly 
the cases in which, and secondly the persons to which, it was ap- 
plicable, were ascertained. 

(a) It is probable that, when the king’s court was chiefly a 
court for great men and great causes, there was no very pressing 
need to define or even to emphasize the principle, as some of the 
magnates would generally form a part of the cofirt.® But, when 
the common law courts presided over by professional lawyers be- 
gan to absorb the judicial busine.ss of .the state, and when the 
professional judges came to be r^arded as the court,® the need 
for emphasis and definition began ; and it came to be the more 
pressing as, both the proceedings against John in the court of the 
king of France,^ and the thirty-ninth clause of Magna Carta,® hid, 
so to speak, advertised the principle. The reason for and the 
definition of the scope of the principle suggested by Bracton are the 
beginnings of its limitation within its modern limits. He justified 
the principle on the ground that no man can be jud/e in his own 
case. If therefore the king is taking legal proceeuings against 
his vassal he cannot jucjge, nor can his judges, because they 

3241 336 n. 8. * ^ Vol. ii Bk. iii c. 2. 

* Juri8dictioii»ofj^.Hou8e of Lord8 88. 

* On this subject tire best authority is now L. W. Vernon Harcourt's book on 

His Grace the Steward and;rrial by Peers. f 

" •’Harcourt, op. cit. 2ii? 

* Magna Carta Commemoration Essays 88-89. 

^ Harcourt, op. cit. chap. viii. ^ Above 59, 
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represent him. * But, in order that serious misdeeds may not go 
unpunished, “ curia et pares judicabunt.” ^ And this reason for 
allowing the “ curia et pares ” to judge, namely that serious mis- 
^deeds may not go unpunished, is made to limit the application of 
the maxim. It should be applied only to those greater wroiigs 
Vhich involve forfeiture and capital punishment.^ This sugges- 
tion^ tenftatively put forward by Bracton, is stated as settled law 
by Fleta ® and Britton.'^ But this limitation of the principle was 
not altogether to the taste of the magnates. In 1341 they pro- 
cured the passing of a statute which enacted in substance that no 
peer or official, by reason of matters touching his office or for 
any other reason, should be made to answer anywhere but before 
the peers in Parliament, except at the* suit of private persons or 
in proceedings taken against peers who were accountants to the 
crown.® The judges protested against this statute,® and it was 
repeal^ in the next Parliament.^ A statute of 1441 recognized 
that the'principle oi trial by peers was confined to accusations of 
treason and felony ; ® and in 1471 Littleton ruled that it applied 
only to proceedings begun by indictment, and not to criminal 
appeals.^ 

(b) When it was the custom to bring great men and serious 
offences against the state to trial in Parliament,^® no definition 
was possible of the classes of persons to whom the principle was 
applicable. The growing distinction of the status of the peerage 
made this definition possible. This is brought out by the case 
of Simon de Bereford in 1331. He was accused of being impli- 
cated in the treasons of Mortimer, and, at Edward III.’s request, 
was brought up for trial before the House of Lords. The House 

i 

^ ** Et tunc videndum quis possit et debeat judicare, et sciendum quod non ipse 
rex, quia sic csset in querela propria actor et judex, in judicio vitae membronim et 
exhseredationis, quod quidem non esset, si querela esset aliorum. Item Justitiarii ? 
non, cum in judiciis personam domini regis, cujus vices gerit, representet. Quis 
ergo judicabit ? videtur, sine praejudicio melioris sententiae, quod curia et pares 
judicabunt, ne malebcia remaneant impuifita, et maxiifte ubi periculum vitae fuerit, 
et membrorum vel exhaeredationis, cum ipse rex pars actrix esse debeat in judicio,** 
f. 119, iig b. 

3 ** Si autem levis fuerit ^ransg^essio quae pocnam i«fligat pecuniariam tantum 
etievem bene possunt justitiarii sine paribus judicare,** f. iig b ; then he goes on 
to say that if tn transgressio is ** gravis et proxima exhaeredationi,** ibi debent 
pares justitiariis isociari ** — a suggestion which may,* as Harcourt points out op. 
cit, 287 n. 2, have given rise to the practice of in|erting the names of peers in the 
commissions of Oyer and Terminer, above 274, 280. 

>1.21,11. ^il02. 

5 15 Edward III. St. i ; Harcourt, op. cit. 3^3-344 i House of 
197. ^ ^ 

« R.P. ii 131, 15 Ed. III. no. 42. 

’ 15 Edward III. St. 2^ Harcourt op. cit. 344 ; R.A ii 139, 17 Ed. III. n<k 23 ; 
cf, Rymcr, Foedera v 282. 

8 20 Henry VI. c. 9. > Y.B. 10 Ed. IV. Pasch. pi. 17., 

M Above 354, 378. “ Above 357 ‘ 358 . 
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consented to try him on account of the enormity of his crimes ; 
but it protested that, “ although the peers, as judges of Parlia- 
ment, have taken upon them ... to make and render the said 
judgment yet the peers that now are or shall be in time to come, ^ 
are not bound or charged to give judgment upon others than 
peers.” ^ But the practice was still uncertain ; and nothing con-' 
tributed more to prevent it becoming certain than th^ political 
use which was made in Richard II. ’s reign of criminal appeals in 
Parliament^ Each party in turn accused the leaders of the party 
opposed to them of treason, whether they were peers or not. 
The Act of 1399® eliminated this cause of confusion, and 
helped to establish the principles, firstly that such appeals were 
not to be tried by the House, and secondly that the only persons 
who were entitled to be so tried were peers. The statute of 
1441,^ probably enacted because of the trial of the Duchess 
of Gloucester for witchcraft before an ecclesiastical tj^bunal,® 
extended the privilege of trial by peers <is thus dSfined to 
peeresses. 

The inodes in which a trial by peers is conducted. 

The president of the court by which a peer is tried by his peers 
for treason or felony is the Lord High Steward He was orle of 
those great officers of the household in the courts of the feudal 
potentates of the tenth and eleventh centuries, who became heredi- 
tary dignitaries in the thirteenth and fourteenth centuries.® In 
that capacity he was, together with such officials as the fonstable 
and the Marshal, a leader of the feudal nobility ; and, as the feudal 
nobility in the fourteenth century led the Parliamentary opf osi** 
tion to the crown, these great officials naturally play a great part 
in tracts like the Modus Tenendi Parliamentum, which magnify 
the importance of Parliament in the state.’' Probably the con- 
nection between the Lord High Steward and trial by peers will 
be best explained by the analogy of the ordinary manor. Just 
as the Lord’s Steward kept the courts to which his tenants owtd 
suit, so the Steward of England^kept the court to which the peers 
of England owed suit, and in which they were tried by their 
peers. Whether this explanation is correct or not, it is cerf^ui 
that, in the fifteenth century, the Lord High Steward is the 
official who presides at the trial of a peer accused ^bf treason or 

• 

^ ^Pike , House of Lords 186 ; R.P. ii 53-541 4 Ed. III. no. 26 ; this case was in 
iBnnstde a precedent for refusin|( to tiy a commoner impeached of treason, Case 
of Fitzharris 8 S.Twef ; Bl. Comm, iv 256-257 ; but this was contrary to the 
opinion of Selden, Judicature in Parliament, Works iii 1589, and is not now regarded 
as-gqpd law, Erskine May^^p. cit. 588 n. 3. 

> Above 378-379- ■ Above 379. 

*20 Henry VI. c. 9. ® Harcourt, op. cit. 380-381. • Ibid Pt. I. 

^ Ibid X47 ; for another tract which magnifies the office see ibid X48-Z51. 
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felony ; and, as we have seen, he presides whether he is indicted 
or impeached.^ 

But the mode in which the trial is conducted, and the posi- 
•tion of the Lord High Steward, are very differentiaccording as 
4^arliament is or is not in session. 

^f Parliament is in session all the peers are the judges, and 
the question of guilty or not guilty is decided by a majority of 
votes.^ It would seem that in the eighteenth century, if not 
earlier, the House could act, even though no Lord High Steward 
had been appointed ® — again we see the tendency to eliminate 
the crown from any participation in the judgments of the House.^ 
Thus a tfial before the whole House is the nearest modern ap- 
proach to the old judicium parium. It is not quite the same 
thing as the old judicium parium because, in earlier days, this 
judicium was merely a sentence as to how the proof should be 
made, ^reas in the modern trial by peers each peer decides on 
the evidence as to tlie guilt or innocence of the accused.^ But it 
would be true to say that it is the old judicium parium modified 
by the modern conception of a trial. 

If Parliament is not in session the Lord High Steward tries 
the accused by a jury of peers. His position in relation to this 
jury is exactly the same as the position of any other judge in 
relation to a jury. He directs them as to the law, and they must 
find the accused guilty or not guilty in accordance with the facts 
and with*his direction as to the law. Like any other jury they 
musj^ give a unanimous verdict.^ Exactly when or why this 
procedure was devised is a matter of controversy. There is a 
case in which it was used^in 1415,^ and it emerged again in 1499.^ 
A Year Book report of 1400 puts it back still earlier ; ^ but, as 
the House of Lords reported in 1690,^® there are many difficulties 
in accepting the tale told by this Year Book. Harcourt thought 
tlmt the Year Book report was forged to supply a precedent for 


1 Above 379 n. 7. 


® Foster, Crown Law 143. 


» Ibid 143, 148, 149; Case of Ferrers (1760) 19 S.T. 586; it is true that in the 
cSlllThission the^ld form is followed and the presence of the Steward is stated to be 
required — ** cujApresentia in hac parte reqoiritur ; but Foster treats this as proving 
** no more than tlat the Great Seal having no authority <0 vary in point of form, hath 
from time to time very prudently followed ancient precedents,” op. cit. 148. 

* Above 371, 383. ®fcke, House of Lords 174. 

*Coke, Third Instit. 28-31; but each peer gives his verdict individually, 
ibid 30. I ^ - 

’ Harcourt, op. cit. 379. ® Ibid 429^^2. 

•Y.B. iHy.IV.Mich.pl. I 

Hist. MSS. Com. liivelfth Rep. App. Pt. VI. 4071418 no. 204 ; the committee 
reported that peers should only be judged in full Paillament— “ There is a* Year 
Book in the time of Hen. IV. which gives circumstances to the trial of peers out of 
Parliament, but the records of that time falsify the book ; ” and to this the House 
agreed. 
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the trial of the Earl of Warwick in this way in 1499.^ But there 
are difficulties in the way of this suggestion which he by no 
means meets.^ Possibly this procedure grew up so to speak 
naturally. T?he Lord High Steward was obviously the official to* 
preside at the trial of a peer. A trial by a jury of peers was^ 
certainly a trial by peers. There is some reason to tfeink Jhat, 
when the practice on these matters was still unfixed, such a trial 
would have been accepted as regular.® So soon as Parliaments 
became infrequent, it became obvious that some provision for the 
trial of peers must be made ; and a trial by a procedure of this 
sort was the obvious expedient. Whatever may have been its 
origin, the custom to try peers in the court of the Ldid High 
Steward by a jury of peers was finally established by the pre- 
cedent of 1499.^ 

A trial in this court, as compared with a trial before the 
whole House of Lords, gave the crown the^^ obvious y^antage 
that it could select the jury. Full advantage was taken of this 
in the state trials of the sixteenth-and seventeenth centuries. On 
that account the House of Lords seemed inclined to question the 
legality of such trials in 1690;® but nothing came of this sug- 
gestion ; and, instead, the constitution of the court was reformed. 
It was enacted in 1695-1696® that, on a trial for treason or mis- 
prision of treason, all peers who had a right to vote should be 
summoned at least twenty days before the trial. 

Whether the trial is before the whole House or in *the court 
of the Lord High Steward, a true bill is found by the grand j[pry, 
and the indictment is removed to the appropriate court by writ 
of certiorari.^ 

(iii) The Criminal Appeal Act 1907.® 

We have seen that under this Act the House can hear appeals 
from the court of Criminal Appeal if the certificate of the attorney- 
general is obtained that the case “ involves a point of law of efc- 
ceptional public impottance, and that it is desirable in the public 

^ op. cit. chap. xii. 

See Pike’s review of Harcourt’s book L.Q.R. xxiii 442 ; and HarCourt’s reply, 
L.Q.R. xxiv 43. A 

3 The petition praying fd' the reversal of the judgment against Harcla, Earl of 
Carlisle, complained that he was not *' atteint par enquest de ses piers,” Harcourt, 
op. cit. 334 ; and see ibid p. 302. * 

^ For the use sometimes made at the end of the fifteenth century of the court of 
t!ll*6«Mtable and Marshal see Haicourt, op. cit. chap, xi ; below 575. 

® Hist. MSS. Conaji'welfth Rep. App. Pt, VI. 417-418, no, 204. 

• 7, 8 William IIITc^ 3. 

7 Stephen, H.C.L. i 16^ The last instance of the trial of a peer by the House 
of Lords is that of Earl RiAsell for bigamy [1901] A.C. 446; the last instance of a 
trial in the court of the Lord High Steward is that of Lord Delamere for treason in 
z686, zi S.T. 5Z0. 

* 7 Edward VII. c. 23 § i (6). 
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interest that a further appeal should be brought.” ^ If the House 
allows an appeal against an order of the court of Criminal Appeal 
quashing a conviction, the effect is to restore the original convic- 
tion.^ In this respect the allowing of an appeal by the House 
against an order of the court of Criminal Appeal resembles the 
reversal o( a judgment on a writ of error. 

(3) Jurisdiction in Cases of Privilege. 

We must consider in the first place the extent of the juris- 
diction which the House possesses by virtue of its privileges, and 
in the second place the relation of this jurisdiction to that exer- 
cised by She ordinary courts of law. 

The extent of this jurisdiction. 

Lords have by their privileges jurisdiction in three classes 
of cases, (i) They ^an fine and imprison for a definite term for 
contempt.® What the House will adjudge to be a contempt is 
within its own discretion. In the seventeenth and eighteenth 
centuries the Lords pushed this jurisdiction to its most extreme 
limits.'* They punished “ libels and slander, not only against 
the House of Lords collectively, but against every Lord individu- 
ally ; and not only when the libel and slander related to the 
actual exercise of their legislative, judicial, or consultative 
functions, but when it was foreign to such exercise.” The dis- 
tinction Jrawn by Hargrave in this passage is now the distinc- 
tion observed.® • (ii) The House of Lords can decide on the 
effect or the validity of the creation of a new peerage by the 
crown. Thus in i/ii^it decided that the acquisition of an 

^ Above 218. 

3 R. V. Ball [igii] A.C. at pp. 74-76; and see ibid at p. 70 n. i. 

3 If the prisoner is not committed for a definite term he will probably be released 
by\ prorogation, 6 S.T. 1296 ; cf. Stockdale v. Hansard (1839) 9 A. and E. 127 ; 
the Commons cannot commit for a definiterferm, and hawe not fined since 1666. 

^ See Floyd’s Case (1621), Hargrave’s Preface xvi-xix ; Blunt’s Case (1621), and 
Morley’s Case (1623), Hargrave, Jurisconsult Exercitations, i 284; Cases of Fitton 
and^arr (1667), Hargrave’s Preface xeix, c; Hist. MSS. Com. Eighth Rep. App. lor 
n8f^, xoa> ffo. ^ ; it was settled in 1690 that privilege could not be claimed against 
the jurisdiction Sercised under the Articles of War, ibid Thirteenth Rep. App, Pt. 
V. 93 no. 285. % • . . . 

^Hargrave, Jurisconsult Exercitations i 289; see the list of cases printed in 
Stockdale v., Hansard (1839) 9 A. and £. at p. 12 ; a^ood illustration will be found in 
a case of 1698 noted in Lutterell’s Diary iv 369—“ Yesterday the Lords heard a case 
about a breach of privilege committed against the, Earl of Northampton by breaking 
into his fishery, which the Earl of Peterborough’s son claimed a right to.” 

• For a similar rule as to contempts of other courts s#M*Leod v. St. Aubyn, 
[1899] A.C. at p. 561, whete Lord Morris pointed out tln|it this power “ is not to be 
used for the vindication of the judge as a person. . . . Committal for contenT|it of 
court is a weapon to be used sparingly, and always with reference to the interests of 
the administration of justice as late as 1799 (R. v. Flower 8 T.R. 314) a person 
was committed for publishing a libel on a member of the House. 
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English peerage did not entitle a Scotch peer to a seat. In 1782 
it reversed that decision. In 1856 it decided that a life peer 
could not sit in the House.^ (iii) If there is a disputed claim 
to an old pq^rage the Lords can decide as between the claimants 
if, and only if, the matter is referred to them by the crown# 
Holt, C.J., in the case of li. v. Knollys? declined t(jt pay any 
attention to an adjudication of the Lords upon a question of this 
kind, because the matter had not been referred to them by the 
crown. The decision was questioned by the Lords at the time ; 
but in the debate on the Wensleydale Peerage Case in 1856 
Lord Campbell admitted its justice.® Such cases are now usually 
referred by the crown to the House of Lords ; but thic was not 
necessarily the case at earlier periods in our history. They were 
referred sometimes to the Council,^ sometimes to the Council 
and judges,'^ sometimes to the Marshal ^ because, as we shall see, 
the court of the Constable and Marshal was concerngsd^among 
other things with pedigrees and the right tf) bear arms.^ The 
House of Lords in deciding these cases is not bound by its own 
decisions,® It must try each case on its merits according to the 
best historical evidence available to it. Some modern historians, 
forgetting that the state of historical knowledge varies with each 
succeeding age, and that historical theory is subject to infinitely 
wider variations, have subjected many of the past decisions of 
the Lords to a good deal of unmerited ridicule. 

The relation of privilege to the law. 

Privileges of Parliament confer upon each House of Parlia- 
ment the rights and powers essential to its efficiency ; and it is 
for this reason that, in the seventeenth century, each House 
found it necessary to guard them jealously, and to assert them 
boldly. But, after 1688, when the battle for the constitution 
had been won. Parliament showed a tendency to extend and 4o 
use its privileges in a«fashion almost as arbitrary as the king had 
used his prerogative. This arbitrary conduct soon brought to 
the front the question of relation of privilege to the law. And^ 
in dealing with this question, the courts had very precedenfs 

^ Anson, Parliament 2ig. 

^ (1694) 1 Ld. Raym. zo ; Hdlt declined to give to a committee of the Lords the 
reasons for his decision ; there was talk of a committal, ** which vanished in smoke,” 
ibid 9LJ>. 18. ^ 

Hansard cxl 329. 

^ Pike, House of L8Ks 130— -the Fits Walter Case (1669). 

‘^Dasent xix 357-358 (1500)— claim to the barony of Qowys; cf. Nicolas iii 324 
326 (n^28)~earldom of Salfibury. 

* S,P. Dom. 1666-1667, 477, clxxxix zo6— claim to the barony of Dudley. 

^ Below 578-580. 

* St. John Peerage Claim [1915] A.C. at pp. 308-309, 314. 
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on which they could rely. In the Middle Ages the judges had 
declined to give opinions on questions of privilege ; ^ and the 
decisions given by the Stuart judges, even when they could be 
defended, were for obvious reasons suspected after tlje Revolu- 
tion. The problem was therefore a new one ; and that it waii 
boldly face^ was due mainly to Holt, C J. We have seen that 
in 169^, in the case of R. v. Knollys^ he set his face against the 
claim of the House of Lords to extend its own privileges at its 
will and pleasure; and in Ashby v. White^^wA the subsequent 
proceedings arising out of that case,^ he opposed a similar claim 
by the House of Commons. Of these cases I shall speak more 
at length i« a later volume.® Here it will be sufficient to indicate 
the manner in which these decisions, and other decisions of the 
eighteenth and nineteenth centuries, have defined the relation of 
privilege to the law. It is a subject not altogether free from 
obscurlly • for, as Erskine May says,** “ the precedents of Parlia- 
ment are contradictorj^, the opinions and decisions of judges have 
differed, and the most learned and experienced men of the 
present day are not agreed.*' Nevertheless I think that the 
cases, when properly understood, lay dov;n a fairly clear rule. 

There are two maxims or principles which govern this sub- 
ject. The first tells us that “ Privilege of Parliament is part of 
the law of the land ; ” the second that “ Each House is the judge 
of its own privileges." Now at first sight it may seem that 
these maxims are contradictory. If privilege of Parliament is 
part of the law oC the land its meaning and extent must be in- 
terpr^ed by the courts, just like any other part of the law ; and 
therefore neither House can add to its privileges by its own 
resolution, any more than^it can add to any other part of the law 
by such a resolution. On the other hand if it is true that each 
House is the sole judge of its own privileges, it might seem that 
eact House was the sole judge as to whether or no it had got a 
privilege, and so could add to its privileges its own resolution. 
This apparent contradiction is solved if the proper application 
^ of the se two maxims is attended to. The first maxim applies to 
cW^Vrk&^AMy v. White and Stockdale wT Hansard^ in which 
the question ^ issue was the existence of a privilege claimed by 
the House. This is a matter of law wfiich the courts must 
decide, without paying any attention to a resolution of the 
House on the subject. The second maxim applies to cases like 


^ Vol. ii Bk. iii c. 5. t 

* (1704) 2 Ld. Raym. 938. 

• Bk. iv Pt. I. c. 6. 

7 (1704) 2 Ld. Raym. 938. 


> I Ld. Raym. {o. 

*R. V, Paty (i7d5) 2 Ld. Raym. iio 5 .^ 
* Parliamentary Practice 126. 

^(1839) 9 A. and £. i. 
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that of the Sheriff of Middlesex'^ and Bradlaugh v. Gosset^ in 
which an attempt was made to question, not the existence, but 
the mode of user of an undoubted privilege. On this matter the 
courts will^^not interfere because each House is the sole judge of 
the question whether, when, or how it will use one of its un- 
doubted privileges. 

* (1840) II A. and E. 273. 2 (1884) 12 Q.B.D. 271. 



CHAPTER V 


THE COURT OF CHANCERY 

I N this 'ihapter I shall deal firstly with the history of the court 
of Chancery, and secondly with the jurisdiction exercised both 
by the court of Chancery and by the Chancellor. 

f. The History of the Court 

I shall deal with the history of the court of Chancery under 
the following heads : the growth of the court ; the organization 
of the court ; the defects in the organization of the court, and its 
reorganization in the nineteenth century. 

The Growth of the Court 

We have seen that under the Norman and Angevin kings the 
Chancery was a secretarial bureau, and that the Chancellor was 
the secretary of sjtate for all departments.^ Naturally the con- 
nectioTi of the Chancellor and the Chancery with the Curia Regis 
— the governing body of the kingdom — was close. The Chan- 
cellor, as P/ofessor Tout has said, was “ the king’s natural prime 
minister.”^ The beginnings of the separation of the Chancery 
from the Curia Regis, and its organization as a department of 
sta^ as distinct as the department of the Exchequer, must be 
dated from the year 1238. In that year IJenry III. dispensed 
with baronial chancellors holding the office for life, and took the 
office into his own hands. For some years after that date there 
Recession hi officials who held* the seal, but whose 
claim to the txle of Chancellor is doubtful.® The barons some- 
times protested, but, even after they had gbt the upper hand in 
1258, no attempt was made to created Chancellor of the old 

' Above 37. * 

^ ** The Chancery was of course the great secretarial Apartment, the office of 
state, and its head, the chandler, was not merely a supreme judge, like the modern 
lord chancellor, but the king's natural prime minister,'* Pgee of Edward II. in Eng- 
lish History 58. 

* Ibid 58, 59 ; Dibben, Chancellor and Keeper of the Seal under Henry III. 
E.H.R. xxvii 39. 


395 



896 


THE COURT OF CHANCERY 


type for life. The system by which the king took the profits of 
the seal, and paid the Chancellor a fixed fee for the maintenance 
of a body of clerks was continued ; ^ and though the terms upon 
which Ed^vard I.’s great Chancellor, Robert Burnell, held Ris 
office show a reversion to the old type of Chancellor, the experi- 
ment was not again repeated. His successor — Langton— was a 
Chancery clerk who did not take the profits of the seal, and was 
paid his fixed fee. Except for a very few years in Edward II.'s 
reign, this arrangement was afterwards adhered to,‘^ and by the 
end of that reign the profits of the seal were accounted for at the 
Exchequer.® The result was that “the Chancellor, though still 
a court official following the king, had a staff of his oiivn entirely 
separate from the chaplains and clerks of the household. The 
clerks of the Chancery, living with their chief a self-contained 
and semi-independent collegiate life . . . soon developed a de- 
partmental tradition and esprit de corps that began tcf^ rival the 
strong corporate feeling of the Exchequer officials.” * 

But the Chancellor was destined to become something very 
much more than a mere departmental chief. Though a “ salaried 
officer of limited powers and tenure of office ” had been substi- 
tuted for ** the old type of irresponsible magnate,” yet this officer 
was bound to become an important official in the state because 
he kept the Great Seal.® It is, in fact, the Chancellor’s position 
as Keeper of the Great Seal which puts him at the head of the 
English legal system, and makes him the legal centre'of the con- 
stitution. • ^ 

We have seen that the English legal system had become a 
system of royal justice. This royal justice must be called into 
action by original writs which must be* sealed by the Chancellor ; 
and so, as Lambard says, the Chancery is “ the forge or shop of 
all originalls.” ® In the same way all important government acts 
— treaties with foreign states, the assembly of Parliament, r®yal 
grants — must pass the seal, and must therefore come under his 
review. Applicants for justice in the courts of common law, 
petitioners to the king, to the Council, or to Parliamen t, ^ 11 
sooner or later come to the Chancery either for aiyoftghiafwit, 
or to obtain the execution of the answer endor^d upon their 

• 

> E.H.R. xxvii 51. *Tout, op. cit. 60, i8i-i83. 

s *• When the profits of the|8eal were accounted for in the Exchequer, the 
Chancery sheds the last vestiges of its original position as a dependent office of the 
court, and stands fortlf^In its later character as a self-sufficing office of state," ibid 
186. ^ t 

^ Ibid 59-60. • •E.H.R. xxvii 51. 

• Archeion (Ed. 1635) 58. Writs which began a legal proceeding were called 
f* original.*' Those which were issued in the course of a legal proceeding were 
called "judicial.** 
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petition. The Chancellor and the Chancery are thus in direct 
connexion with all parts of the constitution.^ This accounts for 
the extraordinary range and variety of the Chancellor*s duties. 

their range and variety Bentham’s critical summary will give 
us the best idea.-* He is “(i) a single judge controlling in civil 
matters the several jurisdictions of the twelve great judges. 
(2) A^necoesary member of the Cabinet, the chief and most 
constant advisor of the king in all matters of law. (3) The 
perpetual president of the highest of the two houses of legislature. 
(4) The absolute proprietor of a prodigious mass of ecclesiastical 
patronage. (5) The competitor of the Minister for almost the 
whole patronage of the law. (6) The Keeper of the Great Seal ; 
a transcentlent, multifarious, and indefinable office. (7) The 
possessor of a multitude of heterogeneous scraps of power, too 
various to be enumerated.” It is no wonder that lawyers and 
statesiii^ regard the Great Seal — the clavis regni — with an 
almost superstitious reverence. It is treason to counterfeit it ; ® 
and they come to think that if it is used — it may be contrary to 
the will, or during the madness of the sovereign — the Act is as 
authentic as if the sovereign had really sanctioned it.‘ 

It is the relation of the Chancellor and the Chancery to the 
judicial system of the country with which I must here deal. In 
two respects that relation was close ; and it is from that close 
relation that much of the jurisdiction of the Chancellor and the 
court of Chancery arises. 

(i) The* Chancellor had control over the issue of original 
writs.# • 


^ The intimate relation of the Chancery with all departments of government is 
well described in a Treatise on th^Masters written when Ellesmere was Chancellor : 
“ Both the Parliament is summoned by writs out of the Chancery ; the acts made 
and enrolled are kept in the Chancery ; all commandments of that court are ex- 
pedited either by writs out of the Chancery, or by the Chancellor’s serjeants at 
arn^; the Lord Chancellor is ever speaker of that House without further choice or 
appSntment . . . and the clerk of the Parliament has his fee out of the hanaper as 
an office of the Chancery. The reason of iheir attendaiice there I take to be, not 
only for the receiving of petitions ; but as the judges are there, that, by observing 
the minds and the reasons of the Lords that make the laws, they may the more 
•imeabl^o their reason expound and interpret the said laws ; so the masters of 
CnSnclilP^Rmiff^e also, that tney may likewise frame th^writs that are to be made 
upon those laws like correspondence; and as the judges furthermore may inform 
the lords how forAcr laws of this realm presently stand touching any matter there 
debated ; so may they also be informed by the masters of the Chancery (of whom 
the greatest number have always been chosen men skilful in the canon and civil law) 
in laws that they shall make touching foreign matters, how the same shall accord 
with equity, jus gentium, and the laws of other |iations,’* Hargrave, Law Tracts, 
308, 309. 

* Cited Parkes, Chancery 437 ; cp. C. P. Cooper, Chan#kry 381, 382 n. 

^25 Edward 111 . St. 5 • 2 § 5. ^ 

^ As to the making of a new Great Seal during the €reat Rebellion sec J^oss, 
Judges vi 2IX-212 ; as to the use of the Great Seal during the madnesses of George 
III. see Erskine May, Constitutional History i 181-182, 186-187, 188, 2o8-2i/|. 
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The power to issue original writs gave to*the Chancellors of 
the twelfth and early thirteenth centuries a large control over the 
rights which the royal courts recognized. Writ, remedy, and 
right are correlative terms. “A comparison of a collection /)f 
formulas which Henry III. sent to the Irish Chancery in I22y, 
with Glanvil's treatise shows us that the number of writs which 
were to be had as of course, had grown within the 'inteiB'/ening 
forty years.” ^ But the growth of baronial power tended to 
fetter the control of the Chancellor. The Provisions of Oxford 
(1258) show that the barons did not wish to leave the Chancellor 
an uncontrolled power to issue original writs ^ — a power which 
was equivalent to a power to make new law. The Statute of 
Westminster II. (1285) shows that the practice was' then in a 
transition state. A certain discretion was allowed ; but cases ot 
real difficulty and importance must be referred to Parliament.* 

The growth of the powers of Parliament in the thirt^’^ 'jh and 
fourteenth centuries made it clear that it, is in Parliament that 
the legislative power is vested. For this reason the register of 
original writs became practically closed except in so far as it 
was added to or altered by new legislation. At the same time 
the Statute of Westminster II. gave to the Chancellor the power 
to vary slightly the forms of writs in order that justice might be 
done in similar cases ; and, as we shall see, much use was made 
of this power.^ The fact that it is the Chancellor who is given 
authority to supply such deficiences, may help to e;xplain why 
he comes to be thought of as an official who can do justice even 
when there is no remedy at common law. It is one ot those 
ideas which helps to connect the Chancellor and the Chancery 
with the royal right to temper justice with equity. But this 
connexion of the Chancellor with the issue of writs tended to 
become merely ministerial as the control of Parliament and the 
common law courts became more complete. Such judicial work 
as he still retained in this connexion was chiefly in connection 
with writs directly affiscting the king^s interest. This jurisdiction 
eventually came to be known as his common law jurisdiction,® 

^ P. and M. i 149 ; for the history of the Register of Writs 6e^v'(K!’li‘'‘j^. 'iii c. 5. 

^ Stubbs (Sel. Ch.) 389, ** Ke il ne enselera nul bref fors b^f de curs sanz le 
commandement le rei, e de sun cunseil ke serra present*’ 

^ 13 Edward I. St i c. 24, “ £t quotienscun^ue decetero evenerit in Cancellaria 
quod in uno casu reperitur br(:ve, et in consimili casu cadente sub eodem jure et 
simili indigente remedio, concordent clerici de Cancellaria in brevi faciendo, vel 
atterminent querentes in proximr parliamento, et scribant casus in quibus concor- 
dare non possunt et referant eos ad proximum parliamentum, et de consensu juris- 
peritorum fiat breve, nl^'contingat de oetero quod curia diu deficiat querentibus in 
justitia perquirenda ; ** foi^ an example of this procediAe see R.P. iv 153 9 Hy. V. 
n. ^ ^ 

* For instance by writs of trespass or deceit on the case. 

* Baldwin, The King’s Council 239-240. 
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and, as we shall see, gradually came to be quite distinct from his 
equitable jurisdiction.^ That equitable jurisdiction is, as we 
shall now see, much more closely connected with the intimate 
relations of the Chancellor and the Chancery with the King\s 
Council. ^ 

* (ii) The Chancellor and the Chancery had from the first been 
closel)!, connected with the King’s Council.*^ 

Of the Council and its history I shall speak in the next 
chapter. Here it will be sufficient to say that it was in the 
direct line of descent from the Curia Regis of the twelfth century. 
The detachment from it of the courts of common law deprived 
it of much of its jurisdiction ; and the rise and growth of the 
powers of Parliament deprived it both of other branches of juris- 
diction and of legislative authority. But it still continued to 
be the executive government of the country, and it still continued 
to excise the wide judicial powers which, owing to its close 
connexion with the k^ig, it had always exercised. By reason of 
its close connexion with the king, these judicial powers had 
always been extraordinary — that is, they had always been some- 
thing above and beyond the ordinary law. In the twelfth century 
the ordinary law had been that archaic customary law which was 
administered in the local courts ; but in the fourteenth century 
the ordinary law had come to be the law administered in the 
common law courts. It had become apparent, however, in 
the course of the fourteenth and fifteenth centuries that the need 
for a court exercising this extraordinary jurisdiction was as 
necessary to temper the rigidity and the technicality of this 
common law, as, in former days, it had been necessary to over- 
ride the archaic formalism, of the old customary law.® But the 
Chancellor and the Chancery had, throughout their history, been 
closely connected with the king and his Council ; and, although 
the Chancery was tending to become a distinct department of 
stat®,* this close connexion was, during the Middle Ages, hardly 
weakened, far less severed. As Professor ^Baldwin very truly 
says,® “It was the singular success of the Chancellors that, while 

King’s Bench® were being drawn 

^ Below 449 -45V • 

Baldwin, ’The King’s Council 237-238. 

* “ And considering that the Prince of this Realifle is the immediate minister of 
justice under God, and is sworn at his coronation to deliver to his subjects irquam 
et rectam justitiam, I cannot see how it may otlierwise be, but that besides his 
court of meere Law, he must either reserve to himselfe or referre to others a certaine 
soveraigne and preeminent power, by which he may botl^supply the want, and 
correct the Rigour of that ftositive or written Law, which of itself neither is, nor 
can be made such a perfect Rule, as that a man may tlftreby truely square tut 
justice in all cases that may happen,” Lambard, Archeion 76-77. 

^ Above 396. ® The King’s Council 240-241. 
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into the current of the common law, their own court remained 
comparatively free from this system. For this reason it was 
possible, in the course of time, to make the Chancery the prin- 
cipal organ of a jurisdiction outside the realm of the common 
law.” ^ 

The Chancery was able to become “the principal organ ”'of 
this extraordinary jurisdiction for three reasons : firsMy, head 
the Chancellor was, as Keeper of the Great Seal, closely related to 
the administration of the law ; secondly the Chancellor was a 
leading member of the Council ; and thirdly the Chancery itself 
was a well organized and efficient department of state. 

(i) We have seen that the Chancellor*s duties in relation to 
the issue of original writs brought him into close conliexion with 
the administration of the common law.^ We have seen too that 
the Council exercised a general supervision and control over 
the courts of common law.^ Naturally the Chancellpr-^as an 
important member of the Council, and (fjosely connected with 
the administration of the law, acquired a large share of that 
control. The chiefs of the common law courts were appointed 
by the crown ; but, in the fifteenth century, he admitted the 
puisne judges to their offices, and probably had some share in 
their nomination.^ Moreover the duties of the Chancellor in 
connexion with the law, and the intimate relations between the 
Council and the judges, caused the relations between the Chan- 
cellor and the Chancery and the common law courts to be close 
all through the mediaeval period. The judges sometimes took 
part in the decisions of the Council,^ or of the Chancellor if he 
was sitting alone ; ^ and in the fourteenth century three common 
law judges became Chancellors.® In fact it was made a matter 
of complaint by the Commons in 1400 that the business of the 
common law courts was delayed because the judges were called 
from their courts to assist in discussing cases in the Chancery.^ 
We shall see that the common law and the equitable jurisdictions 
of the Chancellor w'l^re not sharply differentiated till the sixteenth 
century.® It was not till they were thus differentiated that these 

* * ■ f*?!®®^^^*****^^ 

^ Above 397-398. Above 209-2^.**^’’''"* 

3 It is clear from Fortescue’s account of the manner of m^ng new judges, De 
Laudibus c. 51, that in the middle of the fifteenth century theXhancellor admitted 
them to their offices ; cp. Spepce, Equitable Jurisdiction i 356. 

* Baldwin op. cit. 245. 

^ Thus in 1397 a decree was. made “ by the advice of justices and other skilled 
persons of the Chancery," BalUwin, op. cit. 246 n. 4 ; Select Cases in Chancery 
(S.S.) xix, XX 89, 90 ((^08) ; for their assistance in cases connected with Uses see 
vol. iv c. 2. 

V • Parning (1341) ; ^terpe (1371) ; Knyvet (1372). 

7 R.P. iii 474, 2 Hy. VI. no. 95. 

^ Below 449-452. 
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intimate relations between the Chancery and the common law 
judges ceased.^ 

(ii) The Chancellor’s close relations with the courts of 
common law, and his position as a leading mejjiber of the 
flouncil naturally led to his taking a large share in dealing with 
certain classes of petitions which were constantly being addressed 
to tH^ Council. If the petitioner alleged that, through some de- 
fect in the law, he could get no remedy by bringing an ordinary 
action, his petition could naturally be best dealt with by the 
Chancellor, because of his close relation to the administration of 
the law. Moreover, as he was a high official, closely connected 
with thejcing, and often an ecclesiastic, it was very fitting that 
petitions which asked that justice should be done on moral 
grounds by an exercise of the king’s extraordinary power should 
be dealt with by him.^ From the latter part of the thirteenth 
centirTy we can see a tendency thus to delegate matters to the 
Chancellor. The Odinances of 1280, and 1293 provided, as we 
have seen, that all petitions which involved the issue of a docu- 
ment under the Great Seal should go first to the Chancellor.® 
Both in Edward and II.’s^ reigns there are many cases in 
which petitions were referred to the Chancellor both by the king 
and by Parliament In Edward III.’s reign the position which 
he was beginning to acquire in relation to these petitions is illus- 
trated by a writ issued in 1349 to the Sheriff of London. The 
writ direoted that petitions relating to the common law should 
be brought befoje the Chancellor, that petitions relating to the 
grant? of the king’s grace should be brought before the Chancellor 
or the Keeper of the Privy Seal, and that only petitions of which 
these officials could not ’dispose should be brought before the 
king in person.® This order is no doubt only of a temporary 

^See a case in 1342, Y.B. 16 Ed. III. (R.S.) ii 113 n. ii in which the King’s 
Benph, after consultation with the clerks 01 the Chancery as to the form of a writ, 
reversed a decision of the Common Pleas; Y.B. 47 F^. III. Mich. pi. 14 — a case 
in which the judges referred a matter to the Chancellor. 

^ Baldwin, The King’s Council 241-242. ^ Above 354 nn. 6 and 7. 

^ See Campbell, Chancellors i 189-190 for some records of these cases. 

for some Jases of this reign ; Baldwi/i, op. cit. 242, says that in 
this reigrP^natWe portion of the petitions considered in Parliament were endorsed 
with words like t& following : * Soit ceste petitioun maynde en chancellerie . . . et 
le chaunceller . . . appellez devant lui ceux qui sont appeller face outre droit et reson.’ ” 

• *< Volumus quod quilibet negocia tarn comm* mem legem regni nostri Anglia 
quam graciam nostram specialem concernencia penes nosmetipsos habens exnunc 
proseauenda, eadem negocia, videlicet, negocia ^d communem legem penes. . . . 
Cancellarium nostrum per ipsum expedienda, et alia negocia de gracia nostra con- 
cernenda penes eundem Cancellarium seu dilectum cleciiium nostrum Custodem 
sigilli nostri privati proseemantur {sic) ; ita quod ipsi vel unus eorum peticiones 
negotiorum que per eos, nobis inconsultis, expediri noit«poterunt, una cum avisa- 
mentis suis inde, ad nos transmittant vel transmittal, absque alia prosecucione 
penes nos inde facienda, ut hiis inspectis, ulterius prefato Cancellario seu Custodi 
inde significemus velle nostrum,” Select Cases in Chancery (S.S.) xvii, xviii. 

VOL. 1.— 26 • 
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nature ; ^ but it is significant of the position which the Chancellor 
was acquiring. It shows that he is becoming associated with 
petitions which ask something of the king’s grace, and that, in rela- 
tion to petitions dealing with such matters and with questions of 
law, he has a position of decisive importance in the Council. And 
this conclusion is corroborated by the evidence both of the peti- 
tions themselves and of the statutes. As early as EdwarU I.’^reign 
petitions had been addressed to the Chancellor and Council ; ^ and 
this form of address become frequent in Edward III.’s reign.® 
After that reign they were habitually addressed sometimes to the 
Chancellor and Council, sometimes to the Chancellor or Council, 
sometimes to the Chancellor alone.^ Several statutes pf Edward 
III.’s reign gave jurisdiction over specified matters, sometimes 
to the Chancellor, sometimes to the Chancery, sometimes to the 
Council or the Chancery.® 

(iii) This predominance of the Chancellor in rela<io*n to 
petitions addressed to the Council was due not only to his 
personal position. It was due, as these statutes of Edward III.’s 
reign show, quite as much to the fact that he was the head of 
an organized department of state — the Chancery, which had by 
this time become stationary at Westminster.® It is the Chancery 
which is named in some of these statutes ; and the fact that the 
Chancellor was at its head enabled him the more easily to set in 
motion its machinery to give the relief which was sought. 
Because this department was, through the Chancellor, closely 
connected both with the common law courts and with the 
Council, it was able to give any relief ordered, either By the 
issue of ordinary writs, or by carrying into effect the orders 
given by the Council by virtue of its dktraordinary jurisdiction.^ 
It was natural, therefore, that petitions which asked for the 
redress of wrongs legal or moral should be referred to the 


1 Kerly, Equity 31, 32jft ^ Baldwin, op. cit. 248. ’ Ibid 248-249. 

^ Ibid 249-252, 254-255 ; Close Rolls (Kec. Com.) xxix; Select Cases in 
eery (S.S.) 21 (after 1396). 

S-an Reward TIL c. fi ! Vi Edward III. St. t c. t ? afi Edward ITT. St. 


** 1 he Acts Show us that at that time the attitude ot rarliament towards the 
was in the main one of confidence.” fi 

"The Chancery was showing signs of becoming thus stationary in Edward 
reign, Tout, op. cit. 61 ; but itMras often itinerant ; in a petition of 1281 it is said 
that the Chancery is '*multotiens in remotis partibus,” Mun. Gild. (R.S.) ii Pt. I. 
170; it was ordered to follow t|te king in 1300, 28 Edward I. St. 3 c. 5; and in 
Edward II.’s reign there are entries of payments for horses to carry the Chancy 
Rolls, Palgrave, CoundK' n. F ; Foss, Judges iii 336 ; that it was not always with 
the king appears from Y.B. 6 Ed. II. (S.S.) 231. 

^ ” The extension of %iie power of the Chancery at this time was without doubt 
based upon its general efficiency and poj^ularity. This is shown by the expressions 
of maxw individual petitioners, who particularly asked to have their cases referred 
to the Chancellor,” Baldwin, op.„cit. 244. 
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Chancellor, because with the help of his department, the 
Chancery, he had an adequate machinery for determining the 
kind of relief which was needed, and the means of making it 
effective. Moreover, the Council, being overburdened with work, 
4vas glad to delegate the hearing of petitions to the Chancery ; 
and so, as Professor Baldwin says, “out of the business that 
Parli'StmeiA and the Council had not the time or the energy to 
perform, the jurisdiction of the Chancery was being built up." ^ 
But under these circumstances it was inevitable that the Chancery 
should assume some of the characteristics of a court. It is clear 
that the facts stated in these petitions must be sifted, “ and that 
the persops against whom allegations were made in them must 
be given an opportunity to make a defence.^ It is not surprising, 
therefore, to find that, in the course of the fourteenth and fifteenth 
centuries, its new position as a court was becoming well marked. 
Thus'^'ifi 1 340 ^ it is mentioned as a court along with the courts 
of common law. Ir?i34S ^ the clerks of the Chancery petitioned 
that they might have the same privilege as the clerks of the 
courts of common law possessed — the privilege that their 
trespasses should be cognizable only by their chief the Chan- 
cellor. In 1 394 the Chancellor was empowered to give damages 
if the suggestions in the bill were found to be untrue;* and in 
1436 this power was confirmed, and a power to take security for 
costs was added.® 

Thus k is clear that the position of the Chancellor in relation 
both to the coqrts of common law and to the Council, his 
position as the head of the Chancery, and the organization of 
the Chancery itself, were all combining during the latter half of 
the fourteenth century to ^ive to the Chancellor and the Chancery 
very important judicial functions. It is clear, too, that there was 
a tendency for these functions to be exercised by the Chancellor 

^Select Cases before the Council (S.S.)^ix. • 

* For the method of delegating committees of the Council to examine the facts 
see Baldwin, ibid xliv. 

’Select Cases in Chancery (S.S.) 89-go (1408), whei^ there was a full hearing 

* 14 Edwaralll. St. i c. 5. 

* R.P. ii 154 t%s. 41, 42 ; it is significant that in Y»B. 8 Hy. IV. Mich. pi. 13 
^ Gascoigne, C.J., siiould find it necessary to point out that for certain purposes the 

Chancery could not be regarded as a judicial court. * 

’Above 203. 

^17 Richard II. c. 6; Coke, Fourth Instit. %2-83, points out that this power 
only arose after the untruth of the allegations in the bill had been established, so 
that it only arose after the final hearing of the cause, an#hot at all stages of the 
«uit. ^ 

®I5 Henry VI. c. 4; Coke, Fourth Instit. 83-84 ; in Ater days the court^on- 
eidered that, apart from any statutory authority, it had an inherent power to give 
costs, see Corporation of Burford v. Lenthall (1743) 2 Atk. 551 per Lord Hardwicke, 
C. ; and cp. Andrews v. Barnes (1888) 39 C.D. at pp. 138-141. 
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in the Chancery on his own initiative. If matters were re- 
ferred to him by the Council or Parliament he could clearly 
thus act ; ^ and, even if they were not so referred, the fact that 
he often presided at the sessions of the Council at which thej^ 
were heard, emphasized the importance of his position. Thus, 
“he summons the parties; assigns a day for the case^ addresses 
a question to the litigants; answers an objection; admits an 
attorney in spite of the opposition of other councillors ; discusses 
a case on his own responsibility ; and announces the decision of 
the court.** ^ But, though the part played by the Chancellor in 
the decision of cases specially referred to him, or in the hearing 
and decision of cases by the Council, indicates that cthere is a 
tendency towards the assumption by the Chancellor of an in- 
dependent jurisdiction as the head of an independent court of 
Chancery, he did not attain this position till the end of the 
fifteenth century. During the greater part of that cenfilry the 
jurisdiction which he exercised as the heacf of the Chancery was 
closely connected both with the Council and with the courts of 
the common law. In very many of these cases it is quite clear 
that the decision was regarded as the act of the Council ® — we 
are sometimes told the names of the councillors who were 
present^ In other cases, if the question at issue involved an 
interference with, or an application of, common law rules, he 
acted with the advice of the serjeants and the judges.'* It was 
not till 1474® that we get a case in which the Chancellor made 
a decree by his own authority. After that date such decrees 
soon began to be frequent,^ because, by that time, the jurisdiction 
of the Chancellor and the court of Chancery was fast coming to 
be a jurisdiction exercised independently of the Council.® 

The causes of this last development, which made the Chan- 
cery a separate court with the Chancellor at its head, were three 

^ ** The other members of the Council are represented as assessors or ad^sers, 
when in the reign of Ricnard II. the Chancellor was instructed to act * by his dis> 
crelion with the advice of the Council ; * and again he is to ' take such of the 
Council as he shall see ht,’ " Baldwin, op. cit. 246. 

* Ibid 245. * c 

3 ‘Mt is important to observe that throughout the lourteen1tl'%fft^’ttlbkt of the 
fifteenth century the Chancellor was unable to act in these matters without the 
Council, and that the rendering of decrees was thus far always^n the authority not 
of the Chancellor but of th^, Council — ordinatum or decntum est per consilium 
being still the proper form,’* Baldwin, op. cit. 246; Select Cases in Chancery (S.S.) 
xix, xx; Select Cases before the Council (S.S.) xxiii-xxiv; and for this reason purely 
equitable cases come before the Council adl through the mediaeval period, ibid xxxiii- 
xxxiv. 

* Select Cases in Cnancery (S.S.) 38. 

^ * Above 400 n. 5. ^ 

* Select Cases in Cnancery (S.S.) xx. ^ Ibid. 

s « Towards the end of the fifteenth century purely equity matters generally 
came before the Chancellor alone, though this rule is not without exceptions,’* 
ibid. XX. / 
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in number. In the first place well marked lines of cleavage 
were becoming apparent in the kinds of jurisdiction exercised by 
the Council and the Chancery. In the second place new insti- 
kitions or new machinery were being formed to deal with these 
ijeparate branches of jurisdiction. In the third place the new 
political settlement involved in the establishment of the New 
Mondrchy'*by the Tudors gave a large impetus to the establish- 
ment of separate courts on these lines. Thus we may say that 
jurisdictional, institutional, and political causes combined to 
establish upon its modern basis an independent court of Chan- 
cery with the Chancellor at its head. Let us see how these three 
causes operated. 

(i) During the fifteenth century it is becoming possible to 
classify the various classes of cases which came before the Chan- 
cellor and the Council as follows : — 

(a;'»There was a jurisdiction over cases which fell altogether 
outside the commor^^ law, such as cases which concerned alien 
merchants, maritime or ecclesiastical law. The common law 
courts had no jurisdiction over such cases. Thus the question 
whether the king should have certain goods arrested in an alien 
ship, supposed to belong to the enemy, was debated in the 
Chancery ; ^ certain cases involving ecclesiastical law were there 
debated in Edward III.*s reign and in Edward IV. *s reign, in 
the well-known case of the carrier who broke bulk,^ the Chan- 
cellor thought that the matter was properly determinable before 
the Council because the plaintiff was an alien merchant, and the 
case therefore depended on the law of nature and not upon 
municipal law. 

(d) There was a jurisdiction in cases where the common law 
gave a remedy, but where, owing to the disturbed state of the 
country, or to the power of the defendant, the ordinary courts 
coi^ld not act; and (c) closely allied to this jurisdiction there 
was a jurisdiction to deal with cases whicl^ could not be dealt 
with by the ordinary courts because the law itself was at fault. 

All through the Middle Ages the turbulence of the country 
'SA^^h^^cui^er of the defendant was quitef as often the ground 
for the interference of the Chancellor as the strictness of the 

law.^ It was‘^not till the Tudor period fhat the “overmighty 

• 

^ Hargrave, Law Tracts 31 1 ; 31 Henry VI. c. 4 ; 14 Edward IV. c. 4 ; Select 
Cases in Admiralty (S.S.) i liv, Iv ; as to a similar jurisdiction delegated to the 
Court of Requests, see ibid Ixv; the King v. Carew (1682) ^Vern. 54, 55. 

^ Hargrave, Law Tracts 312. 

* Y.B. 13 Ed, IV, Pasem. pi. 5 ; cp. Observations concerning the office of ^an- 
cellor, zxo, iix ; Select Cases in Chancery (S.S.) cases 3, 9, 96. 

* Select Cases in Chancery (S.S.) xxii ; for the disorderly state of the country at 
this period see below 483-485, 490-491 ; vol. ii Bk, iii c. 5. 
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subject” was effectually curbed by the enlargement of the 
powers of the Council. This change contributed largely towards 
the formation of a distinct court of equity. The nature and 
scope of the equitable jurisdiction became more definite whem 
the Chancellor was relieved of cases which called for equity, not 
because the law was at fault, but because its enforcement was 
impossible. But it was only gradually that the equit&ble^uris- 
diction lost all traces of its early connexion with the incompe- 
tence of the criminal law. A case which called for equity upon 
the latter ground was heard by the Chancellor as late as the 
reign of Elizabeth ; ^ and as late as 1684 the court of Chancery 
entertained applications for changing the venue in actiqns at law 
in cases where, owing to the power of one of the parties, a fair 
trial could not be had.‘^ But the court gradually confined itself 
to giving compensation in such cases, leaving the culprits to be 
punished by the court of Star Chamber or by the commfJtr law 
courts. In more modern times the court lAis declined to exer- 
cise any jurisdiction for the repression of crime, unless the 
exercise of such jurisdiction is incidental and necessary to the 
due exercise of the equitable jurisdiction of the court.'^ But to 
the end the old connexion survived in the forms of the court. 
Until the nineteenth century bills in Chancery usually charged 
the defendant with combination and confederacy;'^ and in the 
last resort a commission of rebellion might issue to enforce ap- 
pearance.^* But these were survivals. As early as the second 
half of the fifteenth century the purely equitable^jurisdiction was 
showing signs of becoming quite distinct from the crimiftal or 
quasi-criminal jurisdiction of the Council. It was coming to be 
concerned mainly with such matters* as uses, contracts, and 
matters of account. This fact is illustrated by an entry on the 
Close Roll of 1468, on the occasion of the handing over the 
seal to Kirkham, M.R. It is there recorded that “ the king wilj^ed 
and commanded . . « that all manner of matters to be examined 
and discussed in the court of Chancery, should be directed and 
determined according to equity and conscience^ and to the old course 
and laudable custom *"0/ the same courts ^ that if 
matters any difficulty or question of law happen t^ rise, that he 

^ Spence i 687— the defenda^it under colour of a distress for rent due by the 
plaintiff violently took from him, among other things, the hand loom by which he 
earned his living; Puckering, L.IC, ordered restoration of the loom and the pay- 
ment of five marks damages for the outrage. 

®i Vern. 439; SpenM i 699. •*’ Ibid 351, 689, 691. 

* Gee V. Pritchard (1818) 2 Swanst. 413. 

‘^JATarren, Law Studi |9 i 479. ^ 

^ Spence i 371 ; North, Lives of the Norths i 258, says that if the defendant did 
not appear upon subpesna and proclamations, ** then he was a rebel, and commis- 
sioners, that is a petit army, was raised to fetch him in as standing out in rebellion/ 
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therein take the advice and counsel of some of the king’s justices, 
that right and justice may be duly ministered to every man.” ^ 

(d) The jurisdiction, chiefly of a quasi-ministerial character, 
^hich was exercised in the case of writs or claims affecting the 
Jcing’s interests, was, as we shall see, already showing signs of be- 
coming quite separate from the equitable jurisdiction.- 

(ii) This separation of these distinct fields of jurisdiction was 
giving rise to the growth of new institutions or new machinery. 

We shall see that a court of Admiralty was constituted in the 
middle of the fourteenth century ; ^ and that it naturally absorbed 
a large part of the mercantile and maritime business which had 
formerly been dealt with by the Council. It is true that the 
Council never wholly lost touch with these cases, because then 
as now, they were often closely connected with questions of 
foreign policy.^ But we shall see that, during the sixteenth cen- 
tury^the court of Admiralty absorbed most of this jurisdiction, 
and that in many crises the Council acted by means of directions 
given to this court.® 

The separation of cases which were brought to the Council 
because, owing to the disturbed state of the country, the ordi- 
nary courts could not act, from cases which were brought 
there because the law itself was at fault, was accentuated by a 
tendency to a separation in the machinery by which redress was 
given. The department of the Chancery was responsible for 
giving repress in cases where that redress required an instrument 
under the great seal. But the great seal was not the only seal 
which the king possessed. When the Chancery had become a 
department of state separate from the royal household, the king 
devised a private or privy seal for his own personal use.® But, 
by the beginning of the fourteenth century, it was used for 
business of state, and its keeper had become an official at the 
head of an office.^ Its keeper and his office remained inde- 
pAident of the Chancellor and his office ; ® and, during the course 
of the fourteenth century, the process of tlie privy seal was often 
used by the Council instead of the Chancery process of the great 
seoi^^glg^ygp it was lots cumbrous and mo»5 secret.® Petitioners 
too preferred it because it was less expensive.^® Thus the keeper 
of the privy %eal tended to assume a position analogous to that 
of the Chancellor. 

^ Close Rolls 7 Ed. IV. (Rec. Com.) xxxi. 

* Below 452. ^ Below 546. 

< Below 504. • , ® Below 503-504. 

®Tout, The Place of Edward II. in English Hidtory 60-61. 

7 Ibid 162-164. ® Ibid 167-168. 

• Baldwin, op. cit. 256-257. Ibid 261. 
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We have seen that in the writ of 1349 the keeper of the privy 
seal was associated with the Chancellor in answering petitions of 
grace ; ^ he sometimes presided over the Council when judicial 
business was transacted ; ^ and petitions were sometimes addressed 
to him.® TBe use of this process was made the subject of protest 
in Parliament at the end of the fourteenth century ; but it still 
continued to be used. Thus, as Professor Baldwin hzfs po?nted 
out,'^ ** we may speak of the Council and the Chancery, not as two 
distinct bodies of authority, but as the same body in two diverg- 
ing methods of operation.” It could act, that is, either through 
the Chancery by the process of the great seal, or through the 
office of the privy seal by the process of that seal. “ With the 
government there was the alternative between the greater secrecy 
and dispatch of the privy seal procedure and the greater formality 
and security afforded by the Chancery procedure. The method 
of the privy seal therefore was adopted by the Council in^M its 
political activities and for such judicature as most affected interests 
of state. To the suitor, on the other hand, there was offered a 
measure of choice whether he would have his case determined 
more expeditiously and at less cost by the summary procedure of 
the privy seal, or at greater expense but with more security in 
the Chancery. To some such considerations as these was it due 
that the Council in time became the great tribunal for criminal, 
trials, while the Chancery was mainly a court for cases concern- 
ing property.** * It should be noted also that the private suitor 
was naturally inclined to prefer the Chancery because it was 
always open, while the Council, in its judicial work, generally ob- 
served the legal terms. Obviously this made both for the useful- 
ness and popularity of the Chancery.® • 

It is clear that this differentiation in machinery and practice 
tended to give the Chancellor and the Chancery a more inde- 
pendent position. This tendency was further emphasized by the 
breakdown of the Council during the Wars of the Roses. Tfiis 
led to the practice of addressing all sorts and kinds of petitions 
to the Chancellor ^ — a practice which obviously tended to consoli- 
date the independent position which the* Chancel 
Chancery were already gaining. When, in the latter years of 
Edward I V.’s reign, thte jurisdiction of the Council began to re- 
vive, it began to resume^ the bearing of criminal cases which 

1 Above 401 n. 6 . ® 

There was a marked inclination in judicial proceedings to a^emble the 
Council under the keeper or the priv3Kj6ealin the absence of the chancellor,** Baldwin j 
op. cit. 258-259. * 

* Ibid 259-260. * Ibid 260-261. ® Ibid 261. 

^ Baldwin, Select Cases before the Council xxiv. < 

^ Baldwin, op. cit, 428-429, . v ■ ■ 
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affected the peace of the state,' leaving to the Chancellor and the 
Chancery jurisdiction over civil cases. But it was inevitable that 
the independent position thus assumed by the Chancellor to 
administer extraordinary justice in such cases should bring into 
clear relief the contrast between the extraordinary jurisdiction of 
the court, and its ordinary jurisdiction exercised in relation to 
writs «|id other matters in which the king^s interests were con- 
cerned. Consequently it is just about this time that the contrast 
between his equitable or extraordinary, and his legal or ordinary 
jurisdiction begins to be clearly drawn.^ 

(iii) All these tendencies towards division both in fields of 
jurisdiction and in institutions were finally clinched by the policy 
pursued by* the Tudors. They recreated a strong executive 
government, and made it the predominant partner in the constitu- 
tion.® They accomplished this work by a reorganization of the 
Council,., by a new classification of its powers,^ and by the creation 
of a number of new courts.® We shall see that the judicial 
powers of the Council came to be exercised in the court of Star 
Chamber, and that that court tended to become a court of criminal 
equity, which was to a large extent separate from the Council acting 
as an executive body.® We shall see also that the commercial and 
maritime jurisdiction of the court of Admiralty was much ex- 
tended.^ But here we are concerned with the Chancellor and the 
■‘court of Chancery. From the early years of the sixteenth cen- 
tury it is clpar that it has become a separate court, possessed of 
both a common law and an equitable jurisdiction, and that the 
latter jurisdiction fs by far the most important. 

The beginning of the regular series of decrees and order 
books in 1545 shows that.the equitable jurisdiction of the court 
was then becoming settled,® and the constantly increasing num- 
ber of cases which it heard during the sixteenth and seventeenth 
centuries shows that it satisfied a real want. “ Sir Thomas 
Morft was Chancellor about three years and seven months, and 
there remain nearly 500 of the ^its comftienced during this 
period. Of the suits brought in the reign of James I. there 
•exist about j 2, 2 20, making an average of about 1464 suits in 
each yeafotthe reign. . . . The suits instituted during the nine 

^ Baldwin, op. cit. 431-435 ; below 492'493* , * Below 451-452. 

* Vol. iv Bk. iv Pt. I. c. i. * Below 495-496. 

® Thus we get the court of Commissioners of Sewers, 23 Henry VIII. c. 5 ; the 
court of Augmentations, 27 Henry VIII. c. 27 ; the? court of Wards and Liveries 32 
Henry VIII, c. 46 ; the court of Surveyors, 33 Henry VIII. c. 39 ; see Coke, Fourth 
Instit. 121, 122, 188, 276 ; we shall see Bk. iv Pt. II. c. 6 that the new powers 
given to the last three of thele courts had some influence ryi the development of the 
subject's remedies against the crown. * 

* Below 497-502. Below 5^6-547. 

* Vol. V Bk. iv Pt. I. c. i. 
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years (1673-1682) that Lord Nottingham held the great seal 
have been estimated at not less than 1 5,000 which calculation 
yields a yearly average of about 1650.”^ This increase in the 
number of cases heard took place in spite of the fact that t^ie 
political often interfered with the judicial duties of the Chan- 
cellor, and in spite of the fact that Chancellors, whose knowledge 
of law and equity was of the slightest, were sometimes apj«Dinted 
for political reasons. 

This growing importance of the judicial work of the Chan- 
cellor and the court of Chancery was the cause of a gradual 
change in the character of the persons appointed to hold the 
office of Chancellor.^ In the Middle Ages the Chancellors were 
for the most part ecclesiastics and statesmen. It wa§ only very 
rarely that they were lawyers.^ Wolsey (i 5 1 5-1 529) was the last 
of the great ecclesiastical Chancellors of the mediaival type. His 
successor, Sir Thomas More (1529-1532), was the first^f the 
lawyer Chancellors of the modern type ; agd both his immediate 
successors — Audley (1532-1544) and Rich (i 547-1 551) — were 
trained lawyers. But statesmen and ecclesiastics still continued to 
be appointed. Wriothesley (1544-1547) was a politician ; Good- 
rich (1552-1553) was a bishop; and Mary’s Chancellors, 
Gardiner (1553-1555), and Heath (1556-1558), were ecclesiastical 
Chancellors who approximated to the medieval type. Eliza- 
beth’s first Lord Keeper, Nicholas Bacon (1558-1579), was, after 
More, the first really distinguished lawyer to preside ovgr the Court 
of Chancery, It was while he held office that it was declared, 
first by royal warrant,^ and then by statute ® "that the office of 
Lord Keeper conferred the same powers and jurisdiction as the 
office of I^ord Chancellor. He was #5ucceeded by Sir Thomas 
Bromley (1579-1587) — a lawyer who had held the post of 
solicitor-general. But after him came another lay Chancellor — 
Sir Christoper Hatton (1587-1591). The three succeeding 
holders of the office — Puckering (1592-1596), Egerton whcfwas 
created Lord EllesAiere by J&mes I. (1596-1617), and Francis 
Bacon (1617-1621) — were lawyers; and the two last very 
eminent lawyers. Egerton did much to.establish on its m odeafi< 
lines the procedure of the court; and to his efforts uie final 
settlement of its relations to the courts of cof^nmon law was 
largely due. This settlement was perhaps his most important 

f 

^ C. P. Cooper, Public Records i 356 n. ; ibid Chancery, Z04-Z05 n. 

3 For a more detaila .1 account of the Chancellors of this period see vol. v Bk. iv 
Pt. I. c. 4. • 

AFor these excepti^ifal cases see above 400; their appointment was probably 
due to special causes, vol. ii c. 5. 

« Egerton Papers (C.S.) 29. *5 Elisabeth c. z8. 



TENDENCIES TOWARDS DIVISION 411 

• 

achievement because, as we shall see,^ it gave the court a position 
of equal and in some respects of superior authority to that of the 
courts of common law; and it thus assured the free and con- 
tinuous development of equity. Francis Bacon continued his 
^ork. The speech which he made when he took his^ seat in the 
court, and the comprehensive orders which he issued,^ are the 
best pfioof ^f the large effects which his predecessor’s work had 
had upon the procedure and the jurisdiction of the court. 

Bacon’s successor, Bishop Williams (1621-1625) was not a 
lawyer ; but all his successors down to the execution of Charles I. 
were lawyers. They were Coventry (1625-1640), Finch (1640), 
Lyttleton (1641-1645), and Lane (1645-1649). Shaftesbury 
(1672-167 j) was the last of the lay Chancellors. He had been 
educated as a lawyer, but had never practised ; and his appoint- 
ment was due to political reasons of a not very reputable kind.'^ 
Roger North tells us that on the Bench his dress and appearance 
were “more like a ui^versity nobleman than an High Chancellor 
of England ; ” ^ that he slighted the bar and trampled on the 
forms of the court ; but that the bar finally compelled him to 
respect both.‘‘ But North was his political opponent, and his 
statements are not corroborated by any other authority. " Another 
political opponent — Dryden — praised his judicial purity and his 
speedy justice. In fact, Shaftesbury was well aware of some of 
the defects of the court. He had been on the commission for 
legal reform which had been appointed in 1652, and was a mem- 
ber of the Parliament which in 1653 had, after a two days’ 
debate on the corruptions of the court, resolved that it should be 
abolished.® As Chancellor he issued a comprehensive set of 
Orders as to the practice of the court, which apparently never 
came into force. ^ It was no doubt a scandal that a non-lawyer 
should be made a Chancellor at that date, for the rules of Equity 
were fast developing into a settled system. But they were 

har3ly yet very clearly or finally settled — it is not till the 

• • 

^ Below 463-465. 

^ Spedding, Life and Letters of Bacon vi 182-193 ; vol. v c. 4. 

^Bacon, Works (Ed. Spedding) vii 755 ; vol. v c. 4. ^ 

^ Vol." vrBR iv Pt. I. c. 8. / Examen 6o. 

® “ He slighted the bar ; declared their reign at an end. He would make all 
his own orders hiskown way, and in his discourse trampled on all the forms of the 
court. . . . They soon found his humour and let him have his caprice ; and after, 
upon notice, moved him to discharge his orders ; aiftl thereupon, having the advan- 
tage, upon the opening, to be heard at large, they shewed him his face, and that 
what he did was against common justice and sen^. And this Speculum of his own 
ignorance and presumption, coming to be laid before him every motion day, did so 
intricate and embarrass his understanding, that, in a sh^t time, like any haggard 
hawk that is not let sleep, fie was entirely reclaimed,” itud 58. 

^VohviBk. ivPt. I. c. 8. • 

® Below 431-432. ®Vol. vi Bk. iv Pt. I. c. 8. 

Below 468. 
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Chancellorship of his successor Lord Nottingham (1673-1682) 
that they began to assume their modern form and fixity.^ This 
fact, coupled with the growing organization of the court combined, 
as we shall now see, to render the task of the lay Chancellors of 
the sixteerfth and seventeenth centuries less difficult than ij; 
might at first sight appear. 

Even in the Middle Ages the ecclesiastical ChaiScelUts, by 
consulting the judges, often recognized their inability to deal 
with the business of the court without assistance.® And, in the 
sixteenth and early seventeenth centuries, the lay Chancellors 
generally took care to get the assistance of the judges or masters 
of the court or both. In 1529, just before Wolsey*s fall, a com- 
mission was issued to judges, masters of the court, and others, 
authorizing them to hear and determine all causes committed to 
them by the Chancellor.® While Wriothesley, Rich,, and Good- 
rich were Chancellors, similar commissions were issued to certain 
of the masters, or to certain of the masteri and of the judges.^ 
Hatton took care always to get the assistance of the masters of 
the court,® and Williams was frequently assisted by the judges 
and the masters.® Thus the growth of an organized official 
staff helped to minimize the hindrance which the ignorance of 
some of the Chancellors might have caused to the development 
of the rules of equity. But before I describe this staff I must 
first notice the COURT OF REQUESTS/ a minor court of equity 
which flourished during the Tudor and early Stuart period. 

The establishment of the court of Requests was due to the 
large increase in the judicial business of the Council and the 
Chancery under the Tudors.® It was related both to the judicial 
side of the Council, which, as we shall see, came, in the course of 
the Tudor period, to be known as the court of Star Chamber, 
and to the court of Chancery ; but in its origin it was more 
closely related to the court of Star Chamber, We have 
seen that the Council and the court of Star Chamber used 1 :he 
privy seal and the process of the privy seal, while the Chan- 
cery used the great seal and the process of the great seal ; * 
and that this helped to separate the jurisdiction exer^ig^d-by- the 
Council from that exercised by the Chancellor and the Chancery. 
The court of Requests was always closely connected with the 
privy seal. The Lord iPrivy Seal was its president,^® and it 

^ Vol. vi Bk. iv Pt. I. c. 8, • ® Above 400. 

* Foss, Judges v 262, * Ibid 278-279. 

B Ibid 505, citing Eg6^ton Papers (C.S.) 125. 

• Ibid vi 383. • 

^ for this court see Uladam, Select Cases in the Court of Requests (S.S.). 

B Baldwin, op. cit. 442. * Above 407-408. 

Select Cases in the Court of Requests'fS.S.) xi. 
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naturally used the process of the privy seal.^ Therefore, as 
Lambard pointed out, it was closely connected with the Star 
Chamber.*^ But in respect of the nature of the jurisdiction which 
it exercised it was more closely connected with the court of 
Chancery.® Though it occasionally exercised a qdasi-crirninal 
jurisdiction in cases of riots, forgery, and such like offences, re- 
sembling ^hat of the Star Chamber,^ it usually exercised an 
equitable jurisdiction in civil cases similar to that exercised by 
the court of Chancery. 

Originally the court exercised jurisdiction at the suit either 
of poor men or of the king’s servants and possibly both its 
name and^the nature of its jurisdiction were suggested by a court 
called by a similar name which had long been established in 
France.® With the suits of poor men the office of the privy seal 
had a traditional connexion.^ But it is clear that the later court 
of Requests did not come into being till 1493.® Henry VII. 
created a sort of standing committee of the Council primarily to 
deal with suits of poor men and of the king’s servants.*^ At first 
it travelled about the country with the king ; but it gradually 
became a stationary court. Wolsey fixed it in the White Hall 
of Westminster Palace and, from the end of Henry VIII.’s 
reign onwards, the legal assessors of the court assumed entire 
control,^® with the result that it became a court which was quite 
separate from the court of Star Chamber.*® These legal assessors 
were stylad Masters of Requests, and from their title the court 
got its name.^"* .They were at first two in number ; but in Eliza- 
beth’s reign there were two masters ordinary, and two masters 
extraordinary. The first followed the queen in her numerous 
progresses, while the second remained at Whitehall.*® Four 

^ Select Cases in the Court of Requests (S.S.) xxi. 

^ ** In that it hath continually been served with a clerk that was ever therwithal 
one of the clerks of the king’s privy seal : it seemeth to communicate with the Star 
Chlmber itself, and to derive the authority immediately from the royal person, as 
that doth,” Lambard, Archeion 225. • • 

In that the Court of Requests handleth causes that desireth moderation of 
the rigour which the common law denounceth, it doth plainly participate with the 
.nature of the Chancery,” ibid 224. 

* Select ftses in the Court of Requests (S.S.) Ixxxix. 

* Ibid ; “ I do well remember that within these 40 years the bills of com- 
plaints presente4| there, did ordinarily carry the onot or the other of these two 
suggestions, namely that the plaintiff was a very poor man, not able to sue at the 
common law, or the king’s servant ordinarily attfindant upon his person or in his 
household,” Lambard, Archeion 229. 

* Esmein, Histoire du droit Francais (nth Id.) 428-431, 432-434 ; Select Cases 
(S.S.) xi, xii ; Coke, Fourth Instit. 97. 

^See an order of 13 Richard II. Nicolas i 18 b, s^ed Spence, op. cit. 351; 
Baldwin, op. cit. 259. • 

^ Select Cases (S.S.) x. * Ibid. 

Ibid xii, xiii ; cp. Baldwin, op. cit. 447. 

Select Cases (S.S.) xi. i>lbidxix. Ibid xii. 

Ibid xiv, XV. Ibid xix. 
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masters ordinary were appointed in James L’s reign, but royal 
progresses still continued; and the masters were sometimes 
called upon to sit in the court of Star Chamber.^ It was made 
a matter of complaint that the proceedings of the court wefe 
thereby hindered, ** for that there is not one person certeyne that 
doe alwayes sit judge there, but they sitt by turnes and by 
starts.**^ * 

In spite of this defect the social and economic changes which 
were taking place all through the Tudor period made a court of 
this kind very useful. It supplemented and assisted both the 
Star Chamber and the Chancery ; and there is no doubt that it 
was popular. Like other courts it tended to extendi its juris- 
diction ; and both the expense of the proceedings in the court, 
and delays in its procedure tended to increase. “ But to the 
end it always remained, at least in theory, a court for poor 
suitors. 

Towards the end of Elizabeth’s reign the court was attacked 
by the courts of common law.^ We shall see that the courts of 
common law showed at this period a jealousy of all jurisdiction 
other than their own. They had, as we have seen, won a com- 
plete victory over the older local courts. “ They now attacked 
courts which had greater powers of resistance because they had 
sprung, like themselves, from the crown. Their theory was that 
a court could not be a legal court unless its jurisdiction was 
based either upon an Act of Parliament or upon prescription. 
Upon this theory the court of Chancery and the Council were 
by prescription legal courts. But more recent committees •of the 
Council, and the court of Requests, could show neither a 
statutory nor a prescriptive title. The courts of common law, 
therefore, denied that the court of Requests was a legal court. ^ 
Sir Julius Caesar urged in its defence that it was substantially 
the same court as the King’s Council. It is true that it ^ad 
sprung from the King’s Council. But it is clear that in James I.’s 
reign it was a court quite separate from the King’s Council, 
because no place was assigned to the judges of the court among 
the Privy Councillors® He urged also Vhat the le§ality of its 
jurisdiction had been recognized by the judges. This was to 

^ Select Cases (S.S.) xx. ’■* Ibid xcvii. 

» Ibid xcvi-xcix ; Lambard, Archeion 229, 230. 

* Select Cases (S.S.) xv. * 

^ Ibid xxii-xlvi ; Sir Julius Caesar, one of the Masters of Requests, wrote an 
elaborate vindication of tlfe court in 15^, of which Mr. Leadam gives an account in 
his introduction to the Sdqf.t Cases xxii-xxxv. ^ 

‘Xbove, chap. ii. ' ^ Below 415 ; Select Cases xl. 

^ See the petition of the Masters of Requests to be allowed such a place, ibid, 
xcix, c. 

y 
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some extent true.^ The answer of the common lawyers was 
given by Coke. “ As gold or silver may as current money pass 
even with the proper artificer, though it hath too much alloy, 
until he hath tried it with the touchstone : even so this nomi- 
nfitive court may pass with the learned as justifiable ih respect of 
the outside by vulgar allowance, until he advisedly looketh into 
the roots ot^ it, and try it by rule of law ; as (to say the truth) I 
myself did.” ^ But it is clear that the “ touchstone ” was not so 
much the rule of law as the changed outlook and the growing 
independence of the common law courts. 

In 1590 we find the earliest record of a writ of Prohibition 
issued against the court by the court of Common Pleas.® In 
1598 occurred the case of Stepney v. Floods which, in Coke’s 
opinion, finally decided the illegality of the court.^ But in spite 
of these decisions, and of others to the same effect in James I. 
and Charles I.*s reigns,® the court continued to thrive. Its 
cause list was full, btcause it met a want which was felt. In 
1627, when Lord Manchester was Lord Privy Seal, Fuller says 
that the court was in such repute that “ what was formerly 
called the Aimes Basket of the Court of Chancery, had ... as 
much meat in, and guests about it (I means suits and clients) as 
the Chancery itself.” Even Coke was obliged to admit that it 
might be* well if its jurisdiction were established by Parliament.' 

Blackstone considers that the court of Requests was “virtually 
abolished”* by the Act of 1641 which abolished jurisdiction of 
the Council in England.® It is true that this Act does not 
mention the court of Requests. It is true also that the decisions 
of the preceding reigns directed against the court had been 
based on the principle that the court of Requests was a separate 


^ Select Cases xxxii-xxxv ; but there were only four instances, the earliest of 
which was a century after the establishment of the court. 
i Fourth Instit. 98. 

^ Select Cases xxxvi, xxxvii, followed by other cases in the Common Pleas and 
King's Bench. 

^Fourth Instit. 97; Cro. Eliza. 646 (sub nomine Stepney v. Lloyd), Anderson, 
C.J., and Glanvil, J., said, “This court hath not any power by commission, by 
^ statute or by common law ; *’tiand they contrasted it with courts like the court of 
Wards which Had such power by statute; in Paine's case (i6o8|, Yelv. in, it was 
ruled that perjury was not there punishable, as the court had no jurisdiction. 

®Earl of Derl^’s case (1614) 12 Co. Rep. 114; Penson v. Cartwright (1C15) 
Cro. Jac. 345 ; Calmadie’s case (1640) Cro. Car. 59.^ 

^ Campbell, Lives of the Chief Justices i 360, citing Fuller ii 169. 

^ Fourth Instit. 98, “ And although the law be such as we have set down ; yet 
in respect of the continuance that it hath had by permission, and of the number 
of decisions therein had, it were worthy of the wisdom of a Parliament, both for 
the establishment of thing^ for the time past, and for sAie certain provision with 
reasonable limitations . . . for the time to come.** • ^ ^ 

B Bl. Comm, iii 50 ; so Hale, Jurisdiction of the House of Lords 57, says, '* This 
.court he (the keeper of the privy seal) held for a while, but being under a discon- 
tinuance, it hath now for many years been asleep.” 
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court, and not the Council ; ^ and that no attempt was iilade to 
put the Act in force against the court, which continued to sit 
till 1642.*^ But, after the Restoration, though Masters of Re- 
quest were appointed, they performed no judicial duties. They 
merely ejfiamined personal petitions for royal favours.® As 
Leadam says, “ Charles II. was too well advised to imperil a yet 
unsettled throne by an exercise of prerogative MThichr would 
have excited lively apprehension throughout the country. If, 
it would have been asked, the king, despite the decisions of the 
judges of Elizabeth, and in the face of the Act of 1641, could 
re-establish the court of Requests, then, why not the Star 
Chamber?”^ This is probably the gist of the matter; and this 
justifies Blackstone’s view of the effect of the Act of 1641. 

The court of Chancery was therefore left the sole court of 
equity. We must now consider the way in which it was organ- 
ized. 

f « 

TAe Organization of the Court 

The two most important sets of officials of the couit were 
the Masters and the Clerks. There were many other officials,^ 
but these are the most important, and therefore I shall speak 
only of them in this section. 

The Masters, 

Writers of the seventeenth century state that the Chancellor 
was the sole judge of the court® But, being much occupied with 
political duties, he often needed assistance. Ijrom the reign of 
Henry VIII. onwards he was generally assisted by the ^Master 
of the Rolls, who was the chief of the Masters in Chancery. I 
shall first describe the position of tlte Masters, and then trace 
the history of their chief. 

Fleta, in his chapter on the Chancery, says that there were 
associated with the Chancellor “ honest and prudent clerks^who 
were sworn to be faithful to the, king, and who had a full knowledge 
of the laws and customs of England ; whose duty it was to hear 
and examine the prayers and complaints of petitioners, and, by 
royal writs, to givel the fitting remedidS for the injuries which ^ 
they had brought to light.’* ^ Elsewhere he calls these clerks 

I Select Cases xHx. 

Between 28th of April an*d 17th of May 1642, 556 orders were made, ibid 1 . 

Mbidc.ci. Mbidlii. 

Fleta 11 . 36; Observations ^Concerning the Office of Lord Chancellor 36-39 ; 
App. XXVI. 

*Coke, Fourth Insft^ 84; Observations Concerning the Office of Chancellor 
31 ; Spence, op. cit. i and note. ^ 

^**Clerici honesti «t circumspecti Domino Regi jurati, qui in legibus et con* 
suetudinibus Anglicanis notitiam habeant pleniorem ; quorum officium sit supplica* 
tiones et querelas conouerentium audire et examinare et eis super qualitatibus 
injuriarum ostensarum aebitum remedium exhibere per brevia regis,^’ II. 13, x« 
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“ collaterales/’ “socii,” and “ praeceptores ” of the Chancellor.^ 
In fact during the Middle Ages we find them called by very 
various titles, all implying that they are assistants to the Chan- 
cellor.^ Their number seems from an early date to have been 
fixed at twelve ; ^ and it continued to be twelve. ' But in the 
time of Hatton and Egerton we meet with Masters Extra- 
ordi»ary»who did certain ministerial acts in the country.^ They 
were paid in early times partly by fees, but chiefly in kind. 
They lived together in the king's house, and later in a special 
dwelling set apart for them ; ® and they had certain allowances 
of clothes, food, and drink. They were all in Orders before 
Henry VIlI.'s reign ; and the Chancellor seems to have acquired 
the patronage of all livings under 20 marks in order that he 
might be able to reward the Masters, and other officials of the 
Chancery.** In the treatise on the Masters there is a complaint 
that other officials of the Chancery had usurped their duties, and 
had diminished th# value of their offices by intercepting their 
fees."^ But, that they gained considerable profit from the in- 
creased business of the Chancery, is clear from the fact that 
in 1621 it could be asserted that eight of their number had given 

50 a piece for their offices.** 

They were in early times occasionally appointed by the 
crown. In the reign of Edward IV. the Chancellor acquired the 
right, which he exercised till 1833,0! appointing eleven of them.® 
The appointment of their chief, the Master of the Rolls, remained 
with the crown. The Chancellor admitted them to office by 
placing a cap upon their head in court.'® 

The duties of the Masters were in earlier times very various. 
Their large range made it necessary that they should be ac- 
quainted not only with the common law, but also with the canon 
and civil law." They can be summarized as follows : (i) Fleta 
describes them as superintending the issue of all original writs.'® 
By the end of Elizabeth’s reign their duties in this respect seem 

1 II. 13, 12. 

3 In the Treatise on the Masters (written while Egerton was Lord Keeper, 
1^6-1603), ^argrave’s Lawi»Tracts 294, they are styled ** Magistri cancellarii, con- 
cilium regis m cancellaria, socii, collaterales, clerici de prima forma, clerici primi 

S adus, clerici de majore gradu, clerici magni, clerici ad robas ** — the reason for the 
it name is thaAhey wore robes or gowns of the king’s gift. 

9 Ibid 297. * Ibid; Spence i 365. « * Below 419. 

■Treatise on the Masters 3i5“3i7; Y.B. 3, 4 Ed. II. (S.S.) xix. 

’ Treatise on the Masters 3 15-3 17. . 

■ Spence i 361 n. a, citing a speech of Sir E. Coke in the House of Commons. 
■ Treatise on the Masters 293 ; 3, 4 William IV. c. ^ § 16. 

^■Treatise on the h^sters, 294; they are there Compared to Doctors in a 
University. « « 

Ibid 30X, 309, 310 ; in Mary’s reign there was a complaint that they neglected 
the common law for the civil law, and that in consequence writs were carelessly 
issued, History of the Chancery 36 seqq. II. 13, i. 

VOL. I— 27 » 
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to have been confined to the issue of writs of grace such as sub- 
poena, supplicavit, certiorari, or ne exeat regno ; and even these 
often issued as of course.^ (2) They acted occasionally as the 
king’s secretaries.^ (3) They attended the House of Lords* 
without writ* and were often nominated triers of petitions.®^ 
Originally they took rank above the Attorney- and Solicitor- 
General, the King’s Counsel, and the serjeants, till^ one Dr. 
Barkley in 1 576 ventured to address the House without leave. 
Since that time they took rank below the serjeants.^ (4) They 
assisted the Council and the Chancery in the various branches of 
their jurisdiction.® 

Their duties became specialized with the growing jurisdiction 
of the court of Chancery. At an early period they examined 
witnesses in causes depending in the Chancery.® But this duty 
had, by the end of Elizabeth’s reign, devolved on special 
examiners and Masters Extraordinary.^ Their chief duty was to 
assist the Chancellor in the hearing of cascrs, and also on seal 
days, i.e. on days when he heard motions on interlocutory 
matters.® They were sometimes compared to the pedanei 
judices of the later Roman law, because the Chancellor could 
delegate to them the duty of hearing and reporting upon certain 
parts of a case.® This system of delegation seems to have been 
carried to an excess ; and Bacon’s Orders defined and restricted 
the matters which could be so delegated. The effect of his 
Orders was to fix the position of the Masters as assistswts to the 
court, whose duty it was to report upon matters referred to them. 
Their position became more definite with the development <yf the 
jurisdiction of their chief, the Master of the Rolls. 

The Dialogus de Scaccario mentions a clerk of the Chancery 
whose duty it was to oversee the scribe who composed the 
Chancellor’s Roll.^^ Possibly this official is the Clerk or Curator 
of the Rolls, and the Master of the Rolls of later law.^® In 

f; 


^ Treatise on the Masters 301, 302 ; dp. Bacon’s Orders no. 85. 

* Treatise on the Masters 303. ^ Ibid 308, 309. 

* Ibid 298, 299 ; cp. S.P. Dom. 1603-1610 346, xxvi 29, 30. 

Treatise on the Masters 309-313. «i ^ 

® Ibid 303. Spence i 365. 

® Treatise on the Masters 307 ; Observations, etc., 36, 37. The term “ inter- 
locutory ” seems to have originated with Lord Ellesmere ; Nefrburie, Abuses of 
Chancery (Hargrave, Law Tractf. at p. 443), talks of those orders which the last 
Lord Chancellor not unaptly termed interlocutory ^ being before hearing.” 

® £.g. taking of accounts, the hearing of applications relating to procedure, the 
examination of interrogatories, or the sufficiency of answers, and, till Bacon’s time, 
demurrers, Spence i 361. 

10 Orders 45-53. ^ » Stubbs, Sel. Ch. 178. 

i*Jhe title of the M^trr of the Rolls in the Middle Ages is Clerk or Curator of 
the Rolls, Spence i 100, 337 ; History of the Chancery 21, 22. He is not called 
Master of the Rolls in any statute till 11 Henry VII. c. i8 ; till Henry VIII.’s reign 
he was a cleric, Spence i 357 n. d. 
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Edward II/s reign William Airmyn was the principal clerk in 
the Chancery — he was sometimes even spoken of unofficially as 
vice-chancellor ; and “ he was the first Chancery clerk to combitie 
• the offices of keeper of the rolls of Chancery and ^keeper of the 
^ domus conversorum in which these rolls ultimately found their 
home.” ^ This would seem to show that the office was growing 
in distinitness and assuming its modern shape. In 1378 Parlia- 
ment confirmed a grant of this House made by Edward HI. to 
the Keeper of the Rolls and in 1388 he was assigned a place 
above the judges.^ The Chancellor admitted him to office by 
putting him into the possession of this domus conversorum/ 
which thus became “ the College of the Chancery men.” 

We Save seen that, with the development of the jurisdiction 
of the Chancery, the judicial duties of the Masters began to in- 
crease. P'rom the first a large share of these judicial duties fell 
to the Master of the Rolls who was sometimes assisted by the 
judges.** Thus in ]ft^33 he was commissioned, during the absence 
of the Chancellor in PVance, to exercise the jurisdiction belonging 
to the court of Chancery.^ In the reign of Henry VIII., as at 
an earlier period, he is sometimes called vice-chancellor.® But up 
to this reign his jurisdiction differed from that of the other 
Masters in degree rather than in kind. The practice, which 
dates from the time of Wolsey, of delegating to him a certain 
jurisdiction by special commission, gave him in time a jurisdiction 
which is quite different from that of the other Masters.** These 
commissions were at first addressed not only to the Master of 
the Rolls, but also to the judges and the other Masters. They 
empowered the persons named to hear the kind of cases specified 
in the commission. Latter they were addressed to the Master of 
the Rolls only, and empowered him to hear cases generally.^** 
The practice had become so usual that Coke states generally that 

*^Tout, Edward II. 184; the domus conversorum ^ad since Henry III.’s days 
been a home for convened Jews, Lambard, Archeion 67-68. 

® History of the Chancery 20-21. 

’Discourse, etc., 18, 19. In James I.’s reign his place was between the two 
chief justices. , • ^ 

^ Spence i 357. ® Lambard, Archeion 67. 

® Spence i 3j8 and notes; Discourse, etc., qo-iqq. There are the following 
references to the judicial capacity of the Master of the Rolls in the Year Books of 
the fifteenth century : i Hy. VII. Pasch. pi. i ; » Hy. VII. Trin. pi. 5 ; 4 Ed. IV. 
Mich. pi. 5; II Ed. IV. Trin. pi, 14; 12 Ed. IV. Mich. pi. n ; cp. n Henry VII. 
c. 25. % 

^ Nicolas iv 158. 

’Discourse, etc., 20; from Henry VI. ’s reign we ^d bills addressed to him ; 
but this was usual only w||en the office of Master of the Rolls was associated with 
that of Lord Keeper. • • • 

’ Campbell, Chancellors i 506. 

Spence i 365, 366 ; see S.P. Dorn. 1611-1618 335, Ixxxiv 3 for a commission to 
Sir Julius Caesar, M.R., to hear and examine causes in the Chancery. 
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in the absence of the Lord Chancellor he hears causes and makes 
Orders.^ From 1623 he appears to have had some share in regu- 
lating the practice of the court, as, after that date, many of the 
general Ordeis were issued by the Chancellor and the Master of t 
the Rolls.-* He comes to be in fact the general deputy of the , 
Lord Chancellor. 

It was not certain, however, whether the Master of •the Rolls 
exercised these powers by virtue of his position as Master, or by 
virtue of the special commission addressed to him. In the 
eighteenth century the jealousy of the other Masters raised the 
question of his authority to act as general deputy of the Chan- 
cellor.® ^ 

The controversy Illustrates the gradual way in which the 
jurisdiction of the Chancery had developed. It was clear that 
originally the Master of the Rolls had been simply one of the 
Masters. Like them he acted for the Chancellor. His grant of 
office contained no explicit reference to judicial duties ; ^ and it 
was not clear whether he could be authorized to act alone by 
royal commission,® or whether proceedings before him were not 
invalid in the absence of two of the other Masters.® But it was 
clear that another judge was needed for the Chancery. It was 
po.sslble, owing to the uncertainty of the older practice, and the 
certainty of the more recent practice, to contend that there had 
always been a subordinate judge in the Chancery. The contro- 
versy concerned but a small point of legal history, # But the 
arguments used on either side remind us of the larger political 
controversies of the seventeenth century. Both were argued as 
questions of legal histoiy. In both each side tried to elicit, 
from the uncertain precedents and foilms of an earlier age, the 
answer to a question of which the makers of those precedents 
and forms had never dreamed. 

^ Fourth Instit. 97 ; but as late as the beginning of the seventeenth centur>the 
office was treated as a sineaure ; when Egerton, who had held the office for seven 
years together with the office of Lord Keeper, became Chancellor it was conferred 
by James I. on a Scotch favourite who knew nothing of the duties of the office ; but 
this experiment was not repeated. 

* Spence i 359 n. a. ^ , 

* A Mr. Burroughs wrote ** a history of the Chancery relating to the judicial 
power of that court and thc^riahts of the Masters,” maintaining that the Master of 
the Rolls had only judicial authority qua master. This was ansl^ered in the ** Dis- 
course of the Judicial Authority of the Master of the Rolls,” attributed to Lord 
Hardwicke and Sir J. Jekyll. Burroughs replied with his ** Legal Judicature in 
Chancery ; ” see C. P. Cooper, ClfQiicery 349, 350 n. 

* Legal Judicature in Chancery 97-100. 

■ Discourse, etc., 137^4 5 Legal Judicature 177. 

•Ibid 182-185, 268; Discourse, etc., x6a, 163; itv Smith v. Turner (1684) i 
Vern.*273, 274, it is sxmJd that the Master of the Rous had no jurisdiction in the 
absence of two of the other masters ; and cp. Merreitt v. Eastwicke, ibid 264-266; 
but it is stated in the report of Smith v. Turner that the record does not betf out 
the reports of these cases. 
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The question was settled by statute in 1729.^ It was enacted 
that all Orders made by the Master of the Rolls (except such 
Orders as the Lord Chancellor alone could make) should i»e 
valid, subject to an appeal to the Lord ChanceHor. But the 
Master of the Rolls was still regarded merely as deputy of the 
Lord Cljancellor. C. P. Cooper,^ writing in 1828, said, “the 
sittings of the Master of the Rolls still continue to be regulated 
upon the old notion of his having no authority to hear causes, 
except in the Chancellor's absence and as his deputy, and this, 
extraordinary as it may appear, is the only reason that can be 
assigned for the Master of the Rolls not sitting on Wednesday 
and Friday evenings during term, and at other times when the 
Chancellor was anciently in the habit of holding his sittings.” 

TAe Clerks, 

In addition to^the Masters the Chancery possessed an ex- 
tensive staff of clerks. The most important of these are known 
as the Six Clerks.^ Their duty was to write and examine the 
writs before they were sealed. If a wrong writ was issued they 
were liable.* They were under the superintendence of the 
Master of the Rolls, and assisted him in keeping the Rolls.® 
They acted also, in earlier times, as the solicitors of the parties. 
With the increase in the jurisdiction of the court their duties 
became at once less burdensome and more profitable. The duty 
of drawing up the writs fell on the cursitors.® The appointment 
of a^ registrar of the court, as early as Henry V.'s reign, relieved 
them of the duty of recording the orders and decrees of the 
court.^ At a later date the creation of offices for filing affidavits ** 
and for filing bills and answers ® relieved them of the custody of 
these documents. The growing business of the court made it 
impossible for them to act as solicitors to the parties. They are 
declared, it is true, in Lord Clarendon's Orders, to be the proper 

t • 

^ 3 George II. c. 30. * Chancery 350, 351. 

* Fleta II 13, 15 says, ** Habet etiam sex clericos suos praenotarios in officio illo, 

qui cum clericis memorati^ familiares regis esse consueverunt, et praecipue ad 
victum et vestitum, quia ad brevia scribenda secundum diversitates querelarum sunt 
intiuiati ; et qui omnes pro victu et vestitu de probcuo sigilli, in cujuscumque 
U8U8 provenerint, |ebent honeste inveniri ; ” they were id Orders till 14, 15 Henry VIII. 
c. 8; Reeves H.E.L. iii 250. , 

^ Spence i 366. 

° History of the Chancery 32 ; for other regulations made for keeping the Rolls 
in X592 see Egerton Papers (C.S.) 194. 

* Fleta II 36 ; Bacon’s Works vii 699, 700. 

^ Some information as to this office will be found iff a petition of the Registrar 
to Archbishop Laud in 1^7, S.P. Dom. 1637, 561 cccgljj^cii 26; it is ther^ stated 
tl^t his duties had formerly been discharged by the Six Clerks ; but the author 
seems to have thought erroneously that the office only dated from Henry VIII.’s 
reign, as to this see Spence i 366 n. 

^^Ibid i 366; Bacon, loc. cit. Egerton Papers (C.S.) 198-200. 
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and only officers of the court to inform themselves, and to report 
to the court on the state of their client's causes. But the clients 
often employed their under clerks,^ and finally their own solicitors.^ 
The Six Clerks, however, still continued to keep the records, and 
to make for their supposed clients copies of the proceedings for 
which they took large fees. From the time of Charleg I. they 
divided the cases among them by an alphabetical arrangement.® 

Although they had ceased to superintend the business of the 
suitors, their remuneration increased with the increase in the 
amount and value of the business of the court. The suitors were 
obliged to take copies of the proceedings, which they did not 
need, because the Six Clerks had nominally the conduct of the 
suits. They still further lightened their duties, without diminish- 
ing their salary, by an agreement which they came to in 1785.^ 
It was arranged that their business should be conducted in one 
room, and that they should take it in turns fo be present ; that 
the one present should do all the business arising in any suit, 
whether or not it was appropriated to himself, and should credit 
the clerk, to whom the suit was appropriated, with the fees. 
Thus each clerk drew his salary for two months’ work in the 
year. Seeing that their under clerks attended court, and that 
the parties’ own solicitors conducted the causes, their sole work 
consisted in keeping certain records, in signing certain documents 
connected with the cause, and in taking large fees for badly- 
executed and needless copies of such documents.*'^ * 

The Six Clerks were assisted by a body of persons known in 
later law as the Sixty Clerks.® They were at first merely the 
employes of the Six Clerks. In 1596 t^^ey were regularly estab- 

^ Ex parte the Six Clerks (1798) 3 Ves. 589, 601 ; Pepys, Diary ii 133 relates 
how, in 1661, he went to the Six Clerks* Office to find a clerk to advise him in a 
Chancery suit. 

^It is clear from Hudson's treatise on the Star Chamber that the class of 
professional solicitors was new at the beginning of James I.*s reign, as he say^at 
pp. 94, 95, ** in our age there stepped up a new sort of people called solicitors, un- 
known to the records of the law, who, like the grasshoppers of Egypt, devour the 
whole land ; ** for the history of solicitors see vol. vi Bk. iv Pt. 1 . c. 8. 

* Ex parte the Six Clerki 3 Ves. 590. \3 Ves. 595-596. 

^ See the evidence given before the Chancery Commission of 1826, cited Parkes, 
Chancery, 576 ; below 440-441 ; it is not surprising that in the seventeenth century 
the king claimed a share in the appointment to such valuable sinq|r.ures, S.P. Dorn. 
2635 251, ccxcii 36 ; i66x-x662 5§o, Ixiv X3 ; X676-X677 X93, 248 ; see above 260-26X 
for similar claims by the king in the case of the officials of the courts of common law ; 
but as was the case with the officials of the common law courts the Chancellor or 
Master of the Rolls seem to have asserted their rights to this patronage after the 
Revolution ; thus in X696 Lutterell notes in his Diary (iv X59I that a Six Clerk’s 
place has fallen vacant whK.h will be worth 6000 guineas to Trevor the Master of 
the RoUp. * « 

* Fleta 11 13, X5 mentions, '* clerici juvenes et pedites, quibus de gratia Cancel- 
larii concessum est pro expeditione populi brevia facere cursoria ; dum tamen sub 
advocatione clericorum superiorum fuerint, qui eorum facta in eorum receperint 
pericula.’* 
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lished as officers of the court. They took an oath on entering 
the office and were called the sworn clerks. Egerton fixed their 
numbers at eight to each Six Clerks. This number was after- 
awards raised to ten.^ After many disputes, owing Jto attempted 
• changes in the Commonwealth period, their status was fixed in 
1668. Their number was fixed at sixty ; they were to be chosen 
from'*those who had served seven years as clerks to the Six 
Clerks ; and they were paid by a fixed percentage of the fees 
paid by suitors to the Six Clerks. 

Defects in the Organization of the Courts and its Re- 
^ organization in the Nineteenth Century 

As soon as the business of the court of Chancery began to 
increase complaints begin to be heard of its defective organization. 
There is much evidence as to the nature of these defects in the 
sixteenth and earlji seventeenth centuries ; and the defects then 
pointed out were substantially the same as those which existed 
in an aggravated form at the beginning of the nineteenth century. 
During the period of the Commonwealth an attempt was made 
to remove them. But all the schemes of reform which were put 
forward during that period perished at the Restoration ; and the 
attempts made to revive them at the Revolution failed. It was 
therefore not till the nineteenth century that these long standing 
defects w,ere removed. From this summary it will be seen that 
the subject can best be treated chronologically, and divided into 
the following four periods : (i) The period before the' Great 
Rebellion ; (2) the period of the Commonwealth ; (3) the period 
after the Restoration ; and (4) the reorganization of the court 
in the nineteenth century. 

(i) The period before the Great Rebellion. 

* Parliamentary debates and pamphlets^of this period supply 
abundant evidence of the discontent which was felt with the 
court.^ The causes of this discontent were two-fold — the judicial 
staff was inadequate, •and abuses of many kinds were rampant 
amongst the official staff of the court. 

(i) The inadequacy of the judicial stqff. 

It was said in a debate in Parliament in 1623 that 35,000 
subpeenas had been issued in one year.® This may have been an 

m 

1 Ex parte the Six Clarks 3 Ves. 589, 599. 

•Thus Chamberlain wrote to Nethersole in 1624, ‘^CJhancery has lately become 
a protection for cozening rather than a relief for the honest,*’ S.P. Dorn. 1623-1625 
278, clxviii 8« 

• Commons Journals i 573-574. 



424 


THE COURT OF CHANCERY . 

■ 

exaggeration ; but it is probable that over 20»ooo were issued.^ 
It was thus obvious that the work was too much for the Chancellor 
and the Master of the Rolls. In fact in 1621 a bill had been 
brought forward in the House of Lords to create two assistant * 
judges of the court ; but it had never got beyond a first reading.^ < 
The result was a constantly increasing arrear of causes, and long 
delays in the administration of justice. This evil was a^gratPated 
by the suspicions entertained, not without reason, that the justice 
when administered was not always pure.^ Bacon’s confession of 
corruption showed that the Lord Chancellor himself could not 
always be trusted ; and, as we shall now see, matters were much 
worse in the offices of the court. ^ 

(ii) The abuses rampant amongst the official staff. 

The official staff* of the court of Chancery was recruited and 
paid upon exactly the same plan as the official staff's of the courts 
of common law; and the same results ensfked.* The officials 
were appointed for life, and paid by fees upon the business done. 
Thus, when the business of the court began to increase, the value 
of these offices rose. The officials contrived to pass on the work 
to deputies ; and thus valuable sinecure places came into being.*^ 
Their holders were naturally the most determined opponents to 
effective reform. They formed a close body who resented any 
increase in their numbers because it would diminish their fees. 
To the end there continued to be twelve masters and cix clerks 
of the court.® The deputies of these officials who did their work 
were generally underpaid ; and so they naturally tried to retoup 
themselves by questionable practices. Sometimes they concealed 
business from their superiors and kept the fees. Sometimes they 
paid the fees over and relied upon bribes for expedition.® Thus, 

^ Sir F. Fane, patentee of the subpoena office, put the number at 16,000 ; some 
intermediate figure is probably correct. • 

^Hist. MSS. Com. Thifd Rep. Ap|^ 22; Coke in a debate in the House of 
Commons in 162 x agreed that the work of the court was too much for the Chan- 
cellor and the Master of the Rolls, Commons Journals i 594. 

^ Abuses of the High Court of Chancery, Harg. Law Tracts 433 ; this tract was 
written soon after the fall of bacon while Bishop Williams was Chancellor. 

^ Above 246-262. ® Above 257-258. 

* Observations concerning; the Chancery, cited Parkes, Chancery i49'Z53» ** 
several Masters of the Rolls for the time being . . . having the ifomination of the 
Six Clerks, Examiners, and Registrars found it more profitable to continue them at 
that small number, and sell their offices for great sums of mon^ to men altogether 
ignorant of the practice of the couiC, than to admit deserving men gratis, and, as 
business increased, to have increased able and honest working attornies, as the judges 
^ of the other courts of justic^did. ” 

^ Exact relation of the Proceedings of the late Parliament (1653), cited Parkes 
229 ; D*£we8, Autobiograjihj' i 210, notes in the Six Clerks Their extreme tenacity 
and love of tlto world, daily plotting how to keep short the gains of their under- 
clerks and to advance their own.’* 

B Lives of the Norths i 263. 
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while the actual work was badly done by underpaid deputies, 
the suitor paid enormous fees to sinecure officials. These officials 
naturally regarded their offices merely as property. They were 
solfl or given away by the king or the Chancellor ; ^ and some- 
times sold by the holders of the office.^ An attack ujJbn one of 
these officials always appeared to those interested in the patron- 
age, not as tAe act of dismissing a useless servant, but as the act 
of depriving a man of his freehold. It was on this ground that 
the Six Clerks escaped abolition in the time of the Common- 
wealth.® It followed that all those who, from their experience 
of the court, were most competent to reform it, were the most 
interested ii^ maintaining it in its existing condition. Commis- 
sions of enquiry revealed abuses, but they could do little to 
remedy them.* From the Lord Chancellor who sold the higher 
offices, to the under clerk who did the work of the higher official, 
all had an interest in maintaining the system. The court, it was 
said with some truth* was a “mere monopolie to cozen the 
subjects of their monies.** 

These abuses were similar to the abuses which, as we have 
seen, prevailed in the offices of the courts of common law. But 
there is no doubt that we hear considerably more of the abuses 
of the court of Chancery. This was to some extent due to 
political causes. The common lawyers were powerful enough in 
the House of Commons to prevent a direct attack upon their own 
courts. On* the other hand they had, as we shall see,^ a long 
standing grudge gainst the court of Chancery, which they were 
not sorfy to gratify by voicing the prevailing discontent with its 
organization.® But it was not wholly due to political causes. 
There were several reasonsf why this system of appointing and 


^ See above 422 n. 5 for the manner in which during this period the king pro- 
fited by this patronage, and for the manner in which after the Revolution it was 
appropriated by the Chancellor and the Master of the Rolls ; there are many other 
allusions to the value of these places ; thus in 1621 it was said that the Masters had 
paid £150 each for their places, Commons Journals i 594 f D’Ewes’s father paid for 
his Office of Six Clerk 5000, and between 1622 and 1630 his income varied from 
£1216 15s. 4d. to £1981 los. 8d. per annum. Autobiography i 177 ; cf. S.P. Dorn. 

•1636-1637 269, cccxl 5. t • 

^ Lutterell, Diary iv 669 notes that *' Roger Meredith Eyre has sold his place of 
one of the Masters in Chancery to Thomas Geery, Esq., barrister at law ; ** cf. Hist. 
MSS. Com. Fourteeifth Rep. App. Pt. VI. p. 315 no. 67(f— an appeal to the House 
of Lords in 1693 turning on the sale by a sworn clerk pf his place. 

* Ex parte the Six Clerks (1798) 3 Ves. 599, 600; a letter from North, C.J., to 
the Secretary of State in 1676 illustrates the difficult of getting rid of even the most 
incompetent clerk, S.P. Dom. 1676-1677 127-128. 

* In 1598 a commission had enquired into the fees taken by the officials of the 

court, see Egerton Papers (C^.) 208, 214. • 

» Below 459-463. 

* Thus in 1620 and 1623 the grand committee of Justice had considered the 
abuses of the court, and a bill to regulate its proceedings had been introduced in 
1621, P^kes, Chancery 92; Harl. Miscell. iii 552 ; Spence, Equity i 400-401. 
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paying officials produced much worse effects in the case of the 
court of Chancery than in the case of the courts of common 
law. 

Firstly a suit in equity very often lasted very many yedrs. 
This no ffoubt is true of some common law actions ; but it •‘is 
clear that the fact that many equitable cases involved the taking 
of accounts and enquiries, necessarily made the procfeedifigs more 
lengthy than the general run of common law actions, which 
turned on a clear cut issue of fact or law. Obviously this gave 
the officials a great chance of increasing their revenues. As early 
as 1382 it had been said of the Masters that they were “over 
fatt both in bodie and purse and over well furred in thjpir benefices, 
and put the king to verry great cost more than needed.** ^ The 
dilatory nature of the proceedings in their offices, the high fees 
which they exacted, the manner in which they made use of their 
position to exact their fees and even additional gratuities, are 
clearly proved by contemporary evidence. ♦ Suits, it was said had 
lasted for twenty years. In consequence money was paid for 
expedition. A regular trade in the placing of causes upon the 
lists, which was termed ‘‘ heraldry,** was carried on in the regis- 
trar*s offices.^ It was in vain that the statutes fixed the fees to 
be taken by the Masters. It was in vain that the Chancellor 
ordered them to hear causes with speed and regularity. Suitors 
naturally gave presents to those who were in possession of un- 
controlled power. It is well to remember that it was the fact 
that a suitor was obliged to pay for three ^ attendances at a 
Master*s office when only one was given which first called 
Bentham’s attention to the condition of English law.^ 

Secondly, the fact that the procedure of the court was 
wholly written afforded another chance to the official of making 
money. The suitor was not in a position to object to being com- 
pelled to pay for unnecessary copies of unduly lengt^jened 
documents ; ® and ^these practices of the masters and the six 

^Treatise of the Masters, Harg. Law Tracts 314; the writer at pp. 3i4“3i7 
complains that their promts had been curtailed b]|i> the appointment of additional* 
officers; in 1625-1626 the Masters petitioned for regular salaries, S.P. Dom. 
1625-1626 515, xli 33 ; but it is clear that with the increasii^ jurisdiction of the 
court they had found additional sources of revenue. ^ 

^ Commons Journals i 57^ ; one of the speakers (Mr. Alford) said that his suit 
had lasted thirty years. 

^ Lives of the Norths i 266;|.Parkes, Chancery 325-328. 

* I James I. c. 10 ; 13 Charles II. ; Spence (Equity i 401, 402) savs that the 
latter statute was printed as a private Act and so escaped attention — **the late Mr. 
Agar, K.C., brought it t<^ight in Lord Eldon's time, bi|t it was totally disregarded." 

Mill, Dissertation ^nd Discussions i 336. 

^Harg. Law Tracts 429, 447 ; it appears from Lord Keeper Coventty's Orders, 
issued in 1^5, that the masters unduly lengthened the proceedings by making 
special certificates and needless recitals, see Spence i 403-405. 
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clerks were imitated by their underlings, A writer of 1627^ 
tells us that, “the under clerks with their large margins, with 
their great distance between their lines, with protraction of words, 
and with their many dashes and slashes put in place of words, 
lay their greediness open to the whole world ; and I hive heard 
many say, that they are as men void of all conscience not caring 
how the/ get money so they have it ; and that with as good a 
conscience they may take a purse by the highway, but not with 
so little danger; ... I did see an answer to a bill of forty of 
their sheets, which, copied out, was brought to six sheets.” 

Thirdly the practice of the court was unsettled, and many of 
the Chancellors were not competent to settle it. No trouble 
was taken to distinguish suits which were merely frivolous from 
those which were real. “Of ten bills,” said Norburie, “hardly 
three have any colour or shadow of just complaint.” Every- 
thing was referred to the Masters.^ Counsel made needless 
interlocutory motions \ 9 hich entailed new references, commissions 
to take evidence, or Orders to interrogate the parties. “ It hath 
ever been noted that none will be so ready to move as he that 
hath the worst cause; for he hath nothing else to trust to. If 
he cannot get his adversary on the hip by some trick or other in 
order or reference, and so bring him to some hard composition, 
actum est with him.”'^ Even if a decree were made the Chan- 
cellor would reopen the whole matter on bare surmise ; and that 
might mean new orders, references, and examinations,® “ A 
cause in Chancerjj, though never so plaine, after a reference or 
two, and a generation or pedigree of orders, the controversie will 
become so intricate, that, the merits of the cause being lost, all 
the labour lies in the mana|;ing of reports and orders.” ® When 
a decree was made it was often couched in terms so vague that 


^ Carey, The Present State of England, Harl. Miscell. iii 552, 557 ; for similar 
abuse^in Lord Hardwicke*s time see Campbell, Chancellors v 63-64. 

* Harg. Law Tracts 434. ^ . . 0 

For what a miserable thing it is, that the plaintiff should bring the defendant 
from the furthest part in England to answer an idle bill ; which done, he will per- 
phaps quarrel at some part of the answer, get it referred to some Master of the 
Chancery, and consequently ovAruled for insufficient ; and so having vexed and put 
him to great expenses, leave him in the end to wipe his sleeve for any recompense he 
shall get, be the cause ever so ridiculous," ibid 434, 435. , 

* Ibid 443. • 

I dealt with a client not long since that had ai injunction for the possession 
of lands. His adversary moved by a great councillor to dissolve the same. It was 
granted, unless we should show good cause to tile contrary by a day, albeit the 
motion was grounded, only on a mere suggestion, not verifiable by any affidavit, 
certificate or other evidence in the world, . . . We atte^ed six days at least to 
show cause, which cost us 5(10 at the least. We were Ifeard at last and showed 
cause, which was easy to do, and kept our possession," ibid .340, 441. « 

* Vindication of the Professors and Profession of the law, by William Cooke 
(1642), cited Parkes 126 ; Roger North, Lives of the Norths i 262 refers to the 
** superfetation of orders." 
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the Registrars could draw what Orders they pleased ; and this 
obviously led to rehearings and further Orders.' During this 
period the rules of equity were so vague that enormous scope 
was left to those who desired to persuade a weak or a corrupt 
Chancellor.^ 

Fourthly the Chancellor exercised no detailed supervision 
over his officials. It is true that Chancellors like iSacon or 
Coventry issued Orders to regulate practice ; but they were of 
little avail. Bacon's Orders of i6i8 had specially prohibited 
general references to the Masters ; ® but Coke in 1621 said that 
the Chancellor practically made the Masters his deputies by the 
general character of his references to them.^ Coventry issued a 
series of Orders relating to the Masters ; but Spence, writing in 
1 846, said that some of the evils against which these Orders were 
directed, were felt in his day.® In many cases the Bar was more 
able than the Bench.® Partly from want of capacity, partly 
from want of time, the Chancellor was uAable to prevent abuses 
which were concealed from him by the plausibility of counsel or 
the interest of officials. 

A tale related by Sir John Bramston in his Autobiography ^ 
is perhaps the best illustration of the effects of these abuses upon 
the ordinary litigant. He tells us that during the civil war his 
grandmother had begun a suit in Chancery to recover some tithes 
to which she was entitled. She died, and he continued the 
action. The amount in dispute was £4. “ It cost, to recover 

that £4, £200 at least I have the bills for sp much by me and 
yet most of the council would not take fees of me.” ® 

(2) The period of the Commonwealth. 

This was a period in which all existing institutions, and the 
whole body of English law were put upon their trial. The exe- 
cution of the king involved a revolution in public law ; an^ the 
successive written constitutions under which the government was 
carried on represent the various attempts made by Cromwell and 
the victorious army, ^ 

* “ To cast the kin^domt old 

Into another mould." 

^ Lives of the Norths i 263, 264. * Harg. Law Tracfs, 430. 

^ Order 47 (Works vii 766^. * Commons Journals i 594. 

Op. cit. i 403. 

^ Proposals for regulating dt taking away of Chancery, cited Parkes i 53 -x 5 ^ ! 
and the same evil was felt in the eighteenth century ; thus it was said that in the 
time of Lord Chancellor^ing (X725-Z727) the cases were equitably arranged hy the 
then leaders of the Chancery Bar, Sir P. Yorke and Kr. Talbot, Campbell, Cban- 
celloas, iv 643, 644. •> • 

^ Bramston, Autobiography (C.S.) z6. 

* No doubt because Sir John Bramston was the son of Sir John Bramston, 
Chief Justice of the King’s Bench Z634-Z642. 
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With the changes nnade or projected in public and private law I 
shall deal in later volumes.^ At this point I shall make a short 
digression, and give a brief account of the changes made or pro- 
jected in the judicial system. The nature of these changes will 
help us to understand the very radical changes adopted or pro- 
posed to be adopted to reform the court of Chancery. 

The gomgion lawyers had generally been favourable to the 
cause of the Parliament ; ^ and, although comparatively few ap- 
proved of the execution of the king and the revolutionary 
measures which accompanied it, though drastic changes were 
proposed in the judicial system of the common law,^ very little 
change was actually made.^ The King's Bench became the 
Upper Bench ; ® the Common Pleas remained as before ; and it 
was not till 1657 that the jurisdiction of the court of Exchequer 
was in any way affected some of the Palatine jurisdictions were 
included in the judges circuits the reform made by the Act of 
Settlement ^ in the tegure of the judges offices was anticipated 
when they were appointed during good behaviour.® But other- 
wise the machinery of justice worked much as usual. The 
justices of the peace continued to perform their functions, and 
the judges rode their circuits. 

Many other reforms were proposed. There were some who 
allowed their distrust of the legal profession so to obscure their 
judgment that they proposed measures which were obviously ab- 
surd. A good instance is the extraordinary proposal that the 
court of Appeal from the Upper Bench and the Common Pleas 
should i>e staffed by a panel of seven persons, to be chosen from 
a body of twenty, none of whom were to be, “ pleading or 
practising lawyers, judges, qr officers of these two courts." And 
there are other instances of proposals almost equally absurd. 

' Bk, iv Pt. I cc. 6 and 7, ® Below 514. ^ Below 429-430. 

• Robinson, Anticipations under the Commonwealth of Changes in the Law, 
Essa)^ A.A.L.H. i 469. 

• Acts and Ordinances of the Commonwfalth (Ed. Fi^^h and Rait) i 1262-1263. 

• Ibid ii 1127 — the Commissioners of Customs were given power to determine 
certain disputes relating to the payment of Customs. 

p ’A sheriff was appointed for Durham 1645-1646, ibid i 831 ; and the judges of 
the northern circuit were ordered to hold the assizes tnere in 1651, ibid ii 517, in 
1652* ibid ii 907, and in 1659, ibid ii 1305; in 1653 all the privileges of the county 
Palatine of Lancaster were continued, ibid ii 722, 844, 845, 1137 ; but the judges of 
the northern circuit neld the assizes there, ibid ii 921 ; an ordinance was made for 
Chester in 1644 while it was in hostile occupation, ibM i 503 ; but otherwise, neither 
its franchises, nor those of Ely seem to have been affected by the Commonwealth 
legislation; for these franchise jurisdictions see ab^e 92, 109, X14, Z17. 

• Above 195. 

• Robinson, op. cit. 478; Charles II. at first appoint^ his judges to hold office 

by ^is tenure, i Sid. 2 ; bill he soon reverted to the practice of appointing them 
during pleasure, above 195. • * . * -r 

" Somers* Tracts vi 240-24Z ; the twenty were to be chosen by Parliament, or, if 
Parliament was not sitting, by the Council of State. 
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Thus in 1650, one, John Jones, wrote a tract which he called the 
“ New Returna Brevium,” ^ in which he advocated the abolition of 


the central courts of common law and the court of Chancery, and 
the vesting of all jurisdiction in local courts.^ But this was ftoo 
much ev^n for the Nominated Parliament of 1653. It was pre- 
pared to abolish the court of Exchequer and to vest its jurisdiction 
in the Upper Bench ; ® it was prepared to abolisI> th^ Palatine 
jurisdictions of Durham, Lancaster, Chester, and the franchise of 
Ely but it was not prepared to abolish either the Upper Bench 
or the Common Pleas. It was prepared to make the sale of offices 
illegal,® to credit the nation with all fees paid by suitors, and to 
pay the judges by a fixed salary ® — reforms which would have 
gone far to render effective its proposed legislation against 
extortion, bribery, and the solicitation of judges.^ It was also 
prepared to establish a system of county courts to hear all cases 
civil and criminal arising in the county ; ® but it was not pre- 
pared to free these courts from depencjpnce on the courts of 
common law. The judges of these county courts were to be five 
persons chosen for three years by the Council of State from a list 
of ten chosen by the general sessions of the peace, and they were 
to be assisted by a judge either of the Upper Bench or Common 
Pleas.® The establishment of efficient county courts was in fact 
a reform for which there was a crying need. It had been pro- 
posed before ; and it always occurs in the various proposed re- 
forms of this period.^^ Thus in 1656 William Shejpherd,^® who 
had been asked to advise the Council of State upon questions of 
law reform, published a book entitled “ England’s Balme,”.^® which 
advocated the establishment all over the country of local courts 
of record, staffed by competent judg^s.^'^ 


^The “ New Returna Brevium,” or the law returned from Westminster, and re- 
stored in brief to its native, ancient and proper habitation, language, power, purity, 
integrity, cheapness, briefness, plainness. Rescued out of the sacrilegious hands, bar- 
barous disguises, (enigmatical intricacies, lucrative constructions, extorted vSrdicts, 
false judgments, and brityiful executions of her perjured impostors, false interpreters, 
jailers, catchpols, attorneys, etc. 

* Pp. 21*33. ’Somers’ Tracts vi 231, Sect. Ixxxvi, 

4 Ibid 231-232, Sect. Ixxxvii. ’Ibid z86. ^ 

’ Ibid 240; Robinsod, op. cit. 478. ^ Somefs’ Tracts vi 189. 

’ Ibid 212-213 ; there was also a proposal to have a permanent court at York 
for the five northern counties, Whitelock, Memorials iv z6i. ^ 

"Somers* Tracts vi 212-213. Above i88-i8g. 

See Robinson, op. cit. 475-476. 

For some account of Shepherd, see Bk, iv. Pt. I. c. 8. 

England’s Balme, or Roposals by way of Grievance and Remedy humbly 
presented to His Highness and the Parliament, towards the regulation of Law, and 
better administration of^Tustice ; ” the author states, in the address to the Parlia- 
ment prefixed to the book, that he was called ** by Hib Highness from my country 
to wait upon him, to tbe^nd he might advise with me and some others, about some 
things tending to the regulation of the law.” 

Pp. 20, 63, 64. 
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But none of these proposed changes took effect, so that, as I 
have already pointed out, the machinery of common law juris- 
diction, central and local, was less affected by the constitutional 
ch^ges than any other institution in the English state. 

Far more drastic changes were made in the courts ^hich ad- 
ministered a jurisdiction either supplementary to or rivalling that 
of the cogimQn law courts. The Council's jurisdiction in England, 
the court of Star Chamber, the Councils of Wales and the North,^ 
the criminal and corrective jurisdiction of the ecclesiastical courts,^ 
and the court of Wards and Liveries ® had been abolished. It 
is true that the Commonwealth government found it necessary to 
establish High Courts of Justice to deal, as the Star Chamber 
had dealt, with political offences ; ^ and that it gave them powers 
to try and sentence to death those convicted of treason — a juris- 
diction more extensive than any that the Star Chamber had ever 
possessed. “ It is true that it had been found necessary to provide 
special courts to exercj^e the jurisdiction over grants of probate 
and administration, and cases of disputed marriages, which was 
formerly exercised by the ecclesiastical courts.^ But, apart from 
these courts, the only courts which still exercised a jurisdiction 
outside the common law courts were the courts of Admiralty and 
the court of Chancery. The jurisdiction of the former court over 
prize,^ and, in spite of the professional jealousy of the common 
lawyers,® over commercial and maritime cases was several times 
recognized.®^ But it was generally admitted that something must 
be done to reform the latter court. Both the professional rivalry 
of the common lawyers,^® and the many abuses existing in the 
court made it inevitable that such an attempt should be 
made. • 

The attack began in the Parliament of 1653. In a two day.s* 

^ Below 515. 

^ Below 620 ; Robinson, op. cit. 472-473. 

^ ^cts and Ordinances of the Interregnum i 833, ii 1043 ; it was a court estab- 
lished in 1540, above 409 n. 5; to look a^ter the king^ rights to the incidents 
of tenure ; it was formally abolished in 1660 by the Act of 12 Charles II. c. 24 
which abolished the military tenures. 

I * Ibid ii 492 (1650)— for the Eastern Counties ; 780 (1653) ; 917 (1654) ; cf. 
Robinson, op. cit. 468-469 ; '\\^itelock. Memorials iv 332 says that in 1658 com- 
missioners were nominated to try “ the present conspirators against the Protector 
and Government,’* tmt he says, ** I never sat with them, • it being against my judg- 
ment.” 

® Below 488, 503. • 

•Acts and Ordinances of the Interregnum i 564 (1644) — the Prerogative Court 
of Canterbury : ibid ii 496 (1650-1651) — marriages ibid ii 702 (1653) — Probate and 
Administration ; cf. Robinson, op. cit. 474 ; jurisdiction over legacies was transferred 
to the common law courts. Acts and Ordinances of the In^regnum ii 959 (1654). 

Ibid i 35 (1642) ; ii 66 (§649) ; below 561. 

® Below 556. • • • 

• Acts and Ordinances i 1120 (1648); ii 78 (1649) ; 7x2 (1653) ; below 556. 

w Below 459-462. 
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debate the abuses of the court were fully exposed.^ We are 
told that, “ in the course of the debate the court of Chancery 
was called by some members the greatest grievance in the 
nation. Others said, that for dilatoriness, chargeableness, and 
a faculty /or bleeding the people in the purse vein, even to thfir 
utter perishing and undoing, that court might compare with if 
not surpass any court in the world. That it was confidently 
affirmed by knowing gentlemen of worth, that there were de- 
pending in that court 23,000 cases, some of which had been 
there depending five, some ten, some twenty, some thirty years and 
more ; that there had been spent therein many thousand pounds 
to the ruin, nay utter undoing, of many families. . . . That what 
was ordered one day was contradicted the next, so, as in some 
causes there had been 500 orders and more ... so that some 
members did not stick to term the Chancery a mystery of 
wickedness, and a standing cheat, and that in short so many 
horrible things were affirmed of it, that ^iiose who were or had 
a mind to be advocates for it, had little to say on the behalf of 
it, so ... it was voted down.”^ 

The committee to which questions of law reform were en- 
trusted was instructed to bring in a bill to abolish the court, and 
to make provision by another for causes then depending in 
equity, and for the justice and ministration of equity.® A bill 
to effect these two latter objects was subsequently brought in 
and committed.^ It proposed to effect a few changes in the 
rules of equity, and many more in the machinery of its ad- 
ministration.® It is with the latter proposals that we ?re here 
concerned. Some of them were undoubtedly improvements. 
Thus the time within which pleas. and demurrers were to be 
heard was fixed ; * six masters sitting in public were to hear all 
references ; ^ penalties were inflicted if any cause was heard out 
of its turn ; ® no official was to execute his office by deputy ; ® 
a table of fees, much lower than those formerly in use, was drawn 
up.^® The common lawyers also secured the insertion of clauses 
limiting the power of the court to grant injunctions against 
proceedings at common law — the advantage of which was, to% 
say the least, very dubious,*^ And still more comprehensive 
schemes were in the air. For instance, William Shepherd pro- 

1 Two papers upon the court were circulated among members, called ** Ob- 
servations on the Court of Chancery,” and ” Proposals for regulating or taking 
away of Chancery;” they are printed by Parkes, Chancery i^-Z56. 

* Cited, C. P. Cooper, Chancery 7, 8 ; cf. Harl. Miacell. iii 558 ; v 156. 

8 Whitelock, Memorials iv 29. '^Ibid iv 47. 

Somers* Tracts«fi^202-2zz. ‘§Z3* 

’§ 15 * •I*®* '®§ 40 * 

“ §i * 5 » 2 ®* Above 4ZI ; below 463, 464-465, 
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posecf a scheme for the uniformity of the procedure in all the 
courts at Westminster, and for the fusion of the jurisdiction of 
the courts of law and equity,^ very much like that actually 
icarried out in the nineteenth century by the Judicature Acts.- 
^ But the Nominated Parliament was dissolved befofe its bill for 
the reform of the Chancery could become law ; and matters 
went pn uery much as before. But one change had been made. 
In 1649 the judicial strength of the court had been increased — 
the great seal having been entrusted to three commissioners, 
Whitelock, Keble, and Major Lisle, assisted by Lenthall, the 
Master of the Rolls.^ Whitelock, however, complained that the 
whole burden of the work fell on him ; ^ and he admitted that 
the manner in which the administration of equity was conducted 
gave no satisfaction to the public.® 

In 1654 Cromwell embodied many of the provisions of the 
bill introduced into the Nominated Parliament in an Ordinance 
which he ordered the commissioners to enforce.® As Mr. Kerly 
remarks, “ the principle upon which the Ordinance is framed is 
a thorough distrust of the persons who would have to enforce 
it.” Nothing was left to their discretion. So far was this 
carried that the administration of any jurisdiction in equity was 
rendered almost impossible, Whitelock, Widdrington (who had 
succeeded Keble), and Lenthall, M.R., protested against it. 
Some of their objections were captious. They objected, for in- 
stance, to, the rule requiring the commissioners to sit at the 
same time as the Master of the Rolls. But others were reason- 
able.* It was clfearly impossible to obey the rule that all causes 

1 England’s Balme pp. 21, P4-65, 83, 145-146 ; he says at pp. 64-65, “ That all 
suits be commenced in their proper courts, as now they are ; but that where a cause 
is begun in one of them, that is a court of law, if matter of equity arise in it, that 
that court shall determine it, and not send it to another court. And so on the 
other side, if it be a court of equity, and matter of law arise, that the same court 
determine it ; but that they call two of the judges of the law to the hearing of the 
cause which shall have voyces in the judgment. The matters of law to be tried by 
rules of law, and matters of equity in a court of law to bfi tried by petition, witnesses, 
or bill and answer ; as the judges of the court shall direct. That one and the same 
method of proceeding, of matters of law and equity be used in all the courts at 
Westminster, Great Sessions^ Provincial Courts, and t^e rest of the courts of the 
Nation.” 

* Below 638, 640. 

^ Foss, judge^ vi 401 ; Lisle was the only one wh(f was not a practising lawyer ; 
he is said to have been a student at one of the Tergples, but it is uncertain whether 
he was ever called to the bar, ibid vi 453. 

* Memorials ii 532 — “ The burthen of the bi^iness Chancery lay upon me, being 
ancient in commission, and my brother Keeble of little experience in practice, my 
brother Lisle of less, but very opinionative.” 

^**The business of the Chancery was full of trouble this Michaelmas term 
(1652) and no man’s cau'lb came to determination, ho^ just soever, wi^ut the 
clamour of the party against whom judgment was given ; they being starlcolind in 
their own causes, and resolved not to be convinced by reason or law,” ibid iii 468. 

* Acts and Ordinances of the Commonwealth ii 949-967. 

VOL. I.— 28 
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should be heard and determined on the day on which they were 
set down, because, as the commissioners pointed out, ** Equity 
causes depend upon so many circumstances in cases of fraud, 
that ofttimes three or four days are not sufficient for the orderly < 
hearing of a single cause.” ^ Cromwell, however, insisted upon 
obedience to the Ordinance as it stood. Lenthall, M.R., yielded ; 
but Whitelock and Widdrington declined to obey; sndjthey 
were replaced by Colonel Fiennes. The seals were thus in the 
hands of two military officers. Colonel Fiennes and Major Lisle. 
In 1657 Parliament limited the duration of the Ordinance to 
the duration of the present Parliament and no longer.^ It then 
appointed a committee to consider the whole question of the 
court of Chancery, and to bring in a bill to regulate -it, if the 
committee saw fit to do so.^ No such bill was introduced ; and, 
as Cromwell’s Ordinance had lapsed with the dissolution of 
Parliament, matters were further complicated by the claims of 
the old officials to return to their places. In 1659 Parliament 
passed a resolution that the court should be reformed and regu- 
lated ; ® but no attempt was made to give effect to it. In the 
following year the Restoration of the king was peacefully 
effected. 

The Restoration brought back the old unreformed judicial 
system. Many of the reforms which the Commonwealth states- 
men had proposed deserved to be carried out, and have in fact 
been carried out in the course of the succeeding centuries. They 
could not be carried out during this period because tfiey were 
opposed by almost all those who had had a techrfical training in 
the system which it was proposed to reform. Without such a 
training it is possible to abolish a few abuses ; it is possible to 
make suggestions for reform ; but it is not possible to carry out 
any great work of constructive reform. The attempt to effect 
the impossible only created confusion with the result that the 
desire for any kind of permanent settlement replaced the desfre 
for reform, and extinghished forYnany a year all thoughts of re- 
moving from the English legal system the many anomalies which 
disfigured it. In the history of the failure ^of these projected law 
reforms of thc^Commonwealth statesmen we can see some of the 
causes and some of the consequences of the failure^.of the Com- 
monwealth itself. , 

1 Whitelock, Memorials iv igi-abx; Robinson, op. cit. 470-472. 

9 Commons Journals vii 527. 

sibidvii 528 . tr. 

^Parkes, Chancery 122 1 cf. Ex Parte the Six Clerki[^(i798) 3 Ves. at pp, 599- 

6oz. 

Commons Journals vii 678 ; a bill to regulate proceedings at law and in equity 
had already been discussed and rejected, ibid vii 627. 
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($) The period after the Restoration. 

During the reigns of the two last Stuart kings no attempts 
were made by the legislature to reform the defects in the organi- 
^zation of the court of Chancery. The first part of^Charles ll.’s 
• reign was a period of reaction in favour of all things established : 
the latter part a period of fierce political and religious contro- 
versy.* N*either period therefore was favourable to legislative 
reforms of this kind. Nor did the Chancellors do anything to 
adapt the organization of the court to modern needs.^ Clarendon 
and North issued some general Orders. North attempted some 
reforms in the procedure of the court and perhaps if he had 
been longer in office he would gradually have effected mgre. 
But he was too timid ever to have effected very much. He was 
frightened of the outcry which the officials of the court, the bar, 
and the solicitors would certainly have raised ; ^ and for the same 
reason he “ showed no disposition to retrench officers of the just 
profit of their placed” ^ 

It might reasonably have been expected that some instalment 
of reform would have come with the Revolution both from the 
Chancellors themselves and from the legislature. But nothing 
was done by the Chancellors. Some attempts at reform were, 
however, made by the legislature. We have seen that enquiries 
were made in 1689 into the number and fees of the officials of 
the courts of law and equity,® and that in 1690 a bill was intro- 
duced into the House of Lords to regulate these fees, and to 
abolish the salq and purchase of these offices.^ This bill also 
proposed to effect some salutary reforms in the procedure of the 
court of Chancery. For instance, it proposed to forbid the filling 
of bills “ with impertinent matter to increase the charge of de- 
fendants who are to pay for copies of the same,** ^ and to diminish 
the fees payable by litigants on other occasions.^ Other salutary 


^The report of the Chancery commission of iSaGPat p. lo refers to Bacon's 
Orders (i6i8), Coventry's Orders (1635), Orders of Whitelock, Lenthall, and 
Keble (1656), and Clarendon's Orders (x66i) ; and says, ** There are many other de- 
tailed Orders upon insulated Q^ts of the practice, and upon the fees of the offices of 
the court; but these Orders have not introduced any alteration in the general 
system, nor essentially in the practice of the court." 

* Lives of the^orths i 259-268. * 

Another thm|^ that made him decline falling so early upon a book of orders, 
was, that it would give so great alarm to the bar and officers, with the solicitors, as 
would make them confederate and demur, and, b3^making a tumult and disturbance, 
endeavour to hinder the doing anything of that kind which they would apprehend to 
be very prejudicial to their interests," ibid 260. 

* Ibid i 264. ^ 

•Above 262; Hist. ftSS. Com. Twelfth Rep. App^Pt. VI, 3i3^Sflq. no. 


• Above 250 ; Hist. MSS. Com. Thirteenth Rep. App. Pt. V. 17 seqq. no. 244. 

nbidi8, 19. 8 Ibid 19, 20. 
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reforms ^ were suggested in the same year during the discussion 
of another abortive bill to restrict the jurisdiction of the court.* 
In 1691 and 1692 bills were introduced into the House of Lords 
to regulate the abuses of the Six Clerks* office,® and to prevent 
the hearing <Jf bills of Review by the same persons who had 
given the decision to be reviewed : * but neither of them became 
law. The reform of the officials of the courts was again* takf?n up 
by the legislature in the earlier part of the eighteenth century, 
probably because the revelations made on the occasion of the im- 
peachment of Lord Macclesfield ® had called public attention to 
the subject. From 1729 to 1733 a committee of the House of 
Commons enquired into the fees of the officials of all the courts. 
It appeared that many new offices had sprung up sincJfe a com- 
mittee had enquired into the subject in 1598 ; but it was found 
very difficult to say what officials were attached to the courts or 
what were their fees.® As the result of these enquiries the House 
of Commons asked the king to appoint a cons^mission of enquiry 
into the officials of the courts and the fees charged by them. The 
commission was appointed, and in 1 740 it issued a report, which 
apparently dealt only with the court of Chancery.^ The com- 
missioners recommended that a table of fees should be prepared, 
that easy remedies should be given against extortionate officials, 
that offices should not be bought and sold or executed by deputy, 
and that there should be no expedition of money.® Hardwicke 
signed the report ; but he introduced no measure 0/ reform. 
During the remainder of the eighteenth century all projects of 
reform seem to have been abandoned. Nothing was done by the 
legislature, and no general Orders were made by any Chancellor 
from Hardwicke (I 737 -I 757 ) to Loughborough (1793-1801).® 
The failure of all these attempts at legislative reform, and 
the inaction of the Chancellors is the more to be regretted as the 
defects of the court were, throughout this period, being con- 
stantly aggravated by the increase in its business. This increase 
was due partly to the abolition oT the court of Requests and Star 


^Hist. MSS. Com. Thirteenth Rep. App. Pt. V.^39, 140; it was proposed to 
legislate against unnecessary delays, to regulate fees, and to provide that bills of 
Review should not be heard <by the same persons as had given the decision to be 
reviewed ; a tract of 1654 written by a defender of the court, cited Parkes, Chancery 
183-184, had advocated some of fhese reforms. 

^Hist. MSS. Com. Thirteenth Rep. App. Pt. V. 128 seqq. no. 304; below 464. 

8 Parkes, Chancery 255-258. ‘ 

•Hist. MSS. Com. Thirteenth Rep. App. Pt. V. 308-3x3, no. 438; another 
bill to effect this object £aile^) to pass in 1692, ibid Fourteenth Rep. App. Pt. VI. 117- 
• 118, no. 601. • 

* . ® 440. ^ ^ • Parkes, Chancery 305-311. 

. f 7 Parlt. Papers 1819-1820 ii 180 ; above 262. 
h ^ Ibid 313-317. * Campbell, Chancellors V 455. 
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Chamber,^ partly to the fact that bankruptcy business was begin- 
ning to be brought within the jurisdiction of the Lord Chancellor,^ 
and partly to the increase in the wealth and commerce of the 
* country. It naturally followed that the evils arising from the 
inadequacy of the judicial staff, and the abuses rampant amongst 

the official staff, continued to increase. 

• • 

(i) The inadequacy of the judicial staff. 

There had been no increase in the judicial strength of the 
court In 1688 the scheme of putting the seal permanently in 
commission was seriously considered. But the experiment was 
not fouled to work satisfactorily. The immense pressure of 
work is said to have ruined the health of several Lord Chan- 
cellors and Lord Keepers ; and it proved fatal to Lord Talbot.** 
The development of the system of equity caused the more dis- 
tinguished lawyers to take such pains with cases, which were 
likely to be leading, that both the duration of the causes which 
were being heard, and the arrears of causes waiting to be heard 
continued to increase. Lord Hardwicke (1736-1756) was, next 
to Lord Eldon, the most eminent judge who has ever presided 
I in the court of Chancery. But, “ his decrees were very few in 
comparison to the many causes that came under discussion in 
that court in his time. The hearings, rehearings, references to 
masters, reports and exceptions to those reports, exorbitant fees 
to counsd, and the length of time to which every cause was pro- 
tracted, made .the suitors weary, and glad to submit to any 
decree suggested and agreed upon by their counsel.” ^ 

The delays under Lord Iildon were notorious. They arose 
partly from the desire lo consider so carefully each case that 
permanent and final justice should be done ; and for this reason 
it must be admitted that to some extent the delays which 
trqubled the suitor were a permanent gain to the system of 
equity. They partly also arose; from a dilatory habit of mind 
which tended to grow upon him, at a time when the expanding 
population and commerce of the country were bringing into still 
stronger relief the defects of the court.® A judge should, it is 
true, take time to consider a doubtful c|ise. But Lord Eldon 
would often Acpress a clear opinion after hearing the argument, 

1 A book had been published in 1653 by Jolyi March showing that the abolition 
of the courts of Wards and Requests had occasioned such an increase in the busi- 
ness of the Chancery that it was necessary to increase its judicial staff, Parkes, 
Chancery 195. # 

* Below 470-471. • * C. P. Cooper, Chancery 14-16. 

* Cooksey, Sketches of an essay on the life of Hard^cke, cited C.TTCooper, 
Chancery, 16, 17. 

®In 1745 the money in court was jfi,723i957, los. id.; in 1825 it was 
£39,174,722, Ss. 7d., C. P. Cooper, Chancery, 104 n. 



488 THE COURT OF CHANCERY 

c 

r'' 

and then, as Campbell says,^ "he expressed doubts — reserved 
to himself the opportunity for further consideration — took home 
the papers — never read them — promised judgment again, and 
again — and for years never gave it — all the facts and law con-* 
nected with it having escaped his memory.” Yet Romilly, from 
large personal experience, said that however long he took to 
consider a cause, he had rarely known him differ frofii hfs first 
impression. 

The existing delays were aggravated by the system of re- 
hearings and appeals which a determined litigant could demand 
upon the most trivial points. Any point arising in the course 
of a suit might be discussed — (i) Before the Master of Ae Rolls ; 
(2) Before the same person by way of rehearing ; (3) Before the 
Lord Chancellor; (4) Before the same person by way of re- 
hearing ; (5) Before the House of Lords. Upon these appeals 
and rehearings, other than appeals to the House of Lords, new 
evidence could be adduced. ^ This was clea*My a practice which 
tended still further to lengthen the proceedings. As Beames, 
the secretary to the Chancery commission of 1826, said justly, 
“a right of litigation which is limited alone by the means of 
gratifying it, places the poor suitor at the mercy of his rich 
antagonist ; and at the same time operates this hardship upon 
the other suitors of the court, that their causes are necessarily 
postponed to make way for the discussion and rediscussion of 
the same question between the same parties.”® ' 

At the latter part of Lord Eldon's tenure of pffice the arrears 
of business grew so great that the business of the court declined.* 

^Chancellors vii 625; ibid 626 it is said thSt a solicitor’s bill contained the 
following item, ** To attendance on the Lord High Chancellor of Great Britain in 
his private room, when his Lordship begged for further indulgence from me till to- 
morrow — 168. i4d.” Some verses (cited ibid 640) give a good picture of an ordinary 
day in court : — 

Mr. Leach 
Made a speech, » 

Angry, neat, but wrong : 

Mr. Hart, 

On /he other part. 

Was heavy, dull, and long 
Mr. Parker 
Made the case darker. 

Which was dark enough without : 

Mr. Codk 
Cited his book, 

And the*Chancellor said— I doubt. 

3 Maddock, Chancery (Ed. 18x5) ii 439-440. 

> Report of the Chances Commission (1826), X13. 

* C. P. Cooper, Chancery, chap, vii ; Mr. Shadwell,«K.C., in his evidence before 
the CHUIkery commissith.^said, ** The load of business now in court is so great that 
three angels could not get through it;*’ Mr. Bickersteth said that the delay between 
setting the cause down, and the hearing, exceeded all the other unnecessary delays 
put together. 
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In fact the time consumed in merely waiting to be heard amounted 
to a denial of justice. The appointment of a Vice-Chancellor in 
181.3 did not, for causes which will be dealt with later, afford any 
material relief. C. P. Cooper writing in 1828 said,^ “ two briefs 
in causes on Further Directions set down before the Vice- 
Chancellor are at this moment on my table. The real and per- 
sonal estates in both cases are considerable, and neither the 
legatees nor residuary legatees have yet received any part of their 
bequests. In one suit the bill was filed rather more, and in the 
other rather less than twenty years since, and, during more than 
half that time, the causes have, in different stages, been waiting 
their turn to be heard.” 

(ii) The abuses rampant amongst the official staff. 

The sale of the office of Master was carried on with greater 
eagerness as the value of the office rose.^ The barefaced way 
in which these transactions were carried out is illustrated by 
some of the evidence given upon Lord Macclesfield's impeach- 
ment for corruption. The following is a typical instance. 
Master Elde deposed that he had offered the Chancellor £5000 
for the post Cottingham (the Chancellor's agent) stood out for 
guineas. “ I immediately went to my Lord's being willing to 
get into the office as soon as I could. I did carry with me 5000 
guineas in gold and bank notes. I had the money in my 
chamber, but did not know how to convey it ; . . . but recol- 
lecting I had 9 basket in my chambers, I put the guineas into 
the*basket and the notes with them. I went in a chair and took 
the basket with me in my chair. When 1 came to my Lord's 
house I saw Mr. Cottingham there, and gave him the basket, and 
desired him to carry it up to my Lord. I saw him go upstairs 
with the basket, and when he came down he intimated to me 
that he had delivered it. When I was admitted, my Lord invited 
me to dinner and some of my friends ^with me, and he was 
pleased to treat me and some members of the House of 
Commons in a very handsome manner. I was, after dinner, 
sworn in before them.* Some months after I spoke to my Lord's 
gentleman, and desired him if he saw such a basket he would 
give it me Hkck. He did so, but no money was returned in it.” ® 

The value of the office at the Revolution was ;^iooo. At 
the beginning of the eighteenth century it was £6000. The 

^ Chancery 92. ^ ^ 

^ See Lives of the Norths i 297-298 for Lord Norm's hesitatioiv”^iether he 
should sell or give these offices— in the end ** he gave way to follow the steps of his 
predecessors.** 

, 3 16 S.T. 871-873. 
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reason was that the money in court was under the absolute con- 
trol of the Master, who was not bound to account for any interest 
received.^ As the money in court was constantly increasing, 
the interest formed a handsome addition to the Master's income. * 
But they were not content with this. They tried to increase 
their incomes still further by speculation. 

Shortly after the bursting of the South Sea Bubble ('1725) 
rumours were heard that all was not right with the money in 
court.^ An enquiry was ordered. In consequence of that en- 
quiry the Lord Chancellor, Lord Macclesfield, was impeached ; 
and a deficit which was finally found to amount to 1 00,87 1 6s. 8d. 
was discovered in the accounts of four of the Masters.® In con- 
sequence two Acts were passed which deprived the ifeasters of 
the control of the suitors’ money, and placed it in the Bank of 
England under the control of a new official called the Accountant- 
General of the court of Chancery.^ After this episode it was 
impossible to sell again the office of Mastfir. But it was still 
regarded as a piece of patronage belonging to the Lord Chan- 
cellor. It was stated in 1826 that the Lord Chancellor had 
appointed an officer in the militia who had not been engaged in 
ten cases of importance in his life.® 

The Six Clerks still continued to draw salaries ranging from 
;^885 to ;^2000 a year for their two months’ work in the year.® 
From the evidence given before Lord Eldon’s commission in 
1826 it would appear that their sole duties were to file and pre- 
serve the records, to certify the court respecting them, and to 
sign copies. Even these duties were not, and need not, be*ade- 
quately performed. At the beginning of the nineteenth century 
a considerable quantity of the records Rad been stolen and sold 
for waste paper; and the court had held that they were not 
responsible for the correctness of the copies which they signed 
and for which they took fees.^ Their witness (Mr. Vesey) wh^en 
examined before the commission of 1826, stated that questions 


^ Parkes, Chancery 283 ; a similar system prevailed in the court of Admiralty, 
where the interest on the mdney in court in* Prize Casts made a handsome addition 
to the Registrar’s salary, Report of Commissioners appointed to enquire into the 
Duties, Ssdaries, etc., of the qffices of courts of Justice, Parlt. Papers (1824) ix X2 ; 
this system was modified by 53 George III. c. 151. t 

^ Campbell, Chancellors, iv 5C5-538; Parkes 293, 299. 

^ See the Order of the Lord Chancellor of Jan. 19 1749, printed in Parlt. Papers 
x86o vol. xxxi X37 App. no. 4; andi'for a detailed account of the whole matter see 
ibid xii-xiv. 

4 12 George I. c. 32; 12 George I. c. 33; 54 George III. c. X4; the ofiice of 
Accountant-General was abdiished in x87a, 35, 36 Victori%c. 44, and his duties were 
handed oificr to the Pay Vaster-General, see the judgment of Swinfen Eady, J., in re 
Williams Scottish Estates [19x0] 2 Ch. at pp. 492-493. ^ 

® Letter to the Times, cited Parkes, App. 584. 

• Ibid 575. ^ Ibid 375, ^76. 
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of difficulty might arise, the determination of which might neces- 
sitate the presence of the whole six ; but he was wholly unable 
to give any specific instance of the occurrence of any such case, 
oi* to imagine any question more important than the propriety of 
an engrossment.^ • 

Throughout the offices of the Masters, the Six Clerks, the 
Examiners and the Registrars, the abuses arising from the ex- 
istence of sinecure officials, and from their payment by fees for 
office copies which were not required, continued to exist in an 
aggravated form. “There was hardly an office in Chancery,** 
said the commissioners in 1 740, “ which was not a patent office, 
and whereof the duties were not systematically discharged by 
deputy. Irf the case of the subpoena office ... it seems that 
there were three patentees, one of them a clergyman appointed 
under the great seal at the nomination of Anne Charlotte, Lady 
Dowager Freschville. But neither nominatrix nor nominees 
attended to the office.^ Deputies were appointed to do the work, 
and to earn for themselves and their patrons the fees taken from 
the public.**- The extent of these abuses is very clearly ex- 
plained in a tract of 1707.^ “It seems,** says the writer, “very 
ridiculous that anyone should be obliged to take and pay for 
copies of what he before had, or has no occasion for at all, and 
yet this is the case here ; for everyone must take copies of inter- 
rogatories (which are of themselves of no use) if he will have 
copies of the depositions for which he has occasion ; nay every 
person is now obliged to take copies of the interrogatories 
exhibited by himself (and often twice over, both from the 
Examiners* and Six Clerks* office) although he had the original 
before, if he will have a copy of the depositions taken thereon.’* 
Similarly suitors were obliged to pay for copies of reports and 
certificates for which they had no occasion. The registrar’s 
deputies expanded the Orders (sometimes inserting the whole of 
the counsel’s brief) to increase the fees. “ And as the length of 
the Orders increase the charge, so It does the delay, which gives 
birth to the new perquisite of expedition money.” The insertion 

• • 

^ Parkes, App. 576, 577. * Cited Park. Papers 1874 xxiv 590. 

^ Reasons for poising a bill for preventing delays and expenses in suits in Law 
and Equity, Harleian Misc. xi 49, 53-55 ; the party ^gaid, for bills and answers, 8d. 
a sheet to the Six Clerks’ office ; 35. a side for recitals from the registrar’s office ; and 
about 28. a side for like recitals from the Six Clerk;ii’ office if the decree were enrolled 
— so that he paid three times for the same thing ; it was stated by the House of 
Lords in 1705, Lords Journals xviii 146, that a copy abstract of the bill was made for 
the commissioners to take ^vidence, which was as ohem as not ** an impertinent 
scribble ” or merely a blank piece of parchment ; and the saipe.thing went on through- 
out the Chancery offices ; the affidavit office, formerly sold lor £250, was^ in 1707 
reckoned to bring in £zooo a year. This state of things tempted solicitors to charge 
for copies they never got, Lives of the Norths i 32, 33. 
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of such matters merely misled the parties and led to further 
rehearings and appeals.^ The evidence given before the commis- 
sion of 1826 showed that the same abuses still existed. The 
following evidence was given by Mr. Lowe, a solicitor : ** WBat 
do you mfean by being on good terms with the registrar ? Tak- 
ing office copies. Do you ever take them when they are not' 
wanted ? They are never wanted. It is quite idle *20 think that 
an office copy is ever wanted. Are not the copies now taken for 
the purpose of conferring a benefit on the registrar ? Entirely 
so — nothing else. Do the registrars expect the parties to take 
copies ? They do not take money ; but the office copy is the 
registrar’s hood.”^ 

We are not surprised to get a consensus of evidence through- 
out the eighteenth century that it was better to sacrifice just 
claims rather than embark upon a suit in equity.^ 

(4) The reorganization of the court in the nineteenth century. 

In 1813 the increasing arrear of causes caused the creation of 
a Vice-Chancellor to assist the Chancellor in the exercise of his 
equitable jurisdiction.^ This measure did not give any material 
assistance in reducing the arrears, as he could only decide cases 
specially delegated to him by the Chancellor, and the parties 
could appeal to the Chancellor. More cases were decided ; but 
there were so many appeals that the cause lists were as full as 
ever.® In consequence of repeated motions in Parliament a 
commission was appointed in 1825 to enquire into the state of 
the court. At the head of the commission was Lorcf Eldon. 
Though the inadequacy of the court to deal with the equity 
business of the country, and t)ie defbcts in its organization were 
notorious, the commissioners stated that they were satisfied, 

“ that much misconception has arisen relative to the causes of 
that delay which so frequently occurs in the progress of a fhan- 
cery suit; and that^much of it is imputable, neither to the court, 
nor to its established rules of practice ; but to the carelessness of 
some parties, the obstinacy or knavery of others, or the inatten- 
tion or ignorance df agents. Under tliese impressions we pro-^ 

^Reasons, etc., 55, Most of the suggestions of the bill ire fictitious, and the 
answer frequently falsified by Repositions (which are the real foundation of the decree, 
but are never recited therein) so that the recitals of a fictitious bill and untrue 
answer, rather give the decree an aspect of injustice . . . and often-times drew the 
parties into rehearings and appeals, upon a mistaken notion of the hardship of their 
case.** 

* Cited Parkes, Chak^ery, App. 571. ^ 

sReasons, etc., ^ ^^707); Parkes, Chancery 326, citing a work of 1750; C. P. 
CoopS^ Chancery (1828) 112. 

♦ 53 George III. c. 24. 

**C. P. Cooper, Chancery Z17; Report of the Chancery Commission of 1826, 37. 
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ceed to consider by what alterations in the practice of the court 
of Chancery, the time expended, and the cost incurred, may be 
reduced beneficially for the suitors.” ^ A commission acting 
** tmder these impressions ” was hardly likely to effect much. 
Even the practice of making the parties take office 5 :opies was 
* not entirely condemned.^ The Six Clerks, it is true, were con- 
sidered to bS useless ; and it was recommended that they should 
be used to tax costs.^ Certain small amendments in practice 
were also recommended. The Times spoke truly when it said 
that the report of the commission was an apology for all the 
abuses of the court.^ The root of the evil — the want of an 
adequate judicial staff — was not touched. Certain parts of the 
practice were improved by Orders founded upon the proposals of 
the commissioners. That merely meant that the cause was 
ready for hearing the sooner, and so waited longer on the list for 
a hearing.® 

It was not till aftA* the Whig victory in 1830 that the reform 
of the court was seriously taken in hand. The changes made in 
the twenty years following placed the organization of the court 
upon an altogether new basis. 

(i) Changes in the judicial organization of the court. 

In 1831 the Bankruptcy jurisdiction was removed from the 
Lord Chancellor and given to a Chief Judge in Bankruptcy, 
assisted by three other judges and six commissioners. Appeals 
were taken* to a court of Review and from thence to the Chan- 
cellor.® 

In* 1 833 it was enacted that the Master of the Rolls should 
sit continuously, and his jurisdiction was extended to the hearing 
of motions, pleas and denfUrrers.^ 

In 1842 the equity jurisdiction of the court of Exchequer 
was transferred to the court of Chancery, and two additional 
Vicj-Chancellors were appointed.® 

In 1851 a court of Appeal intermediate between the courts 
of the Vice-Chancellors and the’ Master o*f the Rolls, and the 
House of Lords, was established. It consisted of two Lords 
Justices in Chancery arid the Lord ChanceMor if he liked to sit 
there. They could be assisted, on the request of the Lord 
• 

1 Report g. * Ibid 23. • Ibid 33. 

^ Cited Parkes, Chancery, App. 530. 

* C. P. Cooper, Chancery 65-67. • 

* z, 2 William IV. c. 56§ z ; zo, zz Victoria c. 102 § 2, the court of Review was 
abolished and its jurisdiction was handed over to a Vice-Chancellor. 

’ 3i 4 William IV. c. 941 ^ 

> 5 Victoria c. 5. It was thought that only one of thete •}{ice-Chancello''*i would 
be permanently needed; but it was found later that two were permanently needed, 
and provisions were made accordingly, Z4, Z5 Victoria c. 4 § z ; 15, 16 Victoria c. 80 
§ 5 *. 
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Chancellor, by the Master of the Rolls, the Vice-Chancellors, or 
any of the judges. They heard appeals from the Vice-Chancellor 
and the Master of the Rolls ; and to them was given the juris- 
diction of the Lord Chancellor to hear Bankruptcy appeals.^ * 

In 1 8^ the London Court of Bankruptcy was established. ^ 
The judge of it was called the Chief Judge in Bankruptcy. He^ 
was assisted by such other judges of the superior fouifs of law 
and equity as the Chancellor might appoint. The court was a 
court of law and equity, and the judge was given all the powers 
possessed by the superior courts of law and equity. Appeals 
from it were heard by the Lords Justices in Chancery. 

Thus the courts of equity consisted (i) of the three Vice- 
Chancellors and the Master of the Rolls sitting separately as judges 
of first instance. The court of first instance in Bankruptcy was 
the London Court of Bankruptcy ; (2) of the Lords Justices in 
Chancery, who were usually assisted by the Master of the Rolls, 
sitting together as a court of appeal in equity and bankruptcy ; 
and (3) of the House of Lords. 

(ii) The reform of the official staff of the court. 

In 1833 the appointment of the Masters was transferred 
to the crown ; their jurisdiction was defined ; they were to be 
paid by a fixed salary ; and the taking of any fee or gratuity 
was made an indictable offence. The court fees were fixed and 
lowered ; and no suitor was to be compelled to take office copies. 
It was provided that the Six Clerks should be gradually reduced 
to two.® , 

In 1842 the Six Clerks and other useless officek were 
abolished. It was provided that costs should be taxed by a 
new official styled a Taxing-master, tto be appointed from among 
solicitors of twelve years* standing.^ 

In 1852 came a more complete measure of reform.® The 
Masters were abolished.® That,’* says Mr. Kerly,^ “ wa^ the 
commencement of efficient reform. Delay and expense were the 
necessary concomitants of the administration of parlour justice, 
in which the Master and the opposing solicitors were all anxious 
to accommodate eadi other, and there fvas neither publicity nor 
any definite rule as to time to urge them to activity.** It was 
provided that the Master of the Rolls and the Vice-Chancellors 
should sit at Chamber^ to despatch such part of the business of 

c 

* 14, 15 Victoria c. 83. ®32, 33 Victoria c. 71. 

S3, 4 William IV. c. 94 §§ 13, x6, xg, 28, 41. 

S5, 6 Victoria c. X03.V. For an account of the maiwer in which the taxation of 
costs conducted l^fcv^e the Act see Silkstone and Haigh Moor Coal Co. v. Edey 
[igox] 2 Ch. at pp. 655, 656. 

s X5, x6 Victoria cc. 80, 86, 87. 

•Ibid c.8o§x. 


^ Equity 280. 
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the court^as “ without detriment to the public advantage arising 
from the discussion of questions in open court” could be best 
there heard. ^ Matters heard in court could be adjourned to 
Chambers ; ^ and it was directed that the Chamber business 
should be carried on concurrently with that of the cofirt.® The 
^jil^ge sitting in Chambers was given the same powers as the 
judge sit^jngiin court.'^ The Master of the Rolls and the Vice- 
Chancellors were each directed to appoint two Chief Clerks to 
be attached to their Chambers, from among the Chief Clerks to 
the old Masters, or solicitors of ten years* standing.^ They were 
empowered to direct what cases or parts of a case should be 
heard by their Chief Clerks. It was provided that any suitor 
could bring '"before the judge any matter heard before a Chief 
Clerk. The procedure in Chambers, whether before the judge or 
the Chief Clerk, was to be modelled upon the procedure of the 
court, not upon that of the Masters.® The court was empowered 
to appoint conveyanciiig counsel to whom conveyancing matters 
could be referred.^ It was provided that all allowances for 
office copies should cease ; that all the new officials should be 
paid by salary; and, with a reminiscence of now past abuses, 
a severe penalty was imposed, “if any officer of the court of 
Chancery or any of the judges thereof shall for anything done 
or pretended to be done relating to his office situation or employ- 
ment wilfully take . . . any fee, gift, gratuity, or emolument.** * 

The chaijges effected by the Judicature Acts and the legis- 
lation consequent upon them,^ having completely got rid of the 
old traditions whi(!h hung around the Masters offices, the Chief 
Clerks in 1892 were allowed to take the title of Masters of the 
Supreme Court. • 

In 1853 the Masters Extraordinary were abolished. In their 
place were established the commissioners to administer oaths, 
to be appointed by the Lord Chancellor from among solicitors 
practising within ten miles of Lincoln*s Inn Hall.^^ This Act is 
now repealed, and the appointmdhts, dutieS, and liabilities of 
these commissioners are now regulated by the Commissioners 
pfor Oaths Act 1889/^ » • 

II. The Jurisdiction of the Court of Chancery and 
• THE Chancellor^ 

The jurisdiction exercised by the cqurt of Chancery and the 
Chancellor falls into three clearly marked divisions. There is 

^ 15, x6 Victoria c. 8o § y. °#27. 

^§ 13 - ^ 

*§§J*9.32, 33. 39- ^§§40.41- 

8 15, 16 Victoria c. 87 §§ i, 3, 4. » Below 647-648. 

^ Halsbury, Laws ol England ix 67 n. (h). 

“ 16, 17 Victoria c. 78. 


” 52, 53 Victoria c. 10. 
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the common law jurisdiction, the equitable jurisdiction, £md other 
miscellaneous branches of jurisdiction. Of these the equitable 
jurisdiction is by far the most important. But it was only 
gradually that the first two of these three species of jurisdiction 
acquired their distinctive characteristics. Therefore in relating 
their history I must begin by saying a few words by way of jy 
troduction as to the origins of the common law and eqfiitsjple juris- 
dictions. I shall then sketch the history of these three branches 
of jurisdiction exercised either by the court of Chancery or the 
Chancellor. 


Origins 

We can see the germs of all these three kinds of jurisdiction 
in the Middle Ages ; ^ and though the jurisdiction conferred by 
special statutes could always be clearly distinguished from the 
common law and equitable jurisdictions, the line between these 
two last mentioned kinds of jurisdiction w^s by no means clearly 
drawn. 

The distinction between the strict rule of law and modifica- 
tions of that law on equitable or moral grounds is a distinction 
well known to many systems of law ; and it was familiar to 
English lawyers from the twelfth century onwards.® It is not 
therefore the distinction between law and equity which is 
peculiar to English law. What is peculiar is the vesting of the 
administration of law and equity in two quite separate tribunals. 
The result has been that the distinction between law and equity 
has in England been given a sharpness and a permanency which 
it possesses in no other legal system.^ The questions then which 
we must here consider are, firstly, why did this separation of 
tribunals occur ? And, secondly, why did it originate the dis- 
tinction between the common law and the equitable jurisdiction 
of the Chancellor ? 

(i) Why did law and equity come to be administered by 
separate courts ? * 

It is quite clear that the jurisdiction exercised by the un- 
differentiated Curia Jlegis of the twelftfe century was marked by , 
two of the chief characteristics which we associate with a court 
of equity. Proceedings were begun by a petitioij to the king for 
his interference ; ® and Jthat interference might result in remedies 
which, by reason both of their character and their methods of 
enforcement, were, as Frolfessor Adams has said, ** as much out- 

1 Above 405-407. • 

> Pollock, The Transformation of Equity, Essays fn Legal History (19x3) 287- 
290. ' 

* Vol. ii Bk. iii cc. 3 and 4. < Below 449. 

>G. B. Adams, Col. Law Rev. xvi 89-90. 
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side of, in violation of, the ordinary system of justice which 
prevailed throughout the Anglo-Norman state, as ever Equity 
was at any later time in relation to the Common Law system.’* ^ 
But, in the course of the thirteenth and fourteenth centuries, these 
remedies, the rules to which they gave rise, and the machinery 
^B^which they were enforced, rapidly developed and hardened 
into a lygular system of law. As that system reduced the 
remedies and rules and machinery of the older courts to insig- 
nificance, the rules of the Curia Regis became the ordinary 
common law of the country, and ceased to possess that char- 
acteristic of being something outside the ordinary law, which had 
once given to them an equitable character. At the same time 
the other equitable characteristic which they had once possessed — 
their immediate dependence upon the royal power — weakened. 
In the first place the Curia Regis acquired a number of writs de 
cursu which any litigant could purchase. In the second place 
the Barons, and later 4he Parliament, perceiving that the power 
to make new writs was in substance a power to make new law, 
limited the king’s discretion to invent new remedies.^ Thus the 
system of the common law tended to become rigid and technical ; 
and this tendency was strengthened, when, at the close of the 
thirteenth century, its development began to be controlled almost 
entirely by men who had been trained as practitioners in the 
royal courts.^ But, naturally, the equitable characteristics which 
had marked the jurisdiction of the Curia Regis did not at once 
vanish from those separate courts which had sprung from it. 
We can,see traces t)f them, certainly as late as the first quarter 
of the fourteenth century, both in the three common law courts, 
and in the courts held by th^ itinerant justices. 

In the days of Bracton the court of King’s Bench and the 
King’s Council were to a large extent staffed by the same men.*^ 
The two institutions which became in later days the court of 
King’s Bench and the Council were not as yet distinct ; and, even 
when they became distinct, the connexion between the two was 
close. Cases occur as late as Edward III.’s reign in which the 
^proceedings seem to be h^^ard by a tribunal vihich is both court 
and Council.® Naturally this tended to preserve the tradition 
that the court of^King’s Bench ought to administer both law and 
equity ; and the fact that the tradition was thus preserved in 
the court of King’s Bench helped to preserve it also in the court 
of Common Pleas. The King’s Bench was the court in which 

1 G. B. Adams, Col. law Rev. xvi 93. ^ ^ * Above 308. 

* Vol. ii Bk. iii cc. 4 and 5. • * 

* Above 204-205 ; Baldwin, The King^s Council, 61-62. 

> Above 209-210. 
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the errors of the Common Pleas were corrected ; botii courts 
were staffed by men who had had a similar training ; and judges 
were sometimes moved from one Bench to the other.^ In fact, as 
I shall show in a later volume,^ both the court of Common Flems 
and the ccsurt of King’s Bench did apply to cases which came 
before them ideas and doctrines which we have come to associg^-f 
with equity rather than with law. But early in the fourteenth 
century these cases were becoming rare. As Professor Baldwin 
has pointed out, quite early in the thirteenth century the King’s 
Bench was tending to hear cases in accordance with “ The for- 
mulaic procedure” of the common law.® That tendency was 
more pronounced in the case of the court of Common Pleas. The 
King's Bench continued in some cases to employ ‘^the free and 
unrestricted procedure of the old Curia Regis.” But, by the 
middle of the fourteenth century, in both courts, the common law 
procedure was generally followed ; ® and, as that procedure had 
now hardened into a very technical systewi, this is a sure sign 
that the capacity of these courts to administer equity had dis- 
appeared. 

The court of Exchequer was a court of a character different 
from that of the King's Bench and Common Pleas.® Its con- 
nexion with the Council was intimate; and, in the thirteenth 
and early part of the fourteenth century, cases which demanded 
the application of equitable principles frequently came before it. 
But we have seen that early in the fourteenth century it had come 
to concern itself mainly with its proper function — the considera- 
tion of cases connected with the king's revenuef.'^ « 

That the justices in Eyre administered a large equitable juris- 
diction in proceedings begun by bill has been discovered by Mr. 
Bolland. Of the origin and nature of these bills I shall speak later.® 
Here it will be sufficient to say that they are, so far as we know, 
peculiar to the General Eyre,® The reason for this is perhaps to 
be found partly in the fact that the justices in Eyre represented 
the person, and were' on that account specially commissioned to ex- 
ercise these powers, of the king ; and partly in the fact that their 
court gave to dwellers in the country a unique opportunity to ap- 

^ See Foss’s Tables of the Judges of the Courts of King’s, Bench and Common 
Pleas, Lives of the Judges, iii ^5-26, 20z>202, 353-355. 

‘ Vol. ii Bk. iii c. 4. ^ The King’s Council 62. 

* Ibid 62. I,® Ibid 64. • Above 231-237. 

' Above 235. ® Vol. ii Bk. iii c. 4. 

® The Eyre of Kent (S.S.) ii, xxiii — Mr. Bolland says, ** The vagueness of the 
address and the frequent^ absence of any date make it impossible to say with any 
certainty that all these ^ills were presented in Eyre, tf/bugh when we get any trust- 
worthy indication of ffme in connexion with venue it usually seems to point to such 
a presentation.” 

Above 267 n. 4. 
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peal toHhose powers of administering equity which the king still 
possessed.^ This would explain why bills, like the bills in Eyre, 
were not presented to the King’s Bench or Common Pleas. Liti- 
gants who approached the courts at Westminster with cases of 
this kind would be more likely to petition the Council However 
gj^at may be, they are a striking and a late example of the equity 
which Jthe^Curia Regis and the King’s Bench in its early days 
were accustomed to administer. But we have seen that in the 
course of the fourteenth century the General Eyre ceased ; ^ and 
that its place was taken by itinerant judges who acted under 
limited commissions, and tried cases according to the strict pro- 
cedure of the common law.® 

Thus ail these common law tribunals ceased to administer 
equity. Litigants, if they wanted equity, were driven to a 
tribunal the procedure of which had remained free from the 
technical rules which governed the procedure of the common law 
courts ; and so cases* which called for equity went to the Council, 
and later to the Chancery.^ The precocious fixity attained by 
the rules of the common law had caused the administration of 
equity to be handed over to a tribunal which had come to be per- 
fectly distinct from any of the common law courts. And this is 
the origin of the most unique feature of English as contrasted 
with, for instance, Roman equity. The Roman praetor urbanus 
administered both law and equity ; and therefore it was easier to 
fuse the two systems : the Chancellor and the common law judges 
were distinct and often rival authorities. Thus Justinian could 
effect, what the '•English Judicature Acts could not effect He 
fused law and equity : they, for the most part, only fused the 
courts which administered, law and equity. 

(2) Why did this separation of tribunals originate, the dis- 
tinction between the common law and the equitable jurisdiction 
of the Chancellor? 

We have seen that the Chancery had always possessed some 
common law jurisdiction ; and that that jurisdiction continued to 
exist after the common law courts had become distinct tribunals, 

j » 

^ Mr. Holland says, Eyre of Kent (S.S.) ii, xxiii, '* All these bills appear to be 
country bills, and 1 feel no doubt that if any of them were not presented in Eyre — in 
a General Eyre, to%e quite accurate — they were at any rate presented in those less 
comprehensive Eyres of * Justices erranz ’ commissibned to hold common pleas, to 
whom the king gave also authority * to hear . . . any complaints whatsoever and to 
make fitting amends therefor ; * ** possibly also tne Eyre, being held at a distance 
from London, and cases pending before the other courts being adjourned there, 
above 266-267, it was less easy to sue out an original writ during the Eyre ; thus in 
the Eyre of Kent (S.S.) iii it is said that a plaintiff ** must seek a remedy by a bill 
of trespass or felony during the Eyre, or, if the Eyre be? nJt sitting, by^ writ of 
trespass*** 

® Above 272. * Above 274-283. * Above 399-400. 
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largely, though not exclusively, because of the* close co^hexion 
which the Chancery had with the issue of original writs, and 
with the subsequent proceedings on some of these writs. ^ It was 
inevitable that, as the common law became a fixed and rigid 
system, pov*ers exercised in accordance with its rules should 
come to be distinguished from powers not so exercised; thai^ 
ordinary jurisdiction exercised in accordance with cqmnipn law 
rules should fall apart from extraordinary jurisdiction exercised 
on equitable or moral grounds. In the first case only the legal 
rule could be considered ; in the second considerations of fairness 
and the claims of conscience could also be weighed. And this 
difference was emphasized and given a technical significance by a 
necessary difference in the procedure employed It i#i quite ob- 
vious that the ideally fair decision could not be arrived at by the 
verdict of a jury. It could only be arrived at by a patient exami- 
nation of the parties and the witnesses, and all other relevant 
circumstances. ^ 

Thus in later days the distinction between the procedure 
upon the ordinary or common law or Latin side of the Chancery, 
and the procedure upon the extraordinary or equitable or English 
side was clearly marked* The usual common law process was 
begun by original writ. The plantiff then put in his declaration 
or statement of claim. The defendant pleaded to it ; and there 
might sometimes be a reply and a rejoinder. The pleadings 
^nded either in a demurrer, i.e. admitting the facts the parties 
were at issue as to the law ; or, in a conclusion to the country 
on a question of fact. In equity the proceedings began l\v bill 
asking for relief and for the summons by subpoena of the de- 
fendant. The defendant answered ; anfj there might sometimes 
be further pleadings. At some stage in the case the defendant 
was examined. The court gave judgment both on the facts and 
the law. It is clear from the case of Hals v. Hynchley (1420)* 
that the line between these two methods of procedure was «iot 
then clearly drawn. ‘The case was begun by a bill of Hals and 
other plaintiffs praying for a remedy fora disseisin for which they 
had no remedy at laAj^. A subpoena was Jjssued. The defendant 
appeared and pleaded ; and, after further pleadings, there was a 
conclusion to the country in the usual form. A commission was 
issued to take the inquisition ; and a judgment waS given in form 
very similar to a judgment at common law. It follows, that 

^ Above 398-399. * Kerly, History of Equity 50-52. 

’ L.Q.R. i 445*453 ; Y.Vi. X2, 13 Ed. III. (R.S.) cv-<ci'iii ; cp. the petition of the 
Han8ards<i389) Selectr Cases before the Council (S.S.) 77 where the common law 
form consideratum est,” and the equitable form ** decretum est,” are combined in an 
order of the Council. 
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as th^e was no distinct line drawn between the two forms of 
procedure used in the Chancery, so there was as yet no distinct 
line drawn between the cases which fell under either procedure. 
Proceedings were begun by bill which would in later times have 
fallen under the common law jurisdiction of the cottrt. 

^ As a matter of fact in the fourteenth and early fifteenth 
centu/ies^he relations between the Chancellor and the common 
law judges were very close. They sat together and discussed 
together the cases in which applications were made to the Chan- 
cellor.^ And it was natural that these intimate relations should 
exist. If the Chancellor was to modify the law on equitable 
grounds it was essential that he should know what the law was.‘^ 
Indeed Mil 1852® he could always require the judges to assist 
him in the hearing of a case, or to give him their opinions on a 
point of law.^ But we shall see that towards the end of the 
fifteenth century the court of Chancery was awakening the 
jealousy of the counts of common law.® Therefore the relations 
between the Chancellor and the common law judges were ceasing 
to be so intimate as they had formerly been ; and, consequently, 
the distinction between common law jurisdiction and equitable 
jurisdiction was tending to come into clearer relief. 

Its growing distinctness is illustrated by a case reported in 
1469.® The Chancellor, putting the case of an official privileged 
to be sued only in the Chancery, said that he might use either 
his legal or his equitable jurisdiction ; “ for if it appear upon the 
matter showed in the suit that there is conscience, he may judge 
therijof according to conscience.” But all the judges denied that 
he could admit considerations of conscience in a case which 
ought to be ruled according to the common law. Staunford, 
writing in i 590, states that there were two opinions upon this 
point in Edward IV/s day;^ but he inclines to the opinion that 
merely equitable defences did not avail in matters falling within 
tht common law jurisdiction of the court. When Coke wrote 
his Fourth Institute the distinction wa^ clearly settled in its 
modern form.® “ In the Chancery,” he says, “ are two courts, one 
ordinary, wherein the J^ord Chancellor . * . proceeds according 

' Vol. V c. 4. Ibid. * 

3 15, 16 Victdria c. 86 § 61. 

* Spence, op. cit. i 383-384 ; in Gore v. Gor? (1722) 10 Mod. at p. 501, Lord 

Macclesfield said that he considered himself bopnd by the opinions of the judges 
when he had referred a case to them, and had not heard the arguments by wh ich 
they had been guided, secus where the judges had assisted at the hearing and he 
had heard the arguments ; for then the decree waa his own, and he must be 
satisfied. t 

® Below 459. * ' • 

* Y.B. 8 Ed, IV. Trin. pi. i ; Office of the Chancellor, 45, 64. 

^ L.Q.R. i 454. ® Fourth Instit. 79, 80. 
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to the right line of the laws and statutes of the realn^. . . 
another extraordinary, according to the rule of equity.” After 
describing the extent of the common law jurisdiction he points 
out its relation to the jurisdiction of the common law courts* • 
“ If the parties descend to issue, this court (the Chancery) cannot 
try it by jury, but the Lord Chancellor . . . delivereth the record 
by his proper hands into the King’s Bench to be tried tfeerer . . . 
and after trial had, to be remanded into the Chancery, and there 
judgment to be given. But if there be a demurrer in law it 
shall be argued and adjudged in this court (the Chancery). . . . 
Upon a judgment given in this court a writ of error doth lie re- 
turnable into the King’s Bench.” ^ 

The Common Law Jurisdiction 

The common law jurisdiction of the court was never a very 
important part of its jurisdiction. It consisted of a few scattered 
and somewhat unrelated pieces of jurisdiction which can be 
grouped under the following heads : {a) Jurisdiction connected 
with the issue of and the procedure upon certain writs. Under 
this head fell pleas on the writ of scire facias to repeal letters 
patent or recognizances, or arising out of executions upon 
recognizances or statutes merchant or staple.* Palgrave thinks 
that some part of this jurisdiction arose from the practice of 
enrolling covenants, grants, releases, etc., on the close rolls, and 
securing their performance by deeds of recognizance acknowledged 
in Chancery. ** The power of issuing writs of execution belopged 
to the court and thus it was authorized to judge of the default 
by which the recognizance was forfeitec^.” ® {U) Cases in which 

the king or a grantee of the king was concerned. Thus proceed- 
ings by way of petition of right or monstrans de droit to recover 
property from the crown ; or traverses of office found for the* 

crown, ^ fell within this branch of the jurisdiction of the court* 

« 

^Dyer 315 a; Coke, Fourth Instit. 80; Office of the Chancellor 76; Y.B. 27 
Hy. VIII. Trin. pi. 6, the question whether error lay arose in the Chancery, but. 
was not decided; whether trror lay to Parliament c/as questioned by Plowdea 
393 (marginal note), and that it lay to the King’s Bench was denied in Rex v. Carey 
(1682), I Vern. 13Z; Blackstone, Comm, iii 48, says he has seen no traces of such 
a writ since 1572 ; but there is a note of a petition for and a wi^rrant authorizing 
the issue oi such a writ in z66f-i668, S.P. Dorn. Z666-Z667 Z82-Z83, clxxiv 59 ; 
ibid Z667-Z668 308. 

^ Fourth Instit. 79-80 ; Sir Geirge Reynel’s Case (z6z2) 9 Co. Rep. 95 a ; Bl. 
Comm, iii 47-48; Spence i 336 ; for £e writ of Scire Facias see App. XI. ; a recog- 
nizance is defined to be ** a writing acknowledged by the party to it before a judge 
or officer having authority the purpose and enrolled ix^ court of record," Anson,. 
Contracts (8th Ed.) 59 ;,fo&..statutes merchant and staple see vol. iii c. z § 6. 

. * The Council 95. 

* For these proceedings see Bk. iv Pt. II. c. 6 § z ; a case of this kind is Sir 
George Reynel’s Case (z6i2) 9 Co. Rep. 95 a. 



EQUITABLE JURISDICTION 458 

• 

ThisVwas accounted for either on the ground that the king can 
always sue in what court he pleases ; ^ or on the ground that it 
was more fitting that these proceedings should be brought in 
the Chancery, because there they were begun by petition or bill 
and depended on the king’s grace, and not hy a writ which 
^asserted a legal right to redress and did not lie against the king.'^ 
(c) li^rsmal actions brought by or against officers of the court. 
This was a form of jurisdiction which, as we have seen/ all the 
superior courts of law possessed, and therefore belonged to the 
court of Chancery. 

Many of these cases were connected with the king’s rights to 
the incidents of military tenure, and therefore disappeared with 
the creation of the court of Wards.^ 

The Equitable Jurisdiction 

Lord Ellesmer^ in the Earl of Oxford's Case ® well expressed 
the principle upon which this jurisdiction rested when he said 
that the Chancellor interfered ** for that man’s actions are so 
divers and infinite, that it is impossible to make any general law 
which may aptly meet with every particular act, and not fail in 
some circumstances.” The fact that the ‘‘general law” laid 
down by the common law courts was often peculiarly narrow 
and technical made the interference of the Chancellor peculiarly 
necessary. It is clear that a jurisdiction resting upon such a 
foundatibn will be at first very vague ; but it tended to become 
more fixed with time. The question of its relation to the juris- 
diction of the common law courts then arose. This question was 
settled by James I. ; ayd, having been settled, the principles of 
equity, though modified by changes in manners and modes of 
thought, and by changes in the common law itself, attained a 
large part of the fixity and technicality of the law which they 
had started by attempting to modify. 

To write fully of the equitable jurisdiction of the Chancellor 
would be to write the history of equity itself.'’* The briefest 

• • 

1 ** It is a great prerogative in opening of justice that the king may enter by 
what gate he will ... as if the king will bring a writ of escheat, which is merely 
a common ples^ he may bring it in his court of tAe king’s bench . . . and if the 
king shall have choice of his courts upon his devpand, much more shall he have it 
upon his defence,” Bacon’s argument in the case De Kege Inconsulto, Works (Ed. 
Spedding) vii 701. t 

a Ibid 694. 

3 Above 203 ; for cases of this kind see Select Cases in Chancery (S.S.) 
nos. 1, 48. ^ # , 

* £q. Cases Ab. i 129 (2) ; for this court see 32 Heqry VIII. c. 46 ; Coke, Fourth 
Instit. c. 35 ; above 409 n. 5. • • 

^(16x5) I Ch. Rep. at p. 6. 

. ‘For an account of this see Bk. iv Pt. I. cc. 4 and 8. 
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sketch only can be here attempted. The subject falls na^rally 
and chronologically into three periods: (i) Equitable juris- 
diction up to the middle of the seventeenth century; (2) the 
conflict between the court of Chancery and the courts of common * 
law; and (3)*The modern development of the equitable juris- 
diction. 

(i) Equitable jurisdiction up to the middle of the seventeenth 
century. 

Blackstone accurately sums up the condition of the equitable 
jurisdiction at the end of the fifteenth century, when he says ^ 
that **no regular judicial system at that time prevailed in the 
court ; but the suitor when he thought himself aggrie\fed found 
a desultory and uncertain remedy, according to the private 
opinion of the Chancellor, who was generally an ecclesiastic, or 
sometimes (though rarely) a statesman.*' But, in the course of 
the sixteenth and earlier half of the seventeenth centuries, we 
can distinguish certain principles upon which the Chancellor 
based his interference, the development of which was assisted by 
the growing organization of the court. 

These principles can be grouped under the five following 
heads : — 

Firstly, the recognition, protection and development of uses 
and trusts. Of the history of this branch of the jurisdiction of 
the court I shall speak at length in later volumes.^ Here it will 
be sufficient to say that the Chancellor so developed the duties 
of the feoffees to uses, that is the persons to whom property*had 
been conveyed on trust, that the interest of the cestui-que use, 
that is the person for whose benefit the» property was conveyed, 
became a form of equitable ownership of a sort which has no 
parallel in any other system of law. This branch of equitable 
jurisdiction was from the first, and has always continued to be, 
its most important branch. As Maitland has said, in the earV 
days of the court it made its fortune. It imparted a much needed 
element of elasticity into the mediaeval land law, and gave to 
landowners far wider* powers over theiv/ property than they 
possessed at common law. But there is no doubt that the 
possession of these powers facilitated frauds on purchasers, frauds 
on creditors, evasions of t^e mortmain laws, and evasion of the 
rights of king and lords tq^ the incidents of military tenure. 
Hence, from the latter part of the fourteenth century onwards, 
these uses were controlled and regulated by the legislature.^ 
These attempts at Jegjislative control culmin^ced in 1 535 in the 

^ Comm, iii 53. ® Bk. iv Pt. I, cc. a, 4, 8, 

* Vol. iv Bk. iv Pt. I. c. 2. 
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Statute of Uses. That statute adopted the plan of abolishing in 
certain cases the dual ownership of the feoffees to uses and the 
cestui-que use, by taking from the feoffees to uses so much of 
%eir legal estate as was sufficient to give to the cestui-que use a 
legal estate corresponding to his equitable interest.^ One result 
•'^f the statute, therefore, was to give jurisdiction over the uses 
which«hac^been thus turned into legal estates to the courts of 
common law. We shall see that for some time before 1535 the 
rivalry between the courts of common law and the court of 
Chancery had been growing acute ; ^ and, on that account, the 
common lawyers assisted the passage of a statute which gave 
them jurisdiction at the expense of the court of Chancery.* But 
the statute did not apply to all uses. It did not, for instance, 
apply to cases where the feoffees were possessed of chattels real 
or personal to the use of others ; nor did it apply to cases where 
they had active duties to perform, for instance if they were given 
land to the use tha? they should collect and pay the rents to a 
beneficiary.^ Thus the court of Chancery still retained some of 
its jurisdiction ; and it regained much of the jurisdiction of which 
the statute had deprived it in the latter half of the seventeenth 
century. The court of Wards and the courts of common law 
had decided in TyrreFs Case * that if land was conveyed to A to 
the use of B to the use of C, the statute gave B the legal estate, 
and that the second use in favour of C was void ; but after the 
Restoration the court of Chancery decided to enforce this second 
use as a trust.® Thus the old distinction between legal and 
equitable estate*s in conveyances of property to which the Statute 
of Uses applied was restored ; and so, in another form, the court 
of Chancery recovered its old jurisdiction. 

Secondly, the court of Chancery interfered to enforce con- 
tracts on principles very different from any known to the common 
lawyers. We shall see that in the earlier part of the mediaeval 
period the courts of law had no adequate remedy for the enforce- 
ment of simple contracts. The action of covenant was only 
available if the contract was in writing and under seal ; and the 
action of debt applied-ionly to certain kinds of executed contract, 
and was for other reasons an unsatisfactory action.^ Having no 
adequate renjpdy for the enforcement of "contracts, the courts of 
common law developed no adequate Vheory of contract. They 
had not yet grasped the idea that th^ essence of contract is con- 
sent, and that consent ought, under certain circumstances, to give 

' Vol. iv Bk. iv A. I. c. 2. ® Below 459'46o. 

*Vol. iv Bk. iv Pt. I, c. 2. *Ibia ^ ^ 

® (1557} Dyer 155 a. • Bk. iv Pt. I. cc. 2, 4, 8. 

^ Vol. li Bk. iii c. 4 ; voh Hi g. 3. 
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rise to an actionable obligation. But the Chancellors h^d from 
the first approached the subject of contract from this point of 
view ; ^ for the majority of the Chancellors were ecclesiastics ; 
and breach of faith was a sin punishable by the ecclesiastical law.*^ 
It is true thtit the lay courts issued writs of prohibition if they 
caught the ecclesiastical courts attempting under this pretext 1^ 
enforce contracts.^ But the Chancellors carried witb them into 
the court of Chancery the idea that faith should be kept ; and 
enforced agreements, just as they enforced trusts, whenever they 
thought that in the interests of good faith and honest dealing, 
they ought to be enforced.^ This might well have brought the 
whole of the law of contract under the jurisdiction of the court of 
Chancery, had not the common law courts awakened^ in time to 
the necessity of providing a remedy for the breach of simple con- 
tracts. Fortunately for the common law the rivalry between the 
common law courts and the court of Chancery roused the judges 
of those courts to action before it was too latff; From the middle 
of the fourteenth century onwards, they so developed a form of 
the action of trespass on the case, called the action of assumpsit,® 
that it became an adequate remedy for the breach of simple con- 
tracts ; * and, in and through this action, the common law theory 
that simple contract is an agreement based upon consideration 
was developed.^ This theory of contract proved to be so adequate 
that it was accepted by the court of Chancery, which, by the end 
of the sixteenth or the beginning of the seventeenth., centuries, 
refused to enforce simple contracts made without consideration.® 
In consequence of this development the interference of equity 
was rendered less necessary; but it was not rendered wholly 
unnecessary. The only remedy which’ the common law courts 
could give was damages. If a plaintiff wanted specific relief he 
was obliged to come to the court of Chancery.® The equitable 
jurisdiction was therefore needed, not because of the inadequacy 
of the common law conception of contract, but because of Ihe 
inadequacy of the cofnmon law remedy for breach of contract. 

^Vol. V Bk. iv Pt. I. c. 4. *L,Q.F.. v 236; below 621. 

* ** Placita de debitis, quse fide interposita debentur, vel absque interpositione 
fidei, sint in justitia regis,** Constitutions of Clarendon § 15 ; vol. ii Bk. iii c. 4. 

* Vol. V Bk. iv Pt. I. c.*'4 ; cf. Diversite des Courtes cited JCerly, Equity 88 ; 
Y.B. 8 Ed. IV. Pasch. pi. ii. . 

®i“ Assumpsit ** means literally “he has promised.” 

*Vol. iiic. 3. r 

’ Ibid; Bk. iv Pt. II. c. 3 § i. 

® Vol. V Bk. iv Pt. I. c. 4 ; older cases to the contrary were overruled. 

* In Y.B. 21 Hy. VII. Mich. pi. 66 Fineux, C.J., said that if one bargain that I 
shall have his land to me a^d'my heirs for £so, and I I may have action on the 
case, and ntsd not suetiut a subpoena; but to this Brook in his Abridgment adds 
the remark that “ by this he will get nothing but damages, but by subpoena the 
Chancery can compel the defendant to convey the estate or imprison him. ut dicitur,** 
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But in tMs period it was not settled what cases did, and what did 
not entitle a plaintiff to specific relief. Specific performance of 
contracts to convey chattels or to do positive acts was sometimes 
decreed, if the court thought that such a decree was, in the cir- 
cumstances, just.^ It was not till the eighteenth century that it 
--r^s settled that equity would only grant specific relief if damages 
were not afi adequate remedy^ — a restriction which has led to 
the application of this relief chiefly in the case of contracts for 
the sale of interests in land. 

Thirdly, the Chancellor interfered in a class of cases where, 
owing to the rigidity of the law, the enforcement of the strict 
legal right was clearly contrary to equity. Fraud, forgery 
and duress*were some of the chief grounds of his interference.^ 
Even after judgment at law he would issue an injunction against 
the enforcement of the judgment;^ and this, as we shall see, 
gave rise to the contest between the court of Chancery and 
the courts of common law. Such interference was very neces- 
sary. The courts of common law allowed fraud to be set up as 
a defence ; but they were unable to order the cancellation and 
delivery up of documents obtained by fraud.^ Thus if a bond 
had been wholly or partially satisfied, but not given up, the 
obligor might sue at law for the whole amount. “The question 
at law is whether it were sealed and delivered or the like, and 
that being found by verdict, judgment followeth that the whole 
sum shall be paid ; whereas the Chancery examineth, not the 
sealing and delivery of the bond, but what was at first due, what 
hath been paid since, what doth remain unpaid ; and accordingly 
doth order the party to take but what is justly due unto him, 
with his damages and costs, and will not suffer him to take £Soo 
because he had a judgment for so much, where it was proved 
that all was paid but £20, as the case was lately in Chancery.” " 
On similar principles the Chancellor would relieve against mis- 
take, where an instrument had been drawn up which did not ex- 
press the true intent of the parties ; ^ or ag&inst accident, where, 
for instance, a money bond had imposed a penalty in case of 
non-payment by a day ,• and accident had prevented payment by 

^ Kymburley v.«Goldsinith (Hy. VI.) Cal. (R.C.) i ;r;t*(a ton of woad) ; Tyngelden 
V. Warham (Ed. IV.) ibid ii liv (contract to build a l^ouse) ; for later cases sec vol. v 
Bk. iv Pt. I. c. 4. 

^Cuddee v. Rutter (1719) i P. Wms. 570; cf.tMcManus v. Cooke (1887) 35 C.D. 

682. 

3 Select Cases in Chancery (S.S.) cases 8 and q (duress) ; 2 and 99 (fraud) ; Bief 
V. Dyer (Rich. II.), Cal. i xi (forgery). ^ 

^ Spence i 674. • ® Ibid 622-624. 

‘ In Edward IV.*s reign there had been conflicting decisiolt^ as to whether equity 
would relieve in that case ; it was ultimately settled that it would, Kerly, Equity 90. 

7 Report of Cases in Chancery i App. 35. ^ Spence i 633. 
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that day.^ After some conflict of opinion it was decided that 
the latter relief would always be given against penalties, if in- 
curred by slight negligence ; ^ but it was not till later that relief 
was given against all penalties merely because they were penalties ^ 
It is upon this species of equitable interference that the equitable 
conception of a mortgage is founded. It was settled in 
I/s reign that the mortgagor always had an equity of redemption 
although the mortgagee’s estate was absolute at law,^ In 1640 
it was said that the court would relieve a mortgagor “ to the tenth 
generation.” ® 

Fourthly, the procedure of the court enabled the Chancellor 
to give remedies in cases in which the common law either could 
not act at all, or could not act with effect.® The Chancellor by 
means of the writ of subpcena and his power to commit for 
contempt exercised strict control over the persons of all parties 
to a suit. He could order them to act in any way he saw fit in 
order to secure justice. Thus he could e^imine them ; and, in 
aid of proceedings either in his own court or in the courts of 
common law, could enforce the discovery of documents in their 
possession.^ It was because he was able to exercise this control 
that he was able to give remedies which the common law courts 
could not give. The decree for specific performance is one 
instance of this. Another is the issue of an injunction. The 
courts of common law might give a remedy when the wrong 
had been done ; they could not interfere to prevent it.® Such 
interference was an early subject of the Chancellor’s jurisdiction.^ 
Bills to prevent waste were common in Efizabeth’s reign.^^ 
Others were filed to secure parties in the legal possession of 
their estates ; and it was injunctions o^f this kind that helped to 
make the action of ejectment an efficient means of finally deter- 
mining questions of ownership of land.” 

Fifthly, the organization of the court of Chancery made it a 
tribunal much more efficient than the courts of common law for . 
the investigation of hiatters of account. There was, it is true, 
an action of account at common law ; but it was of very limited 

#• 9 

^Select Cases in Chancery (S.S.) no. 39; Atkinson v. Harman (Philip and 
Mat]^) Cal. i exHL 

‘-‘Spence i 602, 603. ' •Kerly, Equity 145, 146. 143, 

* Bacon v. Bacon, Toth. 1^3. ® Spence i 704-707. 

^Select Cases in Chancery (S.S.) case 1x2; Hungerford v. Mayor of Wilton 

(Hy. yi.) Cal. i xxxix; cf. Spence 1678; Fourth Instit. 85; similarly the court 
entertained suits to record evidence if there was ground to suppose that it might 
otherwise be lost, Earl of Oxford v. Tyrell (Hy. VII.) Cal. i cxx, 

^ Spence i 669. ^ 

* Select Cases in Chancery (S.S.) case 70 ; Wakei^ng v. Bailie (Ed. IV.) CaU 
ilxii. 

Spence i 671-672. 

Ibid 658 ; for the history of this action see Bk. iv Pt. II c. i § x. 
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applicatidh ; ^ and, even in the cases in which it could be used, 
the superior machinery and remedies of the court of Chancery 
caused that court to gain a practically exclusive jurisdiction/- 
Tfle enforcement of trusts very often involved the taking of 
accounts.^ Partnership, the administration of the Estates of 
persons, and suretyship, all became for this reason 
important h^ds of equitable jurisdiction.^ 

(2) The conflict between the court of Chancery and the 
courts of common law. 

When two separate and partially competing jurisdictions 
exist in one state, a conflict between them is sooner or later 
inevitable. •In Henry II.’s reign there had been such a conflict 
between the temporal and ecclesiastical jurisdictions.® A 
similar conflict arose at the beginning of the sixteenth century 
between the courts of law and equity. 

The nature and occasion of the conflict had been fore- 
shadowed at the end of the fifteenth century. It had become 
clear that the law could not be modified upon equitable prin- 
ciples, unless the Chancellor possessed the power of restraining 
the parties from proceeding at law, or, if they had already done 
so, from enforcing judgment. From the time of Henry VI. 
there are instances of injunctions issued not only against the 
parties, but also against their counsel.® The judges were natur- 
ally hostile 1^0 a claim to treat them, by means of an injunction, 
as they were accustomed to treat other courts by means of a 
prohibition. In "Edward IV.'s reign Fairfax asserted that the 
King’s Bench might forbid the parties from resorting to any 
other jurisdiction, if the case fell within the jurisdiction of the 
common law courts.® In another case of the same reign, Huse 
and Fairfax declared that if the Chancellor committed the 
parties for disobedience to an injunction, they would release 
Jhem*by Habeas Corpus.® 

• 

^ For the history of this action see vol. iii c. 3 ; it applied only to the guardians 
in socage, bailiffs, receivers, or merchants. 

» * Vol. V Bk. iv Pt. I. c. 4 ; sfe Malynes, Lex Mercatonia Pt. III. c. xvii ; Spence 

i 649-650 ; Select Cases in Chancery (S.S.) case i. 

When a trust is confessed by a defendant’s answer, there needeth no further 
hearing of the caust^ but a reference presently to be mide upon the account, and 
so to go on to a hearing of the accounts,” Bacon’s Orders no. 53. 

* Bk. iv Pt. I. cc. 4 and 8 ; for the way in which the court of Chancery absorbed 
the jurisdiction formerly exercised by the ecclesiastical courts see below 629-630. 

* Below 615. " Spence i 674. 

^ There is a petition in 1422 that two judges should certify that the common 
law gives no remedy before^ party can sue in Chanceru; this would clearly have 
put the Chancery under the control of the law courts; bi^ the answer is that the 
statute 17 Richard II. c. 6 (damages and costs) shall be oBterved, R^. iv 189 
(I Hy. VI. n. 41). 

* Y.B. 21 Ed. IV. Pasch. pi. 6 (p. 23). » Y.B. 22 Ed. IV. Mich. pi. 21. 
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We have seen that in the sixteenth century the ybrisdiction 
of the court was extended and consolidated. Louder complaints, 
therefore, were heard from the common lawyers ; and the question 
became so burning that it occasioned a literary controveAy. 
The Doctor and Student ^ discussed the relations between law 
and equity with a bias in favour of the equitable jurisdict»Mf 
It was answered by a serjeant who took the strict •con»mon law 
line.^ “I marvail much,** he says, “what authority the Chan- 
cellor has to make such a writ (injunction) in the king*s name, 
and how he dare presume to make such a writ to let the king*s 
subjects to sue his laws ; the which the king himself cannot do 
right wisely; for he is sworn the contrary, and it is said hoc 
possumus quod de jure possumus'* “ He argued th4t the equity 
of the Chancellor was wholly uncertain and arbitrary ; and that 
the Chancellors thought the common law needed amendment, 
only because they were ecclesiastics, and knew not its goodness. 
“ I perceive, by your practice, that you leave the common law 
of the realm, and you presume much upon your own mind, and 
think that your conceit is far better than the common law ; and 
therefore you make a bill of your conceit, and put it into the 
Chancery saying that it is grounded upon conscience.**^ This 
pamphlet was answered by the “ Little Treatise concerning 
Writs of Subpoena.** ® It was argued that the Chancellor*s 
jurisdiction was sanctioned by statute, by judicial decision, and 
by practice. The cases in which a subpeena lay were detailed, 
and the reasonableness of granting a subpoena in each case was 
shown. The frequency with which Wolsey 'issued injunctions 
was made one of the articles of his impeachment.® His suc- 
cessor, Sir Thomas More, was a common lawyer. He had a 
conference on the subject with the common law judges;^ and 
better relations between these courts and the court of Chancery 
were established.® But the cause of dispute was still present ; 
and in Edward VI.*s reign the students of the common law 
complained to the Council of the encroachments of the Chancery.® 

^ For an account of this book see vol. v Bk. ivfPt. I. c. 4. 

3 Reply of a serjeant to the Doctor and Student, Harg. Law Tracts 323. It 
was written about 1523. 

® At p. 325. * Mt p. 328. ^ 

^Harg. Law Tracts 332; for these pamphlets see vol. v Bk iv Pt. 1 . c. 4; 
Reeves, H.E.L. iii 396-400; Kerly, Equity 90-93. 

" Articles 20 and 21, FourthiJnstit. 91, 92. 

^ More, Life of More 166. ^ Vol. v c. 4. 

* Dasent ii 48-50, So it is . • . that now of late this Comen Lawes of this 
realme partely by injunctjpns, as well before verdictes jugementes, and execucions 
as after, and parte^ by writts of Subpena issuing owte of the Kinges Courte of 
Chancel)^, hath nal^een only stayed of their direct course, but also many times 
altrid and violated by reason of decrees made in the saide Courte of Chauncery, 
moste grounded upon the Lawe Civile, and apon matter depending in the conscience 
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At the er^ of Elizabeth’s reign the differences became acute. 
A barrister was indicted under the statute of Praemunire for 
applying for an injunction after a judgment at common law.^ 
W6 have seen that in that reign the common law courts had 
attacked the legality of the court of Requests. They could not^ 
did not, deny the legality of the court of Chancery ; but 
they claifnedi to confine its jurisdiction within what they con- 
sidered to be its legal bounds. 

The matter came to a head in the reign of James Coke 
decided in several cases that imprisonment for disobedience to 
injunctions issued by Chancery was unlawful. In one case, “it 
was delivered for a general maxim in law that if any court of 
equity doth intermeddle with any matters properly triable at the 
common law, or which concern freehold, they are to be pro- 
hibited.” “ So far did Coke carry his opposition that he even 
contended that a decree for specific performance was always un- 
just to the defendant ^because “ it deprived him of his election 
either to pay damages or to fulfil his promise.” ^ The courts of 
common law saw well enough that their supremacy was at stake. 

** If the party against whom judgment was given, might after 
judgment given against him at the common law, draw the 
matter into the Chancery, it would tend to the subversion of the 
common law, for that no man would sue at the common law, but 
originally begin in Chancery, seeing at the last he might be 
brought thitber.” ® 

On behalf of the court of Chancery it was contended that 
these injunctions did not interfere with the common law. The 
judgment stood. All that the Chancellor was concerned with 
was the conduct of the parties to the case in which the judgment 
had been given. The conduct of the parties, it was contended 
with some force, had never been in issue in the court of common 
law.® This view is justified by cases of the type of Courtney v. 
GlatfuiU Glanvil had sold to Courtney for £l6o a jewel worth 
£20y and three other jewels for £ioo, He*took a bond for the 
payment in the name of one Hampton, and then procured an 

• • 

and discrecion of the hearers thereof; who being Civilians and nat lerned in the 
Comen Lawes, determyne the waighty causes of this realme according either to 
the said Lawe Civil * or to their owne conscience."* 

^Spence i 675 ; Reeves, H.E.L. Hi 735-737. 

3 Campbell, Chancellors, ii 241-245. , 

3 Heath v. Rydley (1614) Cro. Jac. 335. 

^^romage v. Gennings (1617) i Rolle 368. 

* Throckmorton v. Finch (1598) Third Instit. 124, I2j. 

* Earl of Oxford's Case ^615) i Ch. Rep. i. ^ 

^ (1615) Cro. Jac. 343 ; it is said in the Reports of Cas%8 i.i»Chancery>App. 43,. 
" that not one judgment of a hundred is pronounced in court, nor the case so much 
as heard or understood by the judges, but entered by attornies." 
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action to be brought on the bond in Hampton’s name, f Judgment 
was by consent entered for Hampton, out of court, in the vaca- 
tion, Glanvil paying all the costs. On appeal this judgment had 
been upheld by the courts of common law. Against its enforce- 
ment an injunction had been issued. Not, as Lord Ellesmere 
explained in the Earl of Oxfords Case, “ for any error or defecjjj;^ 
the judgment, but for the hard conscience of the. pa^Jy.” He 
pointed out, in the same case, that by writs of audita querela the 
judges did in some cases “ play the chancellors ’* by reversing a 
judgment given.^ 

Coke treated such reasoning as a quibble ; and he maintained 
that the jurisdiction claimed by the Chancellor was contrary to 
two statutes, the Statute of Praemunire of 1354,*** and a statute of 
1403.^ Lord Ellesmere had little difficulty in showing, from the 
wording of the Statute of Praemunire, and from its connexion 
with preceding legislation, that it referred to those who sued in 
ecclesiastical courts, not to those who su^d in the king’s courts. 
It applied to the court of Rome, and to those courts which, 
though locally within the realm, were, in the exercise of their 
jurisdiction, subordinate to foreign courts.^ The statute of 1403 
caused more difficulty. It recited that after a judgment in the 
king’s courts, parties were summoned anew sometimes before the 
king himself, sometimes before the King’s Council, and sometimes 
before the Parliament, It then enacted that after such judgment 
the parties and their heirs should be in peace, unless the judg- 
ment were reversed by attaint or error. There was authority 
tending to show that the statute applied to 'proceedings in the 
court of Chancery.^ Both in the Doctor and Student® and in 
the Treatise on the Subpoena^ thisnview seems to be taken. 
But Lord Ellesmere argued that it applied only to matters deter- 
minable at common law by way of legal proceeding, and not to 
proceedings in the Chancery as a court of equity. He relied 
aipon the fact that the Chancery was not specifically mentioned 
in the statute ; and ‘he said that, if it were, it is not the judgment 
which is examined, but the conduct of the parties and the equity 
of the case.® 

^ It was urged in the Earl of Oxford’s Case, i Ch. Rep. at p. ii, that, the judg- 
ment in that case being babed on a statute, no injunction could /ssue. Ellesmere re- 
torted with much effect that Coke himself in Bonham’s case had said (8 Co. Rep. 118) 
** that the common law can control Acts of Parliament if they are against right ana 
reason, repugnant, or impossible to be performed.” 

*27 Edward III. St. i c. i. *4 Henry IV. c. 23. , 

^ Selden also took this view, see his Table Talk (Ed. Reynolds) 153. 

* Beck V. Hesill (Hy. VI.) Cal, ii xiu 

* Bk. i c. z8. 7 Harg; Law Tracts 348. 

^ EaKLof Oxford^ Case z Ch. Rep, at pp. zo, Z5. But the tract on the Office of 
the Chancellor 49, 50, and another tract, called a Treatise on the Privileges and 
Prerogatives of the High Court of Chancery, take the other view. 
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Jame^ 1 . referred the matter to Bacon, then Attorney-General, 
and other counsel, to advise. They advised that there was a 
strong current of authority since the reign of Henry VII. in 
favour of the issue of injunctions after judgment, and even after 
execution ; that there were cases in which the judges^ themselves 
had advised the parties to seek relief in Chancery ; ^ and that the 
practice^wa%not contrary to the statute^ of 1403. In accordance 
with their opinion, James issued an order in favour of the Chan- 
cery.® It may be that the decision was slightly tinged by political 
considerations. The common law judges, especially Coke, were 
already tending to manifest an independence opposed to James's 
absolutist claims. The Chancellor, as a minister of state, was 
more favourable to these claims. But, considering the rigidity 
of the practice of the courts of common law at that period, it 
cannot be said that the views for which the Chancellor contended 
were unreasonable. 

Though the controversy was in fact settled by James's order 
it lingered on during the rest of the seventeenth century. Parlia- 
ment and the common lawyers were old allies, so that it was 
only natural that, when Parliament triumphed, the common 
lawyers should seek to reopen it. It was said in 1655 that, in 
the Long Parliament, the House of Lords had decided that the 
statute of 1403 applied to proceedings in Chancery;® and in 
1658 the court of Exchequer heard a two days' argument, on the 
subject.® After the Restoration the controversy was again heard 
of both in the courts and in Parliament. In 1670 proceedings 
were t^ken upon <he statute of Praemunire, and the case was ad- 
journed to the Exchequer Chamber ; but Hale thought that the 
statute did not apply, an<J the matter was dropped.^ In 1673 

^Reports of Cases in Chancery i App. ii, 12; cp. Smith v. Crokew, Star 
Chamber Cases (C.S.) 38. 

® Reports of Cases in Chancery 14-25. 

^bid 26, ** We do will and command that our Chancellor or Keeper of the Great 
Seal ior the time being, shall not hereafter desist to gi)(e unto our subjects, upon 
their several complaints now or hereafter to be made, such relief in equity (notwith- 
standing any proceedings at the common law against them) as shall stand with the 
merit and justice of their cause, and with the former ancient and continued practice 
apd presidency of our Chancer^; ” there is no doubt that*James I. was only too glad 
of the chance to assert his prerogative. In 1609 he referred with much complacency 
to his action in this matter, As God contains the sea witjiin his bounds and marches 
so is it my office tc^make every court contain himself within his own limits. And 
therefore I gave admonition to both sides ; to the other courts that they should be 
careful hereafter to contain themselves within thejbounds of their own jurisdiction ; 
and to the courts of common law that they should not be so forward and prodigal in 
granting their prohibitions,” Speech at Whitehall, Works 534-535. 

^ Ellesmere’s bias in favour of high prerogative views comes out strongly in his 
treatment of James Whiteloik, Liber Famelicus (C.S.) 3#-4i. 

^ Morel v. Duglas, Hardres 23. • . 

* Harris v. Colliton, Hardres 120- 125. 

^ King V. Standish, i Mod. 59. 
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an application was made for a writ of Prohibition to the^ court of 
Chancery based on the statute of 1403, and Hale directed that 
the case should be set down for further argument^ In 1676- 
1677 the House of Commons took a hand in the controversy . 
It passed a resolution against the extraordinary jurisdiction exer- 
cised by the Chancery in matters determinable by the common 
law, and directed that a bill should be brought in to,restrain i?!^ 
Naturally at the Revolution a determined effort was made to 
legislate on the lines approved of by the common lawyers. In 
1690 a bill was introduced into the House of Lords with this ob- 
ject.^ The bill recited Magna Carta and the statute of 1403, and 
declared that, by the action of the Chancery in drawing before 
them causes determinable at common law, ** the common laws 
were subverted and in danger of being totally destroyed, and all 
men’s estates and property brought to arbitrary determination.” 
It then proceeded to enact that no court of equity should enter- 
tain any suit for which the proper remedy ^^as at common law ; ^ 
that no injunction should be issued unless sufficient security was 
given for satisfying all damages sustained by reason of its issue ; ^ 
and that the common law courts should have power to issue 
writs of Prohibition to restrain the court of Chancery if it ex- 
ceeded its jurisdiction “ and encroached upon the laws.” ® Both 
the judges and the commissioners of the great seal were heard 
by the House of Lords upon the bill. All the judges supported 
it ; ^ but the commissioners succeeded in showing that, if carried, 
it would render the administration of equity wholly unworkable ; 
and that, if the administration of equity was thus stopped, very 
great hardships and injustices would arise, which the law would 
be powerless to prevent.® Consequently the bill was dropped ; and, 
though other bills were a little later introduced into the House 
of Lords to reform other abuses existing in the court of Chan- 
cery,® no further proposals were made to reverse by statute 
James L’s order in favour of Chancery. The last protest made 

e 

* King V. Welby, T. Raym. 227. 

^ Comm. Journals ix 388 ; cf. Marvel’s Letters, Works ii 513. 

® Hist. MSS. Com. Thirteenth Rep. App. Pt. V.^128 no. 304. 

* § I. ® § 2. « § 3. ’See pp. 134*1351 136- 

B Thus, Sir A. Keck oi\e of the commissioners of the great seal said that he 
looked upon the bill as “ a perfect shutting up of Chancery,” p" 137 ; and he gave 
the following illustrations of the conseouences which might ensue if it became law: 
** If you have a bailee, and he recjsived zooo and the bailiff dies, it is lost unless 
the Chancery relieve you ; the juices cannot unless they forfeit their oaths. A man 
has bonds ; his house is burnt and the bonds are lost. He sues in Chancery. No ; 
say the judges, this the king’s bench has prohibited to other inferior courts. They 
have granted a prohibitiol in this case. . . . There (ire frauds of several sorts. 
Barney oi^orfolk ; ^^0,000 bargains drawn into in one year. These frauds cannot 
be examine at common law,” at p. 138. 

* Above 435-436 ; see Lutterell’s Diary ii 620 (1692) ; iv 183 (1696-1697). 
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by a coyitnon lawyer was contained in a pamphlet by Sir Robert 
Atkyns, late Chief Baron of the Exchequer, in which it was main- 
tained that the common law courts could and ought to restrain 
ftquitable interference with their jurisdiction by the issue of writs 
,of Prohibition.^ 

^ From that time the jurisdiction of the court of Chancery to 
issue injunctions was not contested. Bacon’s Orders had laid 
down certain conditions as to their issue.^ With the improve- 
ment in the procedure and practice of the common law courts 
they came to be productive of much inconvenience. The court 
of Chancery liberally issued them with an eye, as Roger North 
hints, to the profits accruing,* and in the seventeenth century * 
and later '’•they were used by litigants to delay justice. Lord 
Cottenham in 1837* stated that, though necessary in some cases, 
they gave rise to as much injustice as they promoted justice. 

(3) The modern^ development of the equitable jurisdiction. 

It was during the latter part of the seventeenth, and during 
the eighteenth, and beginning of the nineteenth centuries that 
the principles of the equitable jurisdiction became fixed. To 
this period we must look for the modern principles of equity. 
This has been clearly pointed out by Jessel, M.R.^ “It must 
not be forgotten,” he said, “ that the rules of equity are not, like 
the rules of the common law, supposed to have been established 
from time •immemorial. It is perfectly well known that they 
have been established from time to time — altered, improved, and 
refined from time to time. In many cases we know the name 
of the Chancellor who invented them. . . . Take such things as 
these: the separate use •of a married woman, the restraint on 
alienation, the modern rule against perpetuities, and the rules 
of equitable waste. We can name the Chancellors who first 
invented them, and state the date when they were first intro- 
duced into equity jurisprudence ; and, therefore, in cases of this 
kind, the older precedents in equity are of very little value. The 
doctrines are progressive, refined, and improved ; and if we want 
• 

^ An enquiry into the jurisdiction of the court of Chancery in causes of equity ; 
for Atkyns see Bk. iv Pt. I. c. 8. • 

^ Orders 20-289 ^ Lives of the Norths i 261, 262. 

^ North, ibid iii 55, tells us a curious tale in this connexion of Nicolas Barbon, 
a speculative builder ; he could not afford to bc>|rrow at 10 per cent, so he bought 
goods on credit, and put off paying for them as long as possible ; if sued he drew 
out the proceedings as long as possible and among other expedients he brought a 
bill in Chancery for an injunction; the amount he ultimately paid in costs was 
“ seldom more than half tifc charge of borrowing.” ^ 

• Below 635. • ^9 

•Brown v. Newell, 2 My. and Cr. at p. 570. 

In re Hallett*s estate (1879) 13 C.D. at p. 710. 

YOU I.— 30 ^ 
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to know what the rules of equity are, we must look, of course, 
rather to the more modern than the more ancient cases.** 

Those doctrines were gradually created and elaborated, as 
they are at the present day being elaborated, by decided case^. 
If we look Vit White and Tudor's leading cases and the notes 
attached to them, we can see how a leading case lays down^ 
general principle, and how that principle has been mo4ified or 
extended in its application to varied states of fact. It is in this 
way, for instance, that the various incidents of the equity of 
redemption, together with the doctrines of tacking and con- 
solidation have been elaborated. It is in this way that the 
greater part of the law of partnership, the law as to the ad- 
ministration of the estates of deceased persons, ther law as to 
the separate estate of married women have grown up. Roughly 
we can classify as follows the various subjects with which equity . 
deals : — ^ 

(1) Jurisdiction connected with forms ofcproperty recognized 
in equity. 

Under this head fall trusts and powers ; the married woman's 
separate estate, the restraint on anticipation, and equity to a 
settlement ; the mortgagor's equity of redemption including the 
doctrines of tacking and consolidation ; equitable mortgages ; the 
vendor's lien ; equitable waste. 

(2) Jurisdiction over contract or wrongful acts. 

Under this head fall specific performance and inju;iction. 

(3) Relief against the rigidity of the law. 

Under this head fall relief against penaltie?> ; fraud aod un- 
due influence ; accident and mistake. 

(4) Jurisdiction acquired by reason of the convenience of 
procedure of the court. 

Under this head fall the administration of the estates of 
deceased persons, and subjects connected therewith, such as 
legacies, marshalling of assets, election and conversion ; suretSes ; 
account ; partnership*; set off ; discovery. 

(5) Guardianship of infants. 

The growth of ^he equitable juriscjiction was during this 
period influenced by two sets of causes. 

(i) It was modified by external circumstances. 

In the first place it was modified by the chafiges incidental 
to all progress. “ New discoveries and inventions in commerce," 
wrote Lord Hardwicke,^ “have given birth to new species of 
contracts, and these have been followed by new contrivances to 
break and elude thehi, for which the ancient simplicity of the 

V 

^ Sec Kerly, Equity 191-263. 

3 Hardwicke’s letter to Lord Karnes, cited Parkes, App. 501-5x0. 
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commo^ law had adopted no remedies; and from this cause 
courts of equity, which admit of a greater latitude, have, under 
the head adjuvandi vel supplendi juris civilis, been obliged to 
Accommodate the wants of mankind. . . . Another source of the 
increase of business in courts of equity has been thfe multiplica- 
tion and extension of trusts. New methods of settling and 
encumlperiag landed property have been suggested by the ne- 
cessities, extravagance, or real occasions of mankind But what 
is more than this, new species of property have been introduced, 
particularly by the establishment of the public funds, and various 
transferable stocks, that required to be modified and settled to 
answer the exigencies of families, to which the rules and methods 
of conveying provided by the common law would not ply or 
bend” 

In the second place, it was modified by the changes which 
these same influences were making in the common law. The 
common law had lost much of its rigidity by the introduction, 
chiefly under the influence of Lord Mansfield, of principles 
which, as Blackstone has pointed out,^ were similar to those 
which had prevailed in courts of equity since the time of Lord 
Nottingham (1673-1682).*^ Lord Mansfield may in some cases 
have gone further in this direction than the law warranted ; ^ but 
he gave to the common law a bias in favour of what Blackstone 
calls “ liberality of sentiment,” which made unnecessary much of 
that equitsjjle interference with common law rules, which had 
in former days led to the conflict between the two jurisdictions. 

(ii^ It was ftiodified by a change in the character of the 
equitable jurisdiction itself.^ 

In early days there were no fixed principles upon which 
the Chancellors exercised their equitable jurisdiction. The rule 
applied depended very much upon the ideas as to right and 
wrong possessed by each Chancellor. Hence there is a con- 
sidell’able amount of truth in Selden’s well-known aphorism. 
“ Equity is a roguish thing. For law we have a measure . . . 
equity is according to the conscience of him that is Chancellor, 

* Comm. IV 435. 

^See Moses v. Macfarlan (1760), 2 Burr. 1005; in Katon v. Jaqucs (1780), 
Dougl. 438, Lord Mansfield recognized the existence of»an equity of redemption — 
a decision promptly^overruled by his successor, Lord Kenyon. 

^ Eaton V. Jaques; Phillips v. Hunter (1795) 2 H. BI. 402, 414; Marriot v. 
Hampton (1797) 7 T.R. 269; Atkins v. Hill ^1775) Cowper 284; Hawkes v. 
Saunders (1782) ibid 289. The Court of King’s Bench,” wrote Junius (Letter xli), 
“ becomes a court of equity, and the judge instead of consulting strictly the law of 
the land, refers only to the wisdom of the court, and to the purity of his own 
conscience.” There was J%st enough truth in this xlescription to make it an 
effective caricature of Lord Mansfield’s work. * 

^ For a full account of the gradual modification of equity see Bk. iv Pt. I. cc. 
4 and 8. 
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and as that is larger or narrower, so is equity. Tis all^ one as 
if they should make the standard for the measure a Chancellor’s 
foot.” But in the latter half of the seventeenth century it is 
clear that the principles of equity were beginning to gain irf 
fixity. Casds decided in the court of Chancery were beginning 
to be reported,^ and those cases were cited as authorities anj) 
followed. This tendency increased in strength throughput the 
eighteenth century. The Chancellors themselves admitted that, 
though they had a discretion, this discretion ought to be exer- 
cised in accordance with precedent^ Lord Hardwicke, though 
he claimed for the Chancellor a discretion to judge according 
to the circumstances — otherwise there might arise a claim for 
equitable relief even against decrees in equity — distirfctly stated 
that general rules were absolutely necessary to guide the judge’s 
discretion.® Blackstone, looking at the older authorities, could 
say that as equity depended "essentially upon the particular 
circumstances of each individual case, ther/e could be no es- 
tablished rules and fixed precepts laid down, without destroying 
its very essence.” ^ On the other hand, looking at the adminis- 
tration of equity in his own day, he was forced to admit that it 
was "a laboured connected system, governed by established 
rules, and bound down by precedents, from which they do not 
depart, although the reason for some of them may perhaps be 
liable to objection.” ® 

This change in the character of equity was cotppleted by 
Lord Eldon. The peculiar characteristics of his mind, which led 
to so many delays in his court,® made him pecuflarly fit to«settle 
the principles of equity. He had a thorough grasp of existing 
rules and principles ; but he looked as anxiously into all the facts 
and circumstances of each case that came before him as if there 
were no such rules, and as if, therefore, he was under the 
necessity of determining each case as one of first impression. 
This being the case, it is not surprising that his decisions Have 
permanently defined*' the course of the development of many 
principles of equity. “The doctrines of this court,” he said,^ 
“ought to be as well settled, and madr as uniform, almost ^ as 
those of the common law, laying down fixed principles, but 
taking care that they *are to be applied according ^to the circum- 
stances of each case. I cannot agree that the doctrines of this 
court are to be changed by every succeeding judge. Nothing 

^ See Bk. iv Pt. I. cc. 4 and 8 for some account of the history of the equity 
reports. . 

*See e.g. Cowper v. fowper (1734) 2 P. Wms. at 686 j^er Jekyll, M.R. 

> Letftr to Lord^ames, cited Parkes, Chancery App. 501-5 10. 

^ Comm, i 61-62. > Ibid iii 432. * Above 437-438. 

^ Gee V. Pritchard (1818) 2 Swanst. at p. 414. 
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would inflict on me greater pain in quitting this place, than the 
recollection that I had done anything to justify the reproach that 
the equity of this court varies like the Chancellor’s foot.” Lord 
tldon realized this ideal — no one could cast this reproach at him. 
On the contrary, as Mr. Kerly has said,^ “ Equity,* when Lord 
Kldon retired was no longer a system corrective of the common 
law : i% cotSld be described only as that part of remedial justice 
which is administered in Chancery, while, taken generally, its 
work was administrative and protective, in contrast with that of 
the common law, which was remedial and retributive.” Hence 
in the nineteenth century many of the doctrines of equity, like 
many of the doctrines of the common law, have been restated in 
codifying Acts.- Both alike have attained the certainty of statute 
law. 


O^Aer Branches of Jurisdiction 

% 

From a very early date the practice has prevailed of con- 
ferring upon the Chancellor special jurisdiction under special 
statutes. We find instances of this at all periods in the history 
of the court. In the Middle Ages he was given a special juris- 
diction to punish the misdemeanours of sheriffs and other officers,* 
and of purveyors,^ and to enforce the statutes against those who 
sued at Rome in respect of matters cognizable in the king’s 
courts ; * to punish those who received children under fourteen 
into any oT the Orders of Friars without their parents* consent ; ^ 
to gr^nt a special assize to try cases of forcible entries ; ^ to issue 
process for the arrest of felons who had fled into unknown 
places;® to try cases of, robbery committed by subjects upon 
alien friends, on the sea, or in any port within the realm. At 
a later period various and heterogeneous powers still continued 
to be conferred upon him. We may take as instances, an Act 
for*settling tithes to be paid in the City of London after the fire,^^ 
the Habeas Corpus Amendment Act,“ •arbitrations,^® Jews,^* 
Friendly Societies;^* and canal, navigation, enclosure and tram- 
way acts often added farther special powerj.^"’ 

The two most permanent and important branches of this 

• 

^ Equity 167. ® 

^Instances are the Partnership Act of 1890, and the Trustee Acts of 1888 and 
1893. • 

^ 20 Edward III. c. 6. ^36 Edward III. c. 9. 

•27 Edward III. St. i c. i ; 38 Edward III, c. i. 

•4 Henry IV. c. 17. ^ ibid c. 8 l 13 Henry IV. c. 7. 

®2 Henry V, St. i c. g. • 31 Henry VI. c. 4. 

“22, 23 Charles II. c. 15 § 12. “ 31 Charles II. '8^2. 

“9, 10 William III. c. 15 § 2. **1 Anne St. i c. 30. 

3<33 George III. c. 54. Parkes, Chancery 424-427. 
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miscellaneous jurisdiction are the jurisdiction in Bankruptcy, and 
the jurisdiction in Lunacy. 

(i) Bankruptcy.^ ‘ 

f; 

It is sometimes said that the law of bankruptcy dates from 
an Act of 1542.^ But the object of this Act was rather the pre- 
vention of frauds upon creditors than the establishment of a law 
of bankruptcy. It was an Act of Elizabeth’s reign which intro- 
duced a law of bankruptcy, and drew the main lines of that law 
as it existed for some centuries.® It applied the law only to 
traders ; it defined what should be regarded as acts of bankruptcy ; 
and it gave to the Chancellor power to appoint, by c^ommission 
under the great seal, certain persons to exercise the powers of 
the Chancellor over the person and property of the bankrupt. 
The Act gave no jurisdiction in bankruptcy to the court of 
Chancery. It gave the Chancellor no control over the com- 
missioners. If they were in any legal difficulty they usually 
applied in the seventeenth century to the common law courts. 
There is no instance of an application to the Chancellor before 
1676; but after that date the practice of so applying became 
frequent.^ Certain statutory alterations in practice made in 
Anne’s reign united the Chancellor more closely to the bank- 
ruptcy jurisdiction. A statute of 1705 ® introduced the bankrupt’s 
certificate of discharge, and provided that when granted, it should 
be allowed by the Chancellor, or by any two judges t6 whom he 
might refer it. Till Lord Hardwicke’s time ,(1737-175^) he 
usually did refer it to the judges.® A statute of 1707’' intro- 
duced assignees chosen by the creditor, to whom the commissioners 
were required to assign all the bankrupt’s effects. They were 
subject to the Chancellor’s equitable jurisdiction as trustees on a 
bill being filed against them in the ordinary way. A statute of 
1732 ® at length gave the Chancellor a direct control over ba/ik- 
ruptcy matters. The; assignees were made officials of the great 
seal ; and the Chancellor was, in certain cases, empowered upon 
the application of the creditor to remove them, or to suspend the 
commission.® * 

From the date of^this statute the Chancellor proceeded to 
enlarge his jurisdiction. Lord Hardwicke adjudicated upon 

^ For the history of the law of 'Bankruptcy see Bk. iv Pt. 11 . c. 4. 

“ 34 i 35 Henry VIII. c. 4; cf. Coke, Fourth Instit. 277. 

® 13 Elizabeth c. 7. * C. P. Cooper, Chancery 246, 247. 

®4 Anne c. 17. * C. P. Cooper, Chancery 248, 

’ 5 Anne c. 22. ^ ® 5 George II, c. 30 § 24. 

* The thity of theassignees was to collect the property of the bankrupt, to pay 
dividends, and to account for their receipts and expenditure to the commissioners^ 
Tarleton v. Hornby (1835) i Yo. and Coll. 172, 191. 
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almost ^very question which a jurisdiction in bankruptcy involved.^ 
The immense patronage and large fees which thereby accrued 
to the Chancellor, sufficiently explain the eagerness with which 
{he jurisdiction was assumed, and the tenacity with which it was 
retained.^ Though many questions arising in bankruptcy were 
capable of being tried, and often were sent by the Chancellor to be 
tried, by a\:ourt of law, it came to be thought that it would be 
impossible for any but the Chancellor to administer the jurisdic- 
tion.® The absurdity of burdening an overworked court with 
this mass of business is obvious ; and the evil results were in- 
creased by the method in which original jurisdiction in bank- 
ruptcy was exercised. 

Original jurisdiction was exercised by commissioners. Their 
appointment was in the absolute control of the Chancellor ; but 
when appointed he had no direct control over them.^ Their 
charges were high ; they fared sumptuously at the expense of 
the estate ; and till •1719 they did not act under the sanction of 
an oath/ In London in 1828 there were fourteen lists of com- 
missioners.*’ Each list comprised five names and commissions 
were issued in rotation to each list. Out of each list three could 
attend and take fees. The fees which they could take for each 
meeting were limited by statute.^ But the statute was evaded 
by the practice of short meetings and successive adjournments 
under each commission.® It is said that a skilful commissioner 
could manage thirty meetings in one morning. The result of 
this state of things was almost inconceivable. “Each of the 
fourt(sen lists was unconnected with and independent of the rest 
. . . one law and one practice prevailed in one list, and another 
in another. . . . Precedent had no binding force, and was very 
seldom listened to. As any three out of the five commissioners 
in each list might attend, the suitor was exposed, even in the 
same court, to a perpetual change of judge, and this not from 
one meeting to another, but even in the course of the same meet- 
ing. The three commissioners assembled under a number, some- 
times a great number of different commissions at once. Their 
attention was solicited lat one and the same moment by many 
suitors, all equally pressing, and entitled to despatch upon their 
respective cas^s ; and these often involving many nice questions 


^ C. P. Cooper, Chancery 250. « 

^ In 1826 the fees paid to the Lord Chancellor were 12,601 6s. 4d. ; Lord 
Eldon at first doubted his moral right to touch these fees ; but after consideration he 
overcame his scruples, Cainpbell, Chancellors vii 675 n^ 

® Report of the Chancfry Commission of 1826 35. ^ 

* C. P. Cooper, Chancery 245, 260. ^ Ibid 205-27/1^. * 

The lists were establi^ed about 1714, ibid 261-265. 

^ 5 George 11 . c. 30 § 42. * C. P. Cooper, Chancery 267, 268. 



472 THE COURT OF CHANCERY 

• 

of fact and considerations of law. * One party gained tl)e atten- 
tion of a commissioner ; he was instantly broken in upon by 
another party, perhaps by another commissioner ; the half-heard 
. case must be repeated, and the second judge soon in like manned 
gave way to*a third.” ^ For the country there were no perman- 
ent lists ; but in the case of the country commissions the state pf 
affairs was as scandalous. Lord Eldon himself said o/ these 
commissions that they were regarded as the stock in trade of the 
commissioners, the assignees, and the solicitor.^ It was calculated 
that a commissioner might make in fees about 300 a year. It 
is clear that such a sum could not secure a man competent to 
deal with a business so difficult as that of bankruptcy. In fact 
the commissioners were either young men who might be com- 
petent, but who were certainly inexperienced, or old men who 
were experienced, but incompetent.® 

These shifting bodies had immense powers over the person 
and property of the bankrupt. Perhaps one* of the worst abuses 
of the system was the irresponsible manner in which they exer- 
cised their power of committal. Mr. Montague, in his evidence 
before the Chancery Commission, stated that he knew of a case 
in which one of his clients had been committed to Newgate after 
a two hours’ examination. He was just married. His wife had 
property ; and the object of the creditors of her father was to get 
part of his wife’s property, by keeping his client in prison while 
he was being examined. He was kept in prison for Jwenty-one 
days, and, but for the interposition of the Chancellor, he might 
have been there still. These facts were vouched by an imcon- 
tradicted affidavit in bankruptcy.^ It is obvious, therefore, that, 
whether or not there was any historical ground for the Chan- 
cellor’s wide jurisdiction in bankruptcy, its exercise was absolutely 
necessary. All important cases came before him or (after 1813) 
before the Vice-Chancellor.® The delay and expense of the 

^ C. P. Cooper, Chancery 273, 274. 

^ Regulations in Bankruptcy (1801) 6 Ves. i, 2, cited in Mr. Montague’s evi- 
dence before the Chancery Commission of 1826 at p. 398. 

^The sum spent upontthis absurd system of W-fouptcy jurisdiction was very 
large. The following are Cooper’s figures given at p. 327 : — 

Patentee . . , £16,176 ii 5 

Lord Chancellor i2,fioi 6 4 

London Commissioners 28,000 o o 

Country „ ^ . . . . 28,000 o o 

Only £74 iOOO were spent upon the twelve judges of the three Common Law Courts. 

^Chancery Commi8sio7iV826) 406. * 

^ Ibid I1C p. 36, **^Iatters in bankruptcy are heard by the Lord Chancellor and 
by the Vice-Chancellor upon petition ; and the greater number of petitions in bank- 
ruptcy profess to be appeals from the decision of the Commissioners of Bankruptcy. 
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hearing before the commissioners might just as well have been 
saved. The Chancery Commission had all these facts before 
them ; and yet they gravely stated that the hearing before the 
CSiancellor or Vice-Chancellor might be avoided if the parties “ had 
proceeded with due circumspection and care before the commis- 
sioners.” ^ 

We havift seen that, during the nineteenth century, the juris- 
diction in bankruptcy was entirely remodelled. In London it 
was eventually handed over to the London Court of Bankruptcy, 
from which an appeal lay to the Lords Justices in Chancery. 
The country commissions were superseded by district bank- 
ruptcy courts,® the jurisdiction of which is now for the most part 
handed ovSr to the new county courts.^ Similarly modern 
statutes have reformed and consolidated the law itself. 

(2) Lunacy. 

It would appear that originally the lord was entitled to the 
wardship of the lands and person of those of unsound mind. The 
crown acquired this wardship, to the exclusion of the lord, prob- 
ably by virtue of some statute or ordinance of the latter end of 
the reign of Henry III.^^ This prerogative of the crown is not 
mentioned by Bracton, but Fleta knows it ; ' and it is distinctly 
stated to exist in the so-called statute de Praerogativa regis.^ 
The statute provides that the king shall have the custody of the 
lands of natural fools, taking the profits without waste, finding 
them in necessaries, and, after their death, restoring them to their 
right heirs;® and “that the king shall provide, when any (that 

before time hath had his wit and memory) happen to fail of his 

• 

But the parties, not being confined upon appeals to the same evidence which was 
adduced before the commissioners, the hearing before the Lord Chancellor and 
Vice-Chancellor has in practice become for the most part, not an appeal, but an 
origyial hearing. 

^ Lord Eldon was a party to this statement ; yet he had once said (6 Ves. i, 2) 
that, ** unless the court holds a strong hand over bankr jptcy, especially as adminis- 
tered in this country, it is itself accessory to as great a nuisance as any known in 
the land, and known to pass under the forms of its law.’* 

* Above 443, 444. • ^5, 6 Victoria c. 122 46, 52, 59. 

* Above 192, 

*46, 47 Victoria c. 52 ; 50, 51 Victoria c. 66 ; 53, 54 Victoria c. 71 ; 4, 5 George V. 
«• 59 - ^ 

* P. and M. i 404 ; Staunford, Prerogative, 33, 34. 

" I. II, 10 ; cp. Bracton 420 b ; Britton ii 20. 

^ As to this document see article by Maitlandi Engl. Hist. Rev. vi 367 ; it is one 
of a group of anomalous documents inserted in legal MSS. between the ending of 
the ** Vetera Statuta*’ in the last year of Edward II. ’s reign, and the beginning of 
the ** Nova Statuta ** in the first year of Edward III.’s reign, see vol. ii Bk. iii c. 3 ; 
throughout the Middle Afes it was accepted as a gAuine statute ; it may have 
been merely private work, or have emanated from some bfficiai on the iistructions 
of the king; its date is between 1255 and 1290. 

* Praerogativa Regis § 9. 
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wit;*’ their lands and tenements are to be kept withojit waste, 
and “ they and their household shall live and be maintained com- 
pletely with the profits of the same ; and the residue . , . shall 
be kept to their use to be delivered unto them when they come 
to right miitd ; so that such lands and tenements shall in no wise 
be claimed within the time aforesaid ; and the king shall t^ce 
nothing to his own use ; and if the party die in such*festate, then 
the residue shall be distributed for his soul by the advice of the 
Ordinary.” ^ 

It appears from these two clauses that the law divided those 
of unsound mind into two classes — the idiot and the lunatic.*^ 
In the former case the right of guardianship was a profitable 
right analogous to the right of wardship : in the Ritter case it 
was in the nature of a duty, and no profit could be made from 
it. This distinction is recognized by the cases.® Blackstone 
mentions the income of idiots* estates as a source of revenue ; but 
the “ clemency of the crown and the pity of^the juries ” gradually 
assimilated the condition of idiots to that of lunatics."^ 

The statute mentions only the “ the lands and tenements ” 
of the persons of unsound mind. It was doubtful when Staun- 
ford wrote whether the prerogative extended to chattels real or 
personal.® At the beginning of the seventeenth century it had 
been extended to chattels real and personal,® but not to copy- 
holds.^ But it was extended to all classes of property, including 
copyholds, when the guardianship began to partake of the nature 
of a duty rather than a right.® 

Jurisdiction over those of unsound mind, being regarded in 
early times as a valuable right, was vested originally in the 
Exchequer.^ As it came to be regarded in the light of a duty 
it passed to the Chancellor. His jurisdiction rests upon two 
bases, (i) It rests upon the share which he took in issuing the 

^ Praerogativa Regis § lo. 

Bl. Comm, i 292, 294-*^*' The idiot is one that hath had no understanding from 
his nativity ; ” the lunatic " is one who hath had understanding, but . . . hath lost 
the use of his reason.” For the different terms applied by the older writers to ex- 
press these conceptions, sett Pope, Lunacy (Ed. 1877^.10-15. Difficulties sometimes 
arose in the case of those whom the commission could not find of unsound mind, 
but who were obviously incapable of managing their own affairs, Sherwood v. 
Sanderson (1815) 19 Ves. 28b ; Ex parte Cranmer (z8o6) 12 Ves. ^45 ; cp. the defini- 
tion contained in x6, 17 Victoria c. 70 § 2. 

'* Frances* Case (1545) Moore 4 ; Prodgers v. Frazier (1684) 3 Mod. 43 ; Corpora- 
tion of Burford v. Lenthall (i743)«2 Atk. 553 ; Lysaght v. Royse (1804) 2 Sch. and 
Lef. 153 ; for specimens of the crown grants of the custody of lunatics and idiots 
see West, Symboleography (Ed. 1615) §§ 365, 368, 369, 370. 

* Pope, Lunacy 24. ® Prerogative 36. 

‘ Beverley's Case (1603; 4 Co. Rep. at f. 126 a. * 

’ (1571) Dyer 3ctf*b ; Beverley’s Cjisc at f. 126 b. 

^ Scriven Copyholds (Ed. X846) 52. 

” Mem. Scacc. Trin. 19 Ed. 1 . (cited Pope, Lunacy 25). 
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writs necessary to enquire into the alleged insanity. All pro- 
ceedings connected with the issue of this writ, and the conduct 
of the enquiry under it, formed part of the common law juris- 
diction of the court of Chancery ; and an appeal lay to the 
House of Lords.^ (ii) The more important part (Sf his juris- 
diction rests upon an express delegation by the crown of the 
crown’s tpoV^ers and duties over those of unsound mind to the 
Chancellor personally.*^ This delegation might equally well 
have been made to any other great officer of state ; and, while 
the court of Wards (i 539-1660) was in existence, the jurisdiction 
was generally exercised by it.^ The fact that after 1660 the 
delegation was almost always* made to the Chancellor, is due, 
partly to hi8 position as a great officer of state, responsible for 
the issue of the commission, partly to his position as the leading 
legal member of the Council. It was to the Council that a 
person of unsound mind so found by inquisition could originally 
appeal ; and from tifc Chancellor it was to the Council and not 
to the House of Lords that lunacy appeals originally lay.® 

By virtue of this express delegation the Chancellor appoints 
, the committee for the lunatic, and is under the duty of seeing 
that the committee duly administers the lunatic’s property. This 
jurisdiction has nothing whatever to do with the jurisdiction 
exercised by him as the judge of the court of Chancery. “ Un- 
soundness of mind gives the court of Chancery no jurisdiction 
whatever. Jt is not like infancy in that respect. The court of 
Chancery is by law the guardian of infants whom it makes its 
wards.* The court of Chancery is not the curator either of the 
person or the estate of a person non compos mentis^ whom it does 
not, and cannot make its •ward. ... It can no more take upon 
itself the management and disposition of a lunatic’s property, 
than it can the management and disposition of the property of a 

• • 

^ Y.B. 17 Ed. III. (R.S.) 186; F.N.B. 233 ; Bl. Comm, iii 427 ; Re Fitz-Gerald 
(1805) 2 Sch. and Lcf. 436, 437. * 

^ “ The law has given the custody of him and all that he has to the king, who 
is bound of right by his laws to defend his subjects, and their goods and chattels, 
lands and tenements ; and betause every subject is insthe king’s protection ; an 
idiot who cannot defend nor govern himself, nor order his lands and tenements, goods 
and chattels, the king by right ought to have him, and to order him, his lands, goods 
and chattels,” Bev|^ley’8 Case (1603) 4 Co. Rep. at f. i 26 a; Tourson’s Case (1611) 
8 Co. Rep. 170 a. 

^ In some of the earlier warrants to the Chancellor it is stated that the reason 
for giving him this jurisdiction is that the court Wards is abolished, and that he 
is the person who issues the writs to enquire into the insanity, S.P. Dom. z66o-i66i 
328-329, xix 89 ; ibid 1667 456, ccxvi 141 ; 1689-1690 19. 

^In Wigg v. Tiler (172^) 2 Dick 552 several instances are cited in which the 
warrant was addressed to tne Lord High Treasurer ; for ^the warrant see Campbell, 
Chancellors i 15. • 

<>3 P. Wms. 108 n., citing a resolution of the House of Lords in 1726 ; for the 
provisions of the Judicature Act see below 643. 
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person abroad, or confined to his bed by illness. Thcicourt can 
only exercise such equitable jurisdiction as it could under the 
same circumstances have exercised at the suit of the person him- 
self if of sound mind.” ^ * 

It was •through the control exercised by the Chancellor, as 
the delegate of the crown, over the lunatic’s committee, that >he 
rules as to the management of the property of IVinatics have 
grown up.^ The underlying principle of these rules is the interest 
of the lunatic. “ Therefore the Chancellor is to administer the 
estate tanquam bonus paterfamilias^ taking every advantage fairly 
to increase and improve it without engaging in risks and 
hazardous adventures. . . . Whatever tends towards ordinary 
improvement it is strictly the duty of the administrator to do, 
considering only the immediate interest of the proprietor of the 
estate.” * 

Modern statutes, which are now for the most part consolidated 
by the Lunacy Act of 1890,^ have remodelkd the jurisdiction in 
lunacy. Under that statute the jurisdiction is exercised by the 
Chancellor and the Lords Justices in Chancery assisted by 
Masters and visitors. 

^ Beall V. Smith (1873) 9 Ch. Ap. at p. 92 per James, L.J. 

• For some early cases illustrating the Chancellor’s control over the committee, 
see S.P. Dom. i668<x669 202-203 ; £q. Cases Ab. i 277 (4). 

^Oxenden v. Lord Compton (1793) 2 Vcs. 73. 

53» 54 Victoria c. 5 ; below 643. 
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THE COUNCIL 

T he Council is in the direct line of descent from the Curia. 
Regis of the Norman and Angevin kings. We have seen 
that tne Curia Regis was a large undifferentiated court, com- 
posed both of the leading nobility lay and spiritual and of royal 
officials, by means of which the king carried on all the business of 
the central government — judicial, legislative, and executive.^ But 
we have seen that, during the Middle Ages, there was a tendency 
to vest these different functions of government indifferent bodies. 
The courts of Common Pleas and King’s Bench had become 
distinct tribunals with distinct staffs and distinct rolls on which 
their proceedings were recorded, administering the common law 
by means of a limited number of original writs and a formal 
procedure ; ^ and the court of Exchequer had split off from the 
Exchequer, and had become in like manner a distinct tribunal 
which determined litigious proceedings connected with the royal 
revenue.^ To these three central courts had been entrusted the 
management of a large part of the judicial business of the state. 
A similar process had been going on with respect to legislative 
business. The large Councils of the nobility which, at the end 
of the thirteenth century, met the king and the representatives 
of the shires and boroughs at a Parliament, had developed into 
the ^ouse of €..ords ; and, together with the king and the House 
of Commons, had become the king in Paijiament — the highest 
governmental authority in the kingdom.^ That body had ac- 
quired by the end of the mediaeval period large powers over 
legislation and finance and through its 'control over finance, 
large powers to criticize and control the conduct of the executive 
government, and, by means of an impeachment, to try and punish 
royal officials who broke the law.® Moreover it had not ceased 
to exercise a number of judicial po'^ers, which had belonged 
to it in the days when the king in his Council in Parliament 
was regarded as an ejflarged meeting of tljp old undifferentiated 

* ■ 

^ Above 35, 39. a Above 195-196, 204-aii. » Above 231-237.. 

< Above 352-353, 355-362. * Vol. ii Bk. Hi c. 5. ® Above 379-385- 
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Curia Regis. But, as the House of Lords was more immedi- 
ately connected with this aspect of the Parliament, these powers 
had come to be exercised by that House ; and, conversely, as 
it was now part of the Parliament — the body which exercised 
the legislatjive power in the state — it had come to be regarded 
as the court which ought to hear complaints of errors committed 
by those courts of common law to which the duty^of declaring 
the law had been entrusted.^ Such a power of finally declaring 
the law should, it was thought, be entrusted to the body which 
as a part of the Parliament made law, and not to an executive 
Council which was concerned mainly with the application and 
enforcement of the law.2 

Thus, by the end of the mediaeval period, the Council was 
coming to be thought of mainly as an executive body. But as 
yet the boundaries between executive functions on the one hand, 
and judicial and legislative functions on the other, were very 
indistinct. We shall see in later volumes, tfeat it was not till the 
seventeenth century that the legislative and fiscal powers of the 
king and Council were precisely defined.® Here we are con- 
cerned with the judicial powers which the Council still retained 
These were both large and vague. That they were so large and 
so vague is due mainly to the fact that there were a large number 
of cases with which the common law could not deal effectively. 
We have seen ^ that cases which turned upon questions outside 
the jurisdiction of the common law courts, cases in which the 
king’s interests were affected, cases in which the process of the 
common law courts could not act effectively, and cases in.which 
the law itself was at fault, were all brought before the Council. 
They were brought before the Council, because it was now the 
body in immediate contact with the king — the body through which 
he carried on the work of government. It could for that reason 
safeguard the interests of king and state ; and it was naturally 
employed by the king to exercise his prerogative oi doing justice 
to all his subjects ir. cases in which the ordinary law or the 
ordinary courts were not able to do it. It is for this reason that 
the cases which camq before the Council ;?ometimes suggested re- 
forms in the law which were carried out by subsequent statutes.® 

We have seen that at the end of the fifteenth and during the 


1 Above 360-361. ^ ® Above 361. 

3 Bk. iv Pt. 1. cc. I and 6. * Above 405-407. 

Baldwin, Select Cases before the Council (S.S.) xiv, xv — it is there pointed 
out that ** the case of Sabina v. Bedewynde (p. 18), in connexion with others of the 
same kind, led directly to th^ statute of provisors, v. Middleton (p. 35) has 
little value as a quesj^n orf law, but it was connected with an extensive reform in 
the appointment of sheriffs and escheators. l/ghtred v. Musgrave (p. 54) was a step 
in the gradual diminution of the judicial powers of the sheriffs.*’ 
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course of the sixteenth centuries one branch of this wide jurisdic- 
tion was*beginning to detach itself, and to become vested in a 
separate court of Chancery.^ That court was becoming separate 
{tom the Council, and was taking over the jurisdiction to ad- 
minister justice in cases when the law itself was at f<|ult. But a 
wide jurisdiction was still left to the Council. It is true that 
that jurisdi^ition had aroused the hostility both of the common 
law courts and of Parliament in the Middle Ages. But we shall 
see 2 that, though that hostility had done something to limit its 
jurisdiction in one or two important particulars, it had not 
succeeded in accurately defining its limits. Hence, when the 
Tudors began their work of restoring peace to the country, and 
of making Jingland a territorial state of the modern type, they 
were able to use the wide jurisdiction still possessed by the 
Council to effect these objects. Gradually, under pressure of 
the large amount of judicial work which was thus placed upon 
the Council, it begar^ to split into two — a judicial court, and an 
administrative Council. When acting as judicial court it usually 
sat in the building in the palace of Westminster called the 
Starred Chamber ; and hence it got the name of the court of 
Star Chamber.^ Under the Tudors that court was largely 
instrumental in restoring good government to the country.^ But, 
under the Stuarts, when the nation was divided into two political 
parties — the party which supported the king and the party 
which supported the Parliament — the court of Star Chamber 
naturally came to be used as the most efficient engine of pre- 
rogative government. The Parliamentary party tried in vain to 
dispute the legality of the court ; ^ but, when their hour of triumph 
came in 1641, they abolished the jurisdiction of the Council in 
England.® The Council was thus deprived of the greater part 
of its jurisdiction — but not of all. It could still exercise jurisdic- 
tion over the dominions of the crown outside England ; ^ and, in 
the ^ighteentlf century, this jurisdiction so expanded with the 
expansion of these dominions, that, in the nineteenth century, it 
became necessary to vest it in a statutory Judicial Committee.® 
To this' Committee othej pieces of jurisdictiqp have been assigned 
by later statutes;® and it exists to-day as the direct lineal 
descendant of that Curia Regis from which, as from a parent 
stem, the otheP institutions of the English central government 
have sprung. ^ 

1 Above 408-409. ^ Below 486-488. 

* Below 496# * Belfpw 507-508. 

** Below 512-513. '’Belowi5i5^^ , 

^ Below 516, 520-522. ® Below 518. 

® Below 524. 
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This summary shows that the history of the Council falls 
into four well defined chronological periods : the Mid(ile Ages ; 
the Tudor period ; the early Stuart period ; and the later history. 

I- 

r I. The Middle Ages ^ 

(i) The composition of the Council. ^ ^ 

We have seen that in the twelfth century the meetings of the 
Curia Regis consisted, sometimes of a few officials with perhaps 
one or two of the greater nobility lay or spiritual ; sometimes of 
a larger body of officials and magnates.^ In the earlier years 
of the reign of Henry III. much the same conditions prevailed. 
The Council ** was anything but an organized or oven a stable 
body. It consisted rather of a shifting group of bishops, barons, 
and officers, as many as happened to be present or as could be 
induced at the time to come.** ^ But, later in the reign, the dis- 
putes which arose between the king and barons set in motion 
causes which tended to make the Council a more defined body.^ 
Henry wished for a Council composed of officials and foreigners 
devoted to his interests.* The great barons, on the other hand, 
regarded themselves as having an inherent right to hold the high 
offices of state, and to be summoned to the Council. Reforms 
in the Council therefore figured prominently in their demands ; ^ 
and the idea of a sworn Council consisting of certain definite 
persons began to take shape. ^ Such a Council was provided for 
by the Provisions of Oxford,^ and after the victory of the barons 
at Lewes.® After the defeat of Simon de Montfort in 1^65 the 
Council seems to have reverted to the somewhat formless condi- 
tion which had characterized it at th^ beginning of the reign ; 
but, before the end of the reign, there is again a definite body of 
sworn counsellors.^^ 

During the first three-quarters of the fourteenth century the 

• • 

^On this subject the Ipest authority is now Professor J. F. Baldwin's able and 
exhaustive treatise on The King’s Council in England during the Middle Ages ; the 
last chapter of that book deals with the beginnings of the revival of the Council in 
the earlier years of the Tudor period. 

® Above 35. * * Baldwin, op. cit, 20. 

^See Baldwin, Select Cases before the Council (S.S.) xvi, xvii. 

^Baldwin, op. cit. 24; it is there pointed out that Henry was not wholly 
capricious, but that he wished ** to secure a class of office-holr'ers and counsellors 
who should be detached from the interests of the barons ; *' that among the foreigners 
there were many able administrators, and that he promoted Englishmen who had 
gained experience in the Curia Regis, and who were dependent on himself. 

■ Ibid 25-27. 

7 See ibid 28-29 for such a scheme outlined in 1244. 

8 Sel. Ch. 388. %’ • Ibid 412-414. r Baldwin, oj). cit. 35. 

Ibj.d 35-36—^* Professor Baldwin points out, ** on previous occasions, so far as 

we can be sure, the Council had been sworn under pressure of the barons, but now 
the oath appears as a normal part of the king’s government." 
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Council gradually became a distinct body, separate from the com- 
mon law courts on the one side, and from Parliament on the 
other. But its membership was as yet somewhat heterogeneous.' 
It included the great officers of state, such as the Cl^ncellor and 
the Treasurer ; officers of the household, such as the chamberlain 
atri the keeper of the wardrobe ; a number of professional lawyers 
or menfbers of the civil service, such as the judges, certain of the 
serjeants-at-law, barons of the Exchequer, clerks of the Chancery, 
escheators, and civil and canon lawyers ; occasionally foreigners 
who were made members for special reasons ; ^ a certain number 
of knights ; and a varying number of the nobility lay and ec- 
clesiastical. ^ The last named was a very shifting group. They 
were not as a rule sworn and retained of the Council like the 
members of the other groups.^ But, on account of their material 
power, they played a very important part in shaping the history 
of the Council. Tl^ir interests now, as in former times, were 
opposed to the official classes, and to the new men raised to power 
by royal favour ; and they constantly endeavoured to remove 
them.'^ They got their way in 1310, when the Lords Ordainers 
were commissioned to remove the king’s evil councillors ; and in 
1316, when it was proposed that the king’s Council should con- 
si.st of a number of prelates, earls, and barons. But government 
by royal favourites continued. The Despencers were driven from 
power by the barons ; and finally the king himself was deposed.*^ 
There were .Similar struggles throughout the reign of Edward III. ; • 
but, in fact, the main work of the Council continued to be done, 
in this as in the preceding reign, by the official classes.^ The 
magnates sometimes protected, and asserted their right to attend ; 
but they often declined to be sworn, and in fact they attended 
very irregularly,® “ so that any Council made up mainly of lords 
and depending upon their support fell to pieces almost as soon as 
it W4S formed.*' ® 

From the close of Edward III.’s reign several circumstances 
combined to make membership of the Council less heterogeneous. 
In the first place Parliaroentary control becapie closer. The first 

^ Baldwin, op. cit. 69-92 ; it was not till Richard ll.'s reign that the profes- 
sional members becfime merely assistants, ibid 77, 83 ; and that aliens were elimin- 
ated, ibid 87. 

^Ibid 83-87; cp. for an instance of a miscelVtneous gathering in 1383, Select 
Cases before the Council (S.S.) 72. 

^Baldwin, op. cit. 91. '•Ibid 93-94. ®lbid 94-98. “Ibid 98-101. 

Among them (the councillors) there is always to be found a faithful working 
group with strongly markediofficial tendencies,” ibid Ub2 ; as Tout says, Place of 
Edward II. in English History 29, **The king’s court was*hot a'lmere fortvitous ag- 
gregation of disconnected incompetent courtiers, but a solidly organized institution 
with traditions of government and influence.” 

^ Baldwin, op. cit. xoo, loi. ^ Ibid 100. 

VOL. I.— 31 • 
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impeachment dates from the Good Parliament of 1376, and hence- 
forward Parliament endeavoured in various ways — by legislation 
and petition — to control the composition and the powers of thp 
Council.^ In the second place the minority of Richard II. neces- 
sitated a closer definition of the Council. In 1377, the day after 
Richard’s coronation, “the entire Council was for the first time 
given a commission by letters patent,” and later all were sworn 
in the king’s presence.*^ In the third place, when Richard at- 
tained his majority, the old struggle between the royal favourites 
and officials on the one side, and the barons on the other b^an 
again, and only ended with the deposition of the king.® All these 
influences made for a clearer definition of the Council.^ Its 
members began to be marked off from the general iSody of the 
nobility on the one side, and from officials like the judges, who 
became merely assistants, on the other. The councillors were all 
sworn, and, under Richard 11 . and the first two Lancastrians, 
some or all of them were sometimes paid.®* Moreover, the first 
two Lancastrian kings accepted the principle that the Council 
must consist partly of the nobility, partly of influential commoners, 
and partly of officials.® We shall see that this settlement is 
marked and illustrated by the beginnings of attempts to keep a 
separate record of the Council’s proceedings."^ It is thus clear 
that by the end of the reign of Henry V. a definite Council had 
emerged very different in character from the more vaguely con- 
stituted bodies of an earlier period.® • 

^ Baldwin, op. cit. 116; for some of these legislative Ordinances see ibid Z3Z — 
Ordinance of Z390; ibid Z58 — Ordinance of Z406; ibid Z74 — Ordinances of Z424, 
Z426, 1430. 

^Ibid 120. ^Ibid 126- Z44. 

^ ** The general result thus far, both of the parliamentary and the royalist in- 
fluences, was to make the Council a body more narrowly circumscribed and exclusive 
than it had been before. The lords were accustomed to be sworn and to take up 
their duties as councillors with seriousness, while the relations of the justices, Ser- 
jeants, and doctors of law were satisfactorily defined. The CAiuncil also in its 
personnel and methods wa^ made a political question, and so was drawn into the 
light of publicity and criticism,’* ibid Z46. 

B Earlier some of the professional members and some of the knights had been 
paid, ibid 72, 88-89 ; in Z37S a system of daily wages for all councillors was instituted, 
ibid 123 ; the payment of diaries was suggested by lie Commons in Z404, ibid Z57 ; 
but they were not generally paid in Henry V.*s reign, ibid Z65. 

* See ibid Z56 for the ijst of councillors in Z406 ; but later in Henry IV. arid 
Henry V.*s reign the nobility predominated, ibid zfia, z65-z66. 

^ Below 490 ; and see Bk. iv Pt. I c. 4 for an account of the history of these 
records. 

^ We read in the authorities of what apparently were different kinds of councils 
existing in the fourteenth century. Thus we have a “ privatum,** a ** secretum,** a 
** magnum,'* and an *' ordinarium ** consilium ; and many authors have tried to dis- 
tinguish them. But, as Pr(»fessor Baldwin points out,^ve have mention also of a 
**bonum*’^con8iliun^a “f.apiens’* consilium, a “totum** consilium, a ** plenum” 
consilium, 'a ” commune ** consilium, ** and the list could be extended indefinitely if 
the French language also were taken into account.’* He concludes that in the 
Middle Ages all these terms were merely epithets—** the main fact, which takes away 
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The ipiinority of Henry VI. led to an increase in the Parlia- 
mentary control over the powers and composition of the Council, 
apd made it, during the whole period of that minority, a very 
strictly defined body.^ It usually consisted of the five great 
officers of state — the Chancellor, the Lord Treasurer ,*the Keeper 
of^he Privy Seal, the Chamberlain, and the Steward of the 
Household— the Archbishops of Canterbury and York, and from 
ten to fifteen other members.^ Besides these regular members 
of the Council, others distinguished for their knowledge of the 
law, or other special branches of knowledge, were occasionally 
summoned/** It was only those who had taken a special oath 
who were the regular members of the Council. We have seen 
that these Pegular members had sometimes received salaries. 
This became the rule during Henry VI. 's minority; and the 
councillors were fined if they did not regularly attend.'* Their 
position, as contrasted with that of the members occasionally 
summoned, is illustfatcd by an Ordinance of 1426."* That 
Ordinance alludes to the fact that matters discussed in the 
Council had been published, and provides that “ no person, of 
what condition or degree that he be, be suffered to abide in the 
• Council, while matters of the said Council be treated therein, 
save only those that be sworn unto the said Council, but if they 
be specially called thereto by authority of the said Council.” 

. The Council, as thus constituted, governed the country. 
But its government was not a success. The continuance of the 
war with PVance^ was ruining the country ; and the members of 
the Cduncil used their position to profit themselves or their 
friends at the expense of the state.® The nobjlity procured for 
themselves the great offices of state,^ to which they considered 
they had a natural right,® and carried all before them at the 
Council Board. Moreover the nobility and the leading com- 
monjrs were iplit up into factions which had no scruples in 
using their influence on the Council, or in jippealing to force to 


all reason for subdivision, is that the consilium regis unqualified by any adjective was 
inclusive and flexible enough to Jhswer all the purposes recjliired of the great council, 
the secret council, and the ordinary council. The only vital distinction of this kind 
which the Middle Ages really demanded was that between the parliament and the 
council,*’ Baldwin, o|^. cit. chap. v. 

^ Ibid 170-174. 2 Nicolas i ri, Hi. ® Dicey, Privy Council 44. 

^ Nicolas iii xx and 156 ; above 482 ; Baldwin, ^p. cit. 174-176. 

Nicolas iii 215; for other Ordinances regulating the Council’s procedure, see 
ibid i 18 a ; iii 149-152 ; R.P. iv 201 (2 Hy. VI. n. 17). 

■Baldwin, op. cit. 178-179 ; vol. ii Bk. iii c. 5. 

^ Dicey, Privy Council ^ 

® This idea comes out very clearly in a piece of advice avhicl^ the Council gave 
to Henry VI. in 1436*—'* To advise the king that he gives offices to such persons as 
the offices were convenient to, not to high estate a small office, neither to low estate 
a great office,” Nicolas v 3. 
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gain their ends.^ They ran the government simply in tljeir own 
interests. Fortescue, Henry VI/s chief justice and faithful 
adherent,^ has analysed the causes of their failure ; and the trutlj 
of his analysis is abundantly borne out by all the contemporary 
authorities for the history of this period. He tells us ® that the 
councillors always had business of their own to be treated of in 
the Council, as well as the business of the king. “ WHerethrough 
when they come together, they were so occupied with their own 
matters, and with the matters of their kin, servants, and tenants, 
that they attended but little ... to the king’s matters. And 
also there were but few matters of the king’s, but the same 
matters touched also the said counsellors, their cousins, their 
servants, tenants, or such other as they owed favour iTnto. And 
what lower man was there sitting in that council, that durst say 
against the opinion of any of the great lords ? And why might 
not these men make by means of corruption some of the servants 
and councillors of some of the lords to move tfie lords to partiality, 
and to make them also favourable and partial as were the same 
servants or the parties that so moved them? Then could no 
matter treated in the council be kept privy. For the lords often 
times told their own councillors and servants, that had sued to 
them for those matters, how they had sped in them and who 
was against them.” Fortescue recommended a Council of twelve 
spiritual and twelve temporal men “ of the wisest and best dis- 
posed that can be found in all parts of this land.” •They were 
to take an oath like that of the judges; they ^ were to have a 
president to be chosen by the king ; and they were to nl^et at 
certain hours and deliberate upon all matters of state and suggest 
legislative changes to Parliament.^ The Chancellor, Treasurer 
and Privy Seal should be ex-officio members ; the judges should 
be summoned as occasion demanded ; and the Council should 
keep a book of rules for its own procedure. #. ^ 

Henry VI. ’s reigrj was not a period in which reforms of this 
kind could be carried out. When Henry attained his majority 
in 1437 a new Council, constituted in a manner similanto the 
Councils which had governed England Curing his minority, was 
appointed ; and it carried on the government in a manner very 
similar to that in which these Councils had cayied it on.^ A 

* Vol. ii Bk, iii c. 5 ; Baldwii^ op. cit. 180-181. 

^ For some account of him see vol. ii Bk. iii c. 5. 

’ Governance of England, chap. xv. 

* « Wherethrough the parliaments shall do more good in a month to the mend- 
ing of the law, than they ^hall now do in a year, if tl|e amending thereof be not 
debated, and by su(^ council riped to their hands.** 

^ Baldwin, op. cit. 184-189 — ** The council that had ruled during the king’s 
minority did not cease to rule him now, and the same aristocratic junto, which had 
formerly controlled and exploited the government, still retained its actual supremacy.**^ 
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change ^ame after the peace with France, and the marriage of 
Henry with Margaret of Anjou. The king and queen began to 
rely on the Earl of Suffolk rather than on the Council.^ The 
salaries of the councillors ceased to be paid, and they ceased to 
attend.*^ Complaints began to be heard of evil coifticillors ; and 
^jirliament, which was controlled by the great nobility, impeached 
Suffolk, artd he fell.® Then came various movements fnr the 
reform of the Council led by the Duke of York. He was the 
leader of the nobility; and they desired, as in Edward II. and 
Richard II.*s reigns, to take the control of the government out 
of the hands of the king and queen and their favourites. More- 
over the Duke of York could make out a clearer hereditary right 
to the thit)ne than the House of Lancaster ; and thus, to the 
existing feuds which harassed the country, a new dynastic feud 
was added. When that feud broke out it split the country 
into two parties, and civil war ensued. The Council was 
gradually disintegrated ; and, as it disintegrated, ‘‘ it tended to 
resume its earlier and more primitive aspect ” — a shifting body 
composed of the nobility and a few officials.^ The Council did 
not revive as a definite body till the Tudor kings reformed the 
Council somewhat on the lines suggested by Fortescue. 

(2) The jurisdiction of the Council. 

The Council, as Professor Baldwin has said, “ was a court of 
general and undefined authority long before the courts of special 
character came into existence” ® Thus its jurisdiction and pro- 
cedui^ did not, in the Middle Ages, become so strictly defined 
and so formal as the jurisdiction and procedure of the common 
law courts. We have 'seen that both the Council and the 
Chancery exercised concurrently a jurisdiction over a large and 
miscellaneous mass of business with which the common law 
courts couldfiiot, for one reason or another, deal.^ We have 
seen toe that they exercised it by means of a procedure by bill 
or petition, accompanied by the examination of the parties 
and viitnesses, which was then simple, speedy, and informal, as 
compared with the cufnbrous procedure •of the common law 
courts.® Moreover they could secure the presence of the de- 
fendant by wrjts of subpeena or quibusdam *de certis causis^ which, 

1 Baldwin, op. cit. iSg-igi. ^Ibid^igi. ®Ibid ig3, 

^ Ibid ig4 seqq. ^ Ibid 204. ^ Ibid 262. 

^ Above 405-407. ® Above 450-451. 

• For specimens see Aop. XVII. ; Professor Baldwin pbints out that the subpana 
appears as early as 1363 and the quibusdam certis de fat^sis as early as 1346, Select 
Cases before the Council xxxviii; it appears they “were riSt derivec> from any 
example set by the ecclesiastical courts, but were evolved out of the formulae already 
in use for administrative rather than judicial purposes,’* ibid ; there seems to be no 
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because they did not specify the particular wrong complained of, 
were available for any cause of complaint, and did not compel 
the plaintiff to choose the right remedy at his peril. ^ Moreover 
if the defendant did not appear there were very much moife 
efficient means for securing his appearance than the lengthy 
processes of the common law.^ We have seen, too, that jn 
initiating these processes the Council often used the mq.chinery 
of the office of the privy seal, which was more speedy and less 
formal than the machinery of the Chancery.^ As Parliament 
was unable to deal with the masses of petitions presented to it, 
as these petitions were often left over from Parliament to Parlia- 
ment, it is not surprising that petitioners “sought the Council 
as an alternative.”^ • 

During the fourteenth century Parliament viewed the vague 
and indefinite jurisdiction of the Council with much suspicion. 
This arose chiefly from two causes, (i) The Council, as an 
executive body, was identified with the crowf. and the prerogative. 
It was the actions of the crown and the prerogative which Parlia- 
ment criticized and controlled, (ii) It exercised a rival juris- 
diction outside the common law, and used a procedure very 
different from that of the common law. The parties to the 
action could be examined ; ^ the writs of subpeena or quibusdam 
de certis causis by which defendants were summoned to appear 
gave them no warning of the nature of the plaintiff^s cause of 
complaint;® and it sometimes executed its own orders by the 
summary method of despatching a serjeant at arms.^ It was 
more efficient, because it was more powerful than the common 
law courts. The layman feared and suspected it ; and the 
lawyer hated it because it encroached* upon his province. We 
have seen that in Edward III/s reign the judges denied that 
their decisions could be questioned in the Council.® They would 
have liked to coniine its jurisdiction to matters falling outside the 
common law, such as cases concerning aliens, and maritime*and 
ecclesiastical cases. * 

Both these causes of distrust united against the clainj, of the 

ground for the tradition that John de Waltham invented the subpoena in Richard II.’s 
reign ; what he appears to have done is to have translated it into French add issued 
it under the privy seal, and it was against this that the Commons protested (R.P. 
iv 84), ibid xxxix. ^ . 

^ For this difference between the common law procedure on the one side, and 
that of the Council or the Chanedy on the other, see vol. v Bk. iv Pt. I. c. 4. 

3 Above 406 ; vol. iii c. 6 § 2 ; Baldwin, op. cit. 292. 

* Above 407>4 o 8; Baldwin, op. cit. 255-261. 

4 Baldwin, Select Cases before the Council (S.S.) xviii. 

B Baldwin, op. cit. R,P. iv 84 (4 Hy. V. no! 46I. 

^ Baldwin, op. dt. 290-291 ; R.P. iv 84 (4 Hy. V. no. 46). 

^ Select Cases in the Star Chamber (S.S.) i xxv-xxvii. 

* Above 361. 
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Council to deal with a class of criminal cases, which would clearly 
have fallen within the jurisdiction of the common law courts, if 
they had been strong enough to deal with them.^ That there 
Vere many such cases all through this period is clear. That a 
tribunal which could deal with them effectually \^s needed is 
equally clear. But the great powers of the Council were often 
ifted, not .^o much with the object of impartially enforcing the 
law, as with the object of perverting its provisions out of favour 
to powerful individuals.^ It is for this reason that the general 
feeling against the exercise of arbitrary power, and the pro- 
fessional feeling of the common lawyers united against the 
Council. These feelings are abundantly illustrated by statutes 
and petitions. 

Among the statutes which were thought to guard the 
supremacy of the common law the lawyers of the fourteenth 
century placed first the clause of Magna Carta which ordained 
that no man shoul<4be condemned save by the lawful judgment 
of his peers or by the law of the land. And, though there is no 
historical justification for their identification of trial by jury with 
** lawful judgment of peers,** they had, as we have seen, some 
justification in appealing to this clause against the encroachments 
of administrative discretion.^ In 1328 ^ it was enacted “that it 
shall not be commanded by the great seal nor the little seal to 
disturb or delay common right ; and though such commandements 
do come, the justices shall not therefore leave to do right in any 
point.** fn 1331 ® there is an enactment against proceedings 
contijiry to the form of the Great Charter and the law of the 
land.*’ In 1350® it was enacted that “none shall be taken by 
petition or suggestion made to our Lord the King or to his 
Council unless it be by indictment or presentment of good and 
lawful people of the same neighbourhood where such deeds be 
done in due manner or by process made by writ original at the 
common lavf ; nor that none be out of his franchises nor of his 
freeholds, unless he be duly brought in to^nswer and forejudged 
of the same by the course of the law.** In 1354 and 1368 
statutes were passed to^the same effect." ^ 

^Nicolas i 107-108 (1400) — where it is stated that*the justices of the peace have 
nq^ower over gr&t offenders. 

2 Above 484 ; below 491 ; cp. Baldwin, Select Cases before the Council (S.S.) 
xxvi. * • 

* Above 59-63. 

*2 Edward III. c. 8; cp. 14 Edward III. St. i c. 14, and ii Richard II. c. 10. 

* 5 Edward III. c. 9. * 25 Edward Ilf. St. 5 c. 4. 

^ 28 Edward III. c. 3* 42 Edward 111 . c. 3 ; the l 9 tt;|r statute recites that people 
are accused before the Council “ more for revenge and smguldt benefit, than for the 
profit of the king or of his people.” 
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These statutes did not succeed in making any essential alter- 
ations in the procedure of the Council ; ^ but they had bne very 
important result. They prevented the Council from dealing with 
questions of freehold which were properly determinable by thfe 
common lavj courts by the machinery of the real actions ; ^ and 
they prevented it from dealing with questions of treason or felony, 
a conviction for which involved the death penalty and^the eschdkt 
or forfeiture * of freehold. Consequently it came to be Chought 
that the Council could never give sentence of death, but could 
award only minor corporal punishments and pecuniary penalties.^ 
These limitations the Council never transgressed, even in the 
Tudor period, when, as we shall see,® its wide jurisdiction was 
exercised in the court of Star Chamber. It is clef^r that this 
limitation of its jurisdiction over criminal cases had important 
effects upon the growth of English criminal law. It ensured 
that the most serious crimes should be tried by the ordinary pro- 
cedure of the common law courts, and not j[>y the extraordinary 
procedure of the Council and Star Chamber.® We shall see that, 
consequently, the prisoner got a fairer trial than was possible 
under a procedure which, in the sixteenth century, was prepared 
to borrow ideas from the continental forms of inquisitorial pro- 
cedure in which torture played an important part.*^ 

It is clear from the Parliamentary petitions that the House of 
Commons was anxious to secure, not only the enforcement of 
these statutes, but also further limitations upon the activities of 
the Council. Thus in 1351 ^ it petitioned that no man should 
be put to answer for his free tenement, nor for anything that 
touches life or member before the King^s Council except by pro- 
cess of law before used. The reply is, “ II plest a notre Seigneur 
le Roi que les Leies de son Roialme soient tenuz et gardez en 


^ But it is possible that the requirement that in a civil suit the parties should 
submit to the jurisdiction was due to the feeling, underlying these iitatutes, thaithe 
jurisdiction was extraordinary, see Baldwin, Select Cases before the Council (S.S.) 
xli. ^ 

^ For these actions see vol. iii c. i § i. In the case of Attewode v. Clifford 
(1402-1403), Select Cases before the Council (S.S.) 86, a petition concernfcig free- 
hold addressed to Parliamef.t was sent for hearing t§ the Council ; the Council in 
giving judgment, at p. 89, recite both the authority of the Parliament and the assent 
of the parties. 

* For escheat and forfeiture see vol. iii c. i § 3. . 

* Even minor corporal penalties were rarely inflicted in the Middle Ages, 

Baldwin, Select Cases before the Council (S.S.) xlv. ^ 

® Below 503 ; cp. Baldwin, op. tit. 298. 

* Vol. V Bk. iv Ft. I, c. 4. 

^ Ibid ; for the history of torture in England see vol. v. Bk. iv Pt. I. c. 4. 

®R.P. ii 228 (25 Ed. ^ 11 . n. 16); cp. R.P. iii 21 (i^ich. II. n. 87) — the king 
grants that petitions be not^ terminated before lords or onicers of the Council, ** s*il 
ne soit tieltf querele d! encontre si graunde persone que homme ne suppose aillours 
d’avoit ioit.” 
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lour force, et que*nul homme soit tenu a respondre de son fraunk 
tenement^ sinoun par processe de Ley ; Mes de chose que touche 
vie ou membre contemptuzou excesse, soit fait come ad este use 
cfa en arere.” In 1378 ^ there is a long reply to a petition of a 
similar character, to the effect that it is not reasonablg to restrain 
the king from sending for those of his subjects whom he requires. 
A ^Sromise i^ however given that they shall not be required to 
answer for their freehold ; but if the king or his Council be 
credibly informed that for maintenance and oppression the 
common law cannot be enforced, in that case the persons accused 
can be lawfully summoned. In 1 389 there is a petition against 
the practice of sending for persons by writs of quibusdam de certis 
causis and subpoena. The answer is “ Le Roy voet sauver sa 
Regalie, come ses progenitours out faitz devant luy.” In 1399 ® 
there is a complaint that personal actions are removed before 
the Council by letters of privy seal and are there tried before 
enemies of the plaintiff or defendant ; the prayer of the petition 
is that such actions be not tried before the Council. The petition 
is granted, unless one party is rich and the other poor, so that 
justice cannot otherwise be done. It is clear that the jurisdiction 
of the Council is still extremely ill-defined. Parliament has not 
succeeded in placing any further limitations upon it ; ^ and we 
have already seen that it had no more success in its efforts to 
make changes in the Council's procedure.^ 

We have seen that after the deposition of Richard II. the 
powers of Parliament increased ; and that it exercised constant 
control over both the compo.sition of the Council, and its con- 
duct of the government.® In fact during the latter part of Henry 
VI.'s reign the king’s ministers seem almost iriore dependent on 
Parliament than upon the crown.^ It is this phenomenon which 
has led some historians to compare this period with the modern 
relations between Parliament and the ministers of the crown, and 
to tcflk of the •“constitutional experiment”. The result of this 
increased control over the Council obtained by Parliament was 


^ R.I? iii 44 (2 Rich. II. n. 49) ; cp. R.P. iii 506, 507 (4 Hy. IV. n. 78), a peti- 
tion of a similar nature reciting l^dward III.’s statutes ; a^similar answer is returned. 

“ R.P. iii 267 (13 Rich. II. n. 33) ; cp. R.P. iii 323 (17 Rich. U. n. 52) ; ibid 471 
(a Hy. IV. n. 69) ; ibid iv 84 (3 Hy. V. n. 46) ; ibid 156 (9 Hy. V. n. 25). 

• R.P. iii 446 (igHy. IV. n. 162). 

^ * Lambard, Archeion 130-165 gives a very clear account of these Parliamentary 
activities, and concludes that they still left the king and Council free to redress hard- 
ships which were not redressible by the common law ; at the same time he concludes 
that they show that “ the course of the common law should be commonly holden,” 
that men should not be causelessly convented before the khig and his Council,” and 
that the Council could not # determine finally concerning freehold or inheritance,” 
op. cit. 155 ; cp. Select Cases in the Star Chamber (S.S.) hlix, 1 ^ 

® Above 487-488. ® Above 482, 483. 

^ Nicolas i Ixii^ Ixtii^ and 297 ; vi lii’liv. 
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not so much the limitation as the recognition of its jurisdiction.^ 
Petitions addressed to Parliament were sent to the Council to be 
answered.^ So usual a proceeding was this, that in 1420 we iind 
a petition directed against those who endorse bills to the Council 
with the lyords “ by authority of Parliament/* without having 
such authority.^ Statutes strengthened and recognized its 
authority. In 1411 ^ it was given a jurisdiction in teases of not. 
In 1452 ® penalties were enacted against those who did not ap- 
pear before the King’s Council when warned to do so. In fact 
the aims of Parliament, or rather of the “over mighty subjects’* 
who dominated it, were rather personal than constitutional. 
Feudalism of the older type had been crushed in the thirteenth 
century; but men’s political ideas were cast in a feudal mould,® 
The victory of the Parliament meant, not the victory of law but 
the victory of the great nobles. They gained the power to use 
the Council, and all the other organs of government for their per- 
sonal ends — to divert the state organ izatiorv to feudal uses."^ The 
failure of Parliamentary government conducted on these lines 
was demonstrated by the Wars of the Roses. 

We have seen that as the result of this failure the whole 
machinery of government was paralysed. It is significant that 
the Book of the Council, which begins to run continuously in 
1421, stops in 1435, 2ind is not resumed till 1540.® This, Pro- 
fessor Baldwin thinks, is due mainly to the entire breakdown 
of the Council ® — a breakdown which, as we hav^e seen, had 
something to do with an increase in the business of the Chancery, 
because it ‘helped it to develop into a tribunal ^listinct frpm the 
Council.^® During the latter years of Henry VI.’s and the earlier 
years of Edward IV.’s reign, “suitors generally ceased to ad- 

‘ See the case of John Roger (1428), Nicolas iii 313 ; he had shipped wool con- 
trary to the statute ; the Council consulted the judi^^es whether they should fine him 
or send him to be tried by a jury ; the judges advised a fine as h^ might corrupt the 
jury ; he was fined 200 marks or more if he can pay ; cp. Palgrave, Council 70. 

® R.P. iv 99, 100 (4 Hy, V. n. 15) ; ibid 321, 322 (6 Hy. VI. n. 17). 

^ R.P. iv 127 (8 Hy. V. n. 23) ; but Mr. Leadam, Select Cases in the Star 
Chamber (S.S.) i xxiii-xxiv, thinks that the object of this petition was to |jiake ** the 
suit and request of the Commons indispensable to any bill preferred by a litigant.*’ 

* 13 Henry IV. c. 7 §^. * 

®3i Henry VI. c. 2; Reeves, H.E.L. ii 535, 536; Select Cases in the Star 
Chamber (S.S.^ i Ixdxi. , 

* ** A parliament of Richard II. threatens to dissolve itseff, but no mediasvd 

parliament threatens to sit in permanence,” Stubbs, C.H. iii 520. We have in this 
sentence the whole contrast between the mediaeval and the seventeenth century 
ideas as to the manner in which pressure could best be brought to bear upon the 
crown. * 

7 Fortescue, The Governance of England, chap, xv cited above 484. 

^ Baldwin, op. cit. 420 ^ for an earlier journal of ic and 16 Richard II. see ibid 
App. II. for the r^ords generally see vol. v Bk. iv Pt. I. c. 4 ; Nicolas in his first 
six volumes has printed the Acts of the Council down to 1460. 

* Op. cit. 420-421. Above 408-409. 
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dress their complaints to the Parliament or the Council, where 
they were not likely to be heard, but made address either to the 
king or to the Chancellor.” ^ The Council had, as we have seen, 
a procedure which made it well fitted to suppress the disorders 
which were paralysing the government.^ As Professor Baldwin 
saj^s, “all the methods which ultimately made the Star Chamber 
a terrijple •power were well developed under the House of 
Lancaster.”® But the members of the Council were themselves 
mplicated in the riots, the forcible entries, the maintenance, and 
oppression which they were asked to suppress.^ They were 
therefore incapable of acting with impartiality,^ or of using 
honestly and faithfully their powers to punish offences of which 
they themselves were guilty. On the contrary they treated these 
offences with leniency,® and even protected the offenders by the 
lavish issue of pardons which covered all imaginable offences.' 

Fortescue saw all this very clearly when he recommended an 
able, well-paid, and® impartial Council as the remedy for the 
want of governance from which the country was suffering.® He. 
was not a man to exalt unduly the powers of king and Council 
at the expense of Parliament ; ® but it is clear that he did not 
consider that the mediaeval legislation had impaired the powers 
of the Council to exercise a wide jurisdiction to deal with the 
prevalent disorder. In fact, as we shall now see, the Tudors 
proved the correctness of his diagnosis of the causes of the evils 
from which the country was suffering, and the efficacy of his 

^ Bjildwin, op. cit. 428. * Above 486. 

*Op. cit. 306; he points out in Select Cases before the Council (S.S.) ci, that 
the case of Ksturmy v. Courtenay (1392), which was given a full hearing before the 
Council (pp. 77-81), was, ** as a ^se of violence and oppression the first of a series 
of trials such as afterwards pertained to the court of Star Chamber. It was a trial 
on criminal charges of one of the peers of the realm, for which the Council, apart 
from the House of Lords, demonstrated its competence.’' 

* Vol. ii Bk iii c. 5 ; cf. the tale told by Huse, C.J., in Y.B. i Hy. VII. Mich. pi. 

3 ; h® when he was Edward IV. *s attorney, il veist touts les seigneurs 

jures a garder les statuts queux ils ove auters avoient alonques compile ensemble- 
ment per commandement de mesne le roy, et eux diligefitment executer ; et il veiast 
deins un heure tanques ils furent en le Star Chamber, divers de les Seigniors faire 
retainen^ents per oath et serment, et autres choses, que furent directment contrairies 
a lour dits suretes et oaths.” ^ • 

^See Select Cases before the Council (S.S.) cx. 

* Baldwin, op. cit. 304-305, cp. Select Cases in the Star Chamber (S.S.) i Ixii ; 

Select Cases before the Council (S.S.) cii. * 

^ ** After JaclKade’s rebellion the government, as an act of amnesty, promised 
pardons to all who should ask for them, and the number granted with the specilica- 
tion of every conceivable crime amounted to veritable suspension of justice. 
Again in 1459-1460 there was another season of the most lavish grants of such 
pardons,” Baldwin, op. cit. 305 ; see the case of the Bedford Riot (1439), Select 
Cases before the Council (S.S.) 104-107, and Professdlr Baldwin’s comment at 
p. cxiv, • # 

* Above 484 ; Governance of England, chaps, xv, xvf. • • 

* ® De Laudibus, chaps. 9 and 13 ; cp. the Case of Ship Money (1637) 3 S.T. at 

p. Z136 p§r Crooke, J. ; for this book of Fortescue’s see vol. ii Bk. iii c. 5. 
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suggested remedy. It was not till the beginning of the seven- 
teenth century that men began seriously to contend that the 
mediaeval legislation had done more than exclude the juris- 
diction of the Council in cases of treason, felony, and freehofil. 
With these ftwo epochs in the history of the Council — its revival 
under the Tudors, and the constitutional conflict which raged 
round it in the early Stuart period — I shall deal* in fhe two 
following sections. 


II. The Tudor Period 

During the latter part of Edward IV. *s reign there are signs 
of a revival of the Councirs jurisdiction ; ^ and this revival was 
well maintained in Richard IIL*s reign.^ But it was not till 
Henry VII.’s reign that the Council regained all and more than 
all its old authority. It was through the Council, acting both 
as an executive and a judicial body, that England at last got a 
government which was both stronger ancf more efficient than 
she had had since the reign of Henry 11. Henry VII. set the 
example, followed by his successors, of keeping the initiative in 
his hands, but of working with a Council ^ composed partly of 
peers and partly of commoners."^ These councillors, chosen and 
trusted by the crown, and promoted for their efficiency, were, as 
Professor Baldwin has said,^ a new “ aristocracy of service.** The 
success of this policy gave to the Council during the Tudor 
period an influence over the government of the coVintry which 
it had never possessed before and has never ^possessed since. 
Helped by the Council, the Tudor kings mastered the lawless- 
ness of the preceding period, successfully piloted the English 
state through the difficult transition from mediaeval to modern, 
and reformed the church on lines which harmonized admirably 
with the form which the modern English state was assuming.® 

The first task which the Tudor kings set before themselves 
was the task of mastering the prevailing lawlessness. In order 
to cope with this they made the fullest use of the judicial powers 

^ Baldwin, op. cit. 433i434- * l^id 434-435' 

^ Bacon, History of Henry VII. (cited Baldwin, op. cit. 436), says, “To his 
Council he did refer much, and sat oft in person ; knowing it to be the way to assist 
his power and iniorm his judgment ; ** Professor Baldwin says that during the first 
years of the reign the king's presence is indicated in nearly haK^ the records which 
we have. 

* See Professor Baldwin’s ana4y8is, op. cit. 436. 

*^Op. cit. 452; as Lambard said, Archeion 122, “Whether they be nobles or no 
it is not material, seeing that the calling cometh not by birth, but groweth by 
election ; ** the fact that Sie Council consisted largely of new men of humble birth 
chosen for their admin istr^.ive capacity was made nffatter of complaint by the 
Northern rebels in r.536,*Nicola8 vii Hi, iv; cp. Baldwin, op. cit. 453-454; vol. iv 
Bk. iv Pt. I. c. I. 

fl Below 589-591 , 597-598. 
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of the Council. A new register of the Council’s proceedings 
called the “ Book of Entries,” which was begun at the beginning 
o{ Henry VII.’s reign, consists for the most part of judicial 
business.^ But in order to give the Council larger powers to 
deal quickly with the mass of judicial work which tli« disturbed 
staje of the country brought before it, and in order to reconcile 
public o^iniftn to the exercise of these powers, the government 
wisely followed older precedents,*'^ and, in certain cases, put the 
jurisdiction of the Council on a statutory basis. 

The first of these statutes is the Act of 1487,** Pro Camera 
Stellata. It recites that by unlawful maintenances, by giving of 
liveries and “ retainders by indentures,” ^ by untrue demeanings 
of sheriffs ift making of panels and other false returns, by bribery 
of jurors, by great riots and unlawful assemblies, the policy and 
good rule of this realm is almost subdued. It therefore enacted 
“that the Chancellor and Treasurer of England for the time 
being, and Keeper of the king’s Privy Seal ; ^ or two of them, 
calling to them a bishop and a temporal lord of the king’s most 
honourable Council, and the two Chief Justices of the King’s 
Bench and Common Pleas, for the time being, or other two 
justices in their absence, upon bill or information put to the said 
Chancellor for the king, or any other, against any person for any 
misbehaviour before rehearsed, have authority to call before them 
by writ or by privy seal the said misdoers, and them and other 
by their discretion, by whom the truth may be known, to ex- 
amine, and such as they find therein defective, to punish them 
after their demerits, after the form and effect of statutes thereof 
made, in like manner and form as they should and ought to be 
punished, as if they were* thereof convict after the due order of 
the law.” The object of the Act was clearly to constitute a 
strong committee to deal with the offences which had imperilled 
and were still^imperilling the authority of the state. Other Acts 
of ?his period pursued the same policy. Thus in 1495 the 
Chancellor, the Treasurer, the Chief justiefes, and the Master of 
the Rqjls were given power to examine complaints as to perjuries 
committed by jurors, and to punish the offenders.® In 1539 
Henry VIII.’s famous Statute of Proclamations established a 
tribunal consisting of most of the important officers of state to 

^Baldwin, op. cit. 437. * Above 490. ^ ^ Henry VII. c. i. 

^I.e. contracting to supply small bodies of loldiers. For a specimen of one of 
these contracts ses Oman, Warwick 36, 37. 

®2i Henry VIII. c. 20 provided that the President of the Council should also be 
one of the judges ; Lamba^, Archeion 202-205, thought that this Act made it plain 
that these four officials wctc the judges and the rest cAly necessary assistants, and 
that it enabled the bill or information to be addressed enher to the king or to the 
Chancellor ; cp. Select Cases in the Star Chamber (S.S.) ii, xii, xiii. 

• II Henry VII. c. 25 ; 12 Henry VII. c. 2. 
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deal with offences against proclamations published in accordance 
with the provisions of the Act^ 

The most famous of these Acts is the Act Pro Camera SteJ- 
leta of 1487.^ It is famous not so much on account of the re- 
sults actually effected by the court which it established — in fact, 
there are very few records of trials before a court constitutedjin 
accordance with its provisions ^ — as on account of ttte use made 
of the Act by those who in later days disputed the legality of the 
jurisdiction exercised by the court of Star Chamber,^ We shall 
see that, in the seventeenth century, the Parliamentary party 
when it abolished the court,® took a view as to the effect of this 
Act which is opposed both to the best legal opinion of the six- 
teenth and seventeenth centuries, and to the best opRiion of the 
present day. But the fact that the Parliamentary party in the 
seventeenth century adopted this view as to the effect of this Act 
long exercised a disturbing influence upon the minds of later con- 
stitutional historians, because these historiaftis were too apt to 
assume that the legal views expressed by the Parliamentary party 
were correct.® It is therefore necessary at this point to explain 
what this Act really did and what it did not effect. 

Firstly, it gave statutory sanction to the practices of summon- 
ing by writs of subpcena or privy seal persons accused of com- 
mitting the offences specified in the statute, and of examining 
them. It thus obviated the constitutional objection to those 
practices which had figured so prominently in the mediaeval 
Parliaments.^ Secondly, it did not in any way affect the wide 
and still undefined jurisdiction exercised by tHe Council? As 
Coke said, it was affirmative — that is it gave jurisdiction to this 
statutory committee ; it was not negartive— that is it did not 
deprive the Council of any jurisdiction it previously possessed.® 


1 31 Henry VIII. c. 8 § 4. * 3 Henry VII. c. i. c ^ 

>L.Q.R. xviii 254; cp. Hudson, Star Chamber 23. 

* Below 512. e * Below 515. 

‘ The confusion of which later constitutional historians are guilty can be ex- 
plained by their consciousness of the error of the view, taken by the Parliamentim 1641, 
that the Star Chamber was 9reated by the Act of 148;^ and by their desire to prove 
that the Star Chamber was an illegal court ; thus Halfam, C.H., i 55 n. contends that 
the Star Chamber could not base any claims on the Act of 1487, as the court estab- 
lished by the Act was not the Star Chamber, and he concludes that therefore the 
Star Chamber was an illegal court ; but if the Star Chamber is lf!ie Council (as he 
admits), and if the Act merely confirmed its jurisdiction in certain points, as Coke 
and Bacon both contend, his deduction is clearly erroneous ; cp. Prothero, Constitu- 
tional Documents ciii, civ. 

* Select Cases in the Star Chamber (S.S.) i Ixiv, Ixv. 

® “ The Act of 3 H. 7, •being in the affirmative is not in some things pursued. 

. . . And it is a good rule thLt when the Act of 3 H. f Is not pursued, there (if 
there be many judicial, precddents in another sort) they must have warrant from the 
ancient court,** Coke, Fourth Instit. 62 ; cp. Lambard, Archeion 197-200, who takes 
the same view. 
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But, thirc^y, the court set up by the Act was probably regarded 
as a committee of the Council. It followed that both the powers 
giyen by the Act and the mode of their exercise therein pre- 
scribed could be used by the whole Council. Hence the Council 
could by virtue of the authority given by the Act ex£miine upon 
int^rogatories defendants brought before it.^ 

All of thSse Acts had merely a temporary irhportance. To 
a large extent their enactment was due to the political conditions 
prevailing at the beginning of the Tudor period ; and therefore, 
when these political conditions altered, they became obsolete. 
As the Tudor scheme of government through the Council de- 
veloped, a different organization of the Council and its business 
came into bSing. This new organization was grounded upon two 
lines of cleavage which, as the sixteenth century proceeded, gradu- 
ally grew up within the Council. The first of these lines of 
cleavage was a distinction between the Council with the king and 
the Council at Westiftinster. The second was a distinction be- 
tween the full members of the Privy Council and the ordinary 
members of the Council. Both these lines of cleavage had some- 
thing to do with the separation of the Council acting as an 
executive body from the Council acting as a judicial body — be- 
tween, that is, the Privy Council and the court of Star Chamber. 
When this separation became well marked the Council sitting in 
the Star Chamber — that is the court of Star Chamber — did all 
and more than all of the work of these statutory committees, and 
so rendered them unnecessary. 

Firstly, in certain Ordinances of 1526, which Henry VIII. 
devised for the establishment of the Council,, a distinction is 
drawn between the Coundl with the king and the Council at 
Westminster.-* This was a distinction which had appeared from 
time to time during the Middle Ages but during this period it 
tended to beccyne sharper and more permanent. “ Henceforth,’^ 
as Professor Baldwin says, “ the monarchy was generally success- 
ful in maintaining two co-ordinate boards wofking simultaneously. 
The on® following the king was commonly known as the ‘ Council 
at court ; * while the otlter continued to be called ‘ the king’s 
Council in the Star Chamber.’”'* The former body became the 

• 

% 

^ “ This Act in one point is introductory of a new law, which the former court 
had not, viz. to examine the defendant, which bling understood after his answer 
made, to be upon oath upon interrogatories, which this ancient court proceeding in 
criminal causes had not, nor could have but by Act of Parliament, or prescription, 
the want thereof especially in matter of frauds and deceit^ . . . was a mean that 
truth could not be found ou^’ Coke, Fourth Instit. 63. 9 

> Baldwin, op. cit. 446-447. * j • 

* Baldwin, Select Cases before the Council (S.S.) xvi. 

^ Ibid 448. 
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Privy Council,^ and, being more immediately connected with the 
king, naturally became the body which considered all questions 
of policy domestic and foreign. The latter transacted the routifie 
business both administrative and judicial. Secondly, we find in 
Henry VIW.'s reign a group of persons employed to perform 
some of these routine duties, but not full privy councillors.* 
Thus there are councillors employed to do the worlc afterwards 
done by the Masters of Requests. There are persons employed 
to assist in judicial business ; and some of these persons were 
employed specially, others, like the judges,^ were regarded as 
being ex officio obliged to assist if and when required. It is 
obvious that these supernumerary or ordinary councillors would 
be wanted, not so much for the political questions Vhich were 
discussed by the Council with the king, as for the administrative 
and judicial business which came before the Council at West- 
minster. 

It is this branch of the Council whiclf ’ sat at Westminster 
which developed into the court of Star Chamber. The name has 
been variously and fancifull}'^'^ derived. Blackstone derives it 
from the word “ Starra ” — the term used for the contracts and 
obligations of the Jews. These were deposited in certain places, 
the chief of which was the Exchequer at Westminster,^ The 
room so used came to be appropriated to the Council ; and hence 
the Council took the name, Star Chamber. Coke,® Sir Thomas 
Smith,*^ Camden,® and Lambard,® derived the name from the fact 
that the roof of the room, where the Council sometimes sat, was 
ornamented with stars. Additional probability is lent fo this 
theory by the fact that the “ Sterred Chambre ” is first referred 
to in 1348. Only the year before Edward III. had made ex- 
tensive additions to the palace of Westminster, which comprised 
among other things a new council chamber.^® On either view 
the name is the name of a place where the Council somet^es 
sat. 

That the Council* at Westminster developed its judicial at 
the expense of its administrative side is probably duec to the 
fact that the amount «and importance of •Its judicial business was 
greater than the amount and importance of its administrative 

c 

^ For an account of the very important part played by the I^ivy Council in the 
sphere of administration during this period, see vol. iv Bk. iv Pt. 1 . c. z. 

•Baldwin, op. cit. 450-452; c^. Lambard, Archeion 123-124. 

• Below 497 n. 3. 

• Hudson 8 ; cp. Lambard, Archeion 183-184; James I. Works 559. 

® Comm, iv 263 n. ; ibove 45-46. ^ 

® Fourth Instit. 66. ^ ’ Commonwealth, Bk. iii c. 4. 

® Britamnia nSd.®r6o7) 130. ® Archeion 184-185. 

Baildon, JLes Reportes in Camera Stellata, xlii-xlv. As he points out, the 
word starra ’* could hardly become “ sterred ” or “ stellata." 
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business. In fact the need of a special branch of the Council to 
deal witli judicial work had long been felt^ But the severance 
between the two sides of its activity was never complete.*^ How- 
ever, it gradually became more complete as the sixteenth century 
advanced, until, at the end of that century, the cburt of Star 
Chamber had begun to present the appearance of a court inti- 
mately^related to, but yet distinct from the Privy Council. Per- 
sons like the chief justices, who were not full privy councillors, 
habitually sat there and took part in its decisions, in order that 
it might have professional help in the performance of those 
judicial activities which were the chief part of its business.® It 
developed a distinct style, ^ a distinct procedure,® a distinct 
official stafii^ and always sat in a distinct place. It is not sur- 
prising therefore that it began to be regarded as a distinct 
tribunal ; and that, as it consisted of all the privy councillors 
and of others besides, it gradually absoibed those smaller 
statutory committee^ with limited judicial functions which had 
been established at the end of the fifteenth century. 

The process by which this result attained was gradual, and 
we have few definite data ; but we can see the lines upon which 
the separation proceeded in the Acts of the Privy Council ; and 
we can trace both the existence of and the causes for this separa- 
tion in the books of contemporary writers upon the Star Chamber. 

(i) The Acts and Proceedings of the Privy Council contain 
indications Ijiat the Council sitting in the Star Chamber for the 
purpose of judicial work was becoming a distinct court. In 
1564 a*perscm wa*s ordered to appear every day the Lords sat in 
the Star Chamber.® In 1 578 a person was ordered to appear 
the first day of the next^Star Chamber.^ Dasent notes in 
1580-1581 that entries on the Council records relating to business 

^ Baldwin, Select Cases before the Council (S.S.) xix, xx ; the same phenomenon 
appears in the Comucil of the North, Reid, King’s Council in the North 247-249. 

*^elow 502. 

* Below 500. The question whether the judges wcYe full members had been 
a matter of controversy; Coke, Fourth Instit. 62, said that the two chief jus. ices 
took part m the decisions of the court ** as it hath been resolved and daily experience 
teacheth;^ but Mr. Leadam s^s that Y.B. 8 Hy. VIU Pasch. pi. 7 contradicts 
him. Select Cases in the Star Qiamber (S.S.) i xxxiv-xxxv ; but this decision only 
applies to the statutory Court created by the Act of 14S7, in which they were clearly 
only assessors, ibid i xxxviii, lix; ii xii; Lambard, Archeion 199; Coke could testify 
from personal experi'hice that it was never taken to apply to the court of his day, 
see Select Cases in the Star Chamber (S.S.) i xliv. 

* Below 499. * Below 501. • ® Below 500. 

The Lords sitting in the Sterre Chambre became a phrase; and when we 
consider the influence of names in human affairs, and how comparatively weak any 
body of men remain until they have found an incorporate aftpellation . . . we can 
hardly doubt but that this ciftumstance contributed to sAsist the Council in main- 
taining their authority,** Palgrave, Council, 38, 39, * • 

* Dasent vii 189. • Ibid x 383 ; cp. xii 277. 

^^Ibid xii vii; xiii vii. 

VOL. 1 .— 32 ‘ 
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in the Star Chamber are written on different sized p^per, and 
are interleaved in the MS. It is clear that the Star Chamber 
generally sat only in term time,^ and that matters which canj^e 
before the Star Chamber did not necessarily come before the 
Council. Cfertainly as early as 1570 the Council declined to 
accept a plea that the matter was coming before the Sj;ar 
Chamber, though in the end the plaintiff was directed *co prosecute 
his suit there.^ As early as 1553 a commission was issued by 
Edward VI. to the Earl of Bedford and nine others to hear suits 
in order to relieve the Council of this work and from 1582 on- 
wards it is clear that the Council was desirous of getting rid of 
the mass of private litigation which was brought before it. In 
the April of that year there is the following entty^: “The 
Lordes and others of her Majesties Privie Councell considering 
what multitude of matters concerning private causes and actions 
betwene partie and partie were daylie brought unto the Councell 
Bourde, wherewith their Lordships were greatlie troubled and 
her Majesties speciall services oftentymes interrupted, for remedye 
whereof it was agreed among them that from henceforthe no 
private causes arrising betwene parties for any action whatsoever 
which maye receyve order and redresse in any of her Majesties 
ordinary Courtes shal be receaved and preferred to the Bourde, 
onless they shall concerne the preservacion of her Majesties peace 
or shalbe of some publicke consequence to touche the govern- 
ment of the Realme.” This resolution does not seem to have 
been followed by much result It was repeated in 1589 ; ® and 
in the same year there occurs an entry whicli shows that the 
court of Star Chamber is regarded almost as an ordinary court 
distinct from the Council. The erftry is dated Oct 22nd* 
and runs as follows : “ Whereas in a cause depending betwene 
Johne Love of Ellawe in the county of Suffolk, yeoman, plaintiff, 

• € 

^ Coke, Fourth Instit. 65 ; Select Cases in the Star Chamber (S.S.) i Ixviii. 

* Dasent vii 405; viii 12. ^ Egerton Papers (C.S.) 24-25. 

* Dasent xiii 394, 395. 

‘^Ibid xviii 181-183; it is there recorded that their Lordships hatf promised 
that they will not for pri^^te favour evade the ordei?; and they reserve to themselves 
the right to hear any cases in which a denial of justice in the ordinary courts is 
alleged, or any cases where there is an information for treason or conspiracy ; thus 
ibid xix 195 (1590) the Council requested Clynch, J., and Serjeant Walmsley to look 
into a case then depending in the Star Chamber. 

‘ Ibid xvii 195 ; the separat^pn of the Council from the Star Chamber is also 
brought out by the entry cited above n. 2, ibid vii 404-405, of the year 1570; in 
that case a complaint had been made to the Council and an order in the case had 
been given ; but the or|}er had been disobeyed, and the plaintiff had begun another 
suit in the Star Chamber : thereupon the Council wre^e to him as follows : ** They 
meane not to suffer Tbauctorite ol their Table to oe so much prejudiced as to 
indure that any iftatter of complaint brought and delt by them shuld by the com- 
plainant himself be removed to any other Coourte before the same be heard by 
their Lordships and ordered.” ^ 
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and Thopias Love and Cyprian Hullocke, defendants, the parties 
being called before their lordships yt appeared unto them that 
tlje said cause was depending in the Starre Chamber, where the 
same is to receave tryall, and in that case by their Lordships late 
order not to be determined at the Counsell Borde ; the parties, 
thqfefore, toj^ether with the said cause, were this daye dismissed 
and lefb to iheir triall in the Starre Chamber^ or in suche other 
court of Justice or Conscience where the same is properly to be 
determined.** The Council did not however abandon all its 
jurisdiction. In fact an order similar to that of 1589 is made in 
1591.^ It is clear, however, that the Council sitting in the Star 
Chamber is coming to be regarded as a separate court, and that 
this court i? taking much of the judicial work which formerly 
came before the Privy Council. 

(ii) The evidence of contemporary writers upon the court of 
Star Chamber points in the same direction. Camden,^ Sir 
Thomas Smith, ^ Laftibard,* and Crompton ® regard the Star 
Chamber as a separate court, but as a court which has a close 
connexion with the Privy Council. We may gather the same 
thing from Coke and Bacon ; and their evidence is entitled to 
great weight because they were both distinguished members of 
, the court. Coke in his Fourth Institute treats of the Council 
and the court of Star Chamber in separate chapters.^ Bacon 
treats it as a separate court which exercises “ the high and pre- 
eminent power** reserved to the King*s Council “in causes 
that might in example or consequence concern the state of the 
commofiwealth.** ^ The best evidence, however, of the nature of 
the process which was separating the court of Star Chamber 
from the Privy Council is tfudson*s treatise on the Star Chamber.® 
We can see from that work that the court, its official staff, and 
its procedure were being gradually shaped by the cases de- 
cided^ there, aqd by the eminent men who sat as judges. We 
see a process at work similar in its nature tp the process which 
in earlier days separated the courts of common law from the 
Curia R#gis. 

The court had the official style of “ The Cords of the Council 
sitting in the Star Chamber ; ** and persons were cited to appear 
“coram Doming Rege in Camera Stellata coram Consilio 

^ Dasent xxi 240. 

* Britannia 130 (Ed. 1607) cited Protherd 175. 

’Commonwealth, Bk iii c. 4. ^Archeion ii6-2i3 (Ed. 1635). 

’Courts 29, “ Le Court tk Starre Chambre est Hault^ourt, tenus auant le Roy 
et son Counsell et auters.** • , 

• Caps. 2 and 5. History of Henry VTI. 

’Printed in the 2nd vol. of Collectanea Juridica; for an account of Hudson 
and his treatise see vol. v Bk. iv Pt. I, c. 4. 



500 THE COUNCIL 

r. 

ibidem.” ^ The style of the court illustrates its conne^yion with 
the Council ; and it is clear that the actual presence of the king 
was not yet entirely a fiction.^ During the last quarter of t|je 
sixteenth century its membership had become definitely fixed. 
It includecf all privy councillors, other persons sworn of the 
Council but not privy councillors, among whom were always 
some of the judges, and such peers and bishops a?5 w^e sum- 
moned by the crown. ^ In earlier days it would seem that some 
thought that all peers had a right to attend.^ But it is clear 
that, when Hudson wrote, they were definitely excluded unless 
specially summoned.® 

The court had also its proper officials — a clerk of the court, 
examiners, an usher, attorneys of the court and a seA jeant.® As 
the business of the court increased the officials tended to increase 
in number, and the fees to grow in amount. Hudson notes as 
new officers, a clerk to make warrant for processes, to record 
appearances, and to deliver certificates ; •another to keep the 
record of bills, pleadings, examinations and commissions ; an- 
other to enter affidavits and orders ; a registrar to draw decrees.'^ 
He says that formerly there were only two attorneys to the 
court who acted for the parties, but that their number had risen 
to four.® As in the court of Chancery, these officials were paid 
by fees and copy money, with the usual result that the process 
became costly and lengthy.® Thus we read that the power of 
examining the parties “ was used like a Spanish inquisition to 
rack men’s consciences, nay to perplex them by intricate ques- 
tions, thereby to make contrarieties which may easily happen to 
simple men ; and men were examined upon lOO interrogatories, 

^ Baildon, Les Reportes, etc., Hi Iv ; Coke, Fourth Instit. 65 ; Select Cases in the 
Star Chamber (S.S.) i xvii. 

^ A seat was always reserved for the sovereign before which the purse and mace 
were laid, Manningham^s diary (C.S.) 53 ; Bacon said in 1610, that Concilium non 
habet potestatem delegatam sed inheerentem^ and it is but Rex tii « Sped- 

ding, Letters and Life i^ 178-179; and in 1619-1620 he mentioned two cases in 
which the king had sat in the Star Chamber, ibid vii 70-71. 

^See James I.*s speech in the Star Chamber in 1616, Works 559; above 497 
n. 3. f 

^ Hudson, 24-25. • • 

^ Ibid ; cf. Dudley’s Case (1604) Les Reportes, etc., 171 ; Camden, Britannia 
(Ed. 1607) 130 ; Coke, Fourth Instit. 65, appears to contradict himself, as he seems 
to say firstly that all the lords spiritual and temporal are members,” and secondly 
that ** such other lords of Parliament as the king shall name are members.” 

^ Hudson 37-48. He notea at p. 29 that, ** the causes of equity in Chancery 
growing many, and other employments of special service pressing the principal 
officers, the clerk of the court hath of IVLtter times been trusted with the direction of 
things of course ; ” an^that the serjeant “ made great profit by preparing convenient 
places for young noblemen and men of quality, whi<|^ flock thither in great abun- 
dance, when causes of weight are there heard and determined,” at p. 48. 

’ Ibid 40, 41.^ ® Ibid 45. 

* It seems that Egerton had at one time begun to make enquiries with a view to 
remedy these abuses, Egertoh Papers (C.S.) 271-272, 429-432.* 
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nay, and^examined of the whole course of their lives.” ^ When 
the interrogatories in one case could only be contained on a 
pjirchment roll four yards long, we are not surprised that a rule 
was made confining them to sixteen sheets with fifteen lines on 
a sheet.^ The question of costs, and the question whSt privileges 
ofl^ials and suitors of the court possessed, are discussed by 
HudsoPi^ * 

The procedure in use in the court was becoming fixed. In 
civil cases the plaintiff filed a bill and the procedure thereon was 
similar to that of the court of Chancery.^ In criminal cases 
there was either a written information by the Attorney-General, 
as in the court of King's Bench,® or a complaint by the Attorney- 
General or^tenus,^ The ordinary rules of procedure were en- 
forced upon all parties, even, as Hudson specially notes, upon the 
Attorney-General.^ He has much to say upon the form of the 
bill, upon answers, examinations, interrogatories, pleas, and 
demurrers. *• 

It is clear, therefore, that the Star Chamber was becoming a 
settled court ; and it is probable from Hudson's account that this 
result was largely due to Lord Ellesmere's reforms in its practice 
and procedure.^ He was doing for the court of Star Chamber 
what he was doing for the court of Chancery. 

We may conclude, therefore, that the court of Star Chamber, 
as it became a settled court, was separating from the Council ; 
or, to put the same thing in a different way, that the judicial 
work of the division of the Council which sat at Westminster in 
the Strfr Chamber had become so important, that this division of 
the Council was beginning to exhibit the characteristics of a 
judicial court. Thus it hcferd cases publicly,^ some of the judges 
were generally present, and it usually sat only in term time.^^ 
But though the Council sitting in the Star Chamber was thus 
coming to be ^ judicial court distinct from the Privy Council, it 

^ Hudson 169. ^ 

^Baildon, Les Reportes, etc., 10, ii ; Hudson 151. 

31 bid«^ 6 , 135, 142-168. ^Ibid 150-157, 161-168. 

®Coke, Fourth Instit. 63. • • 

® Hudson 126-128. Coke notes that this procedure is rare ; it must proceed 
“ upon the confession of the party in writing under his hand, which he again must 
freely confess in open court, upon which confession in 6pen court, the court doth 
proceed. But if his%onfession be set down too short, or otherwise than he meant, 
he may deny it, and then they cannot proceed against him but by Bill or Informa- 
tion, which is the fairest way.” For a full account of the procedure of the court see 
vol. V Bk. iv Pt. I. c. 4. / 

^ At p. 137. * Ibid 27, 238, 2,^. 

* Select Cases in the Stat Chamber (S.S.) i Ivi. 

“ Above 500. * • ^ 

Select Cases in the Star Chamber (S.S.) i Ixviii; some o^these features are 
anticipated by precedents in the mediaeval period. Select Cases before the Council 
(&S.)97. 



502 


THE COUNCIL 


was, after all, a division of the Council.^ “The clerk of the 
Council was the clerk of the Star Chamber, and the proceedings of 
the Star Chamber ran in the name of the Council.” ^ In Haward^’s 
collection of Star Chamber reports (i 593-1603) much miscellane- 
ous busine^ is recorded ; ® and conversely the Privy Council, 
whether sitting at Westminster or elsewhere, still did some judijial 
work.*^ In fact, neither in the sixteenth century noraV thQ. present 
day is it possible to draw the line quite precisely between judicial 
and administrative work — we shall see that at the present day 
the Judicial Committee of the Privy Council performs functions 
which are not strictly judicial.® In 1641 the Act which abolished 
the court of Star Chamber was entitled “ an Act for the regulat- 
ing of the Privy Council and the taking away the court* commonly 
called the court of Star Chamber.” ® This title shows that the 
two bodies were separate, and yet so closely connected that it 
was impossible to distinguish accurately between them. 

The increase of business which had led ho this new organiza- 
tion of the Council led also to the creation of a number of pro- 
vincial Councils in different parts of the country. The most 
important of these were the Councils of Wales and the Marches, 
and of the North. 

The Council of Wales and the Marches probably originated 
in the Council of the Prince of Wales which, from Edward I.*s 
reign onwards, had exercised authority in the Principality. The 
jurisdiction of this Council was extended in Henry tVIL's reign 
to the Marches, and it developed into the Council of Wales and 
the Marches.® It did its appointed work efficiently;'^ and its 
existence and legality were recognized by the statute of 1 543.^® 
The Council of the North was reorgaiTized on the model of the 

^ As Bacon said in a letter to James I., ** The Star Chamber in the institution 
thereof hath two uses ; the one as a supreme Court of Judicature ; the other as an 
open Council,” Spedding, Letters and Life vii thus in 1590, Dasent xix 222, the 
Council ordered that a person should attend ** on us at the Star CTiamber.” * 

‘^Select Cases in the Sj^ar Chamber (S.S.) i, xii. 

3 Thus at pp. 19, 56, loi, 186, 326, 367 we get proclamations of Orders in 
Council, and the Lord Chancellor's annual charge to the judges of assize and the 
justices of the peace. • 

* Thus in the Order8*3 and 9 made by the Council in 1627, cited in the App. 
to Selbourne’s Judicial Procedure in the Privy Council, Wednesday and Friday 
afternoons were set apart, for despatch of suitors, if the greater occasions of state 
do not hinder.” g 

® Below 524-525. ® 16 Charles I. c. 10. 

A Council had also been s|!t up in the West in 1540, 32 Henry VIII..C. 50; 
but owing to local opposition it had soon ceased to exist, Coke Fourth Instit. 246. 

® Above 126-128 ; Skeel, The CounSil in the Marches of Wales 28, 29, 269, 270. 

® In 1538 Lee could write to Hen^ VIII., “ Your subjects in Wales be in such 
order that, since Christma|, I hear of neither stealin|f, riots, murders, nor' man- 
slaughter,” L. an<l P. xifi, 1 no. 222. 

34f 35 Henry VIII. c. 26. It was popular at first because it brought justice to 
the doors of the people ; there was great indignation when, contrary to expectation, 
persons were still summoned to Westminster, L. and P. iv na 220Z. 

Reid, op. cit. 147-149; for the earlier history see ibid Pt. I. 
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Council of Wales and the Marches after the Pilgrimage of Grace ; 
but with a somewhat less extensive authority.^ Both Councils 
^xercised, within the area of their respective jurisdiction, judicial 
and administrative powers similar in kind to those which the 
Privy Council and the court of Star Chamber exercised over the 
wjiole of England.^ They controlled the local government — 
according the Act of 1 543 justices of the peace in Wales and 
the Marches were to be appointed by the advice of the Council.^ 
Their relation to the Council and Star Chamber was that of 
assistants and subordinates and, that being so, the fact that a 
case fell within their jurisdiction, did not impede the concurrent 
jurisdiction of the Council and Star Chamber.® 

We m»st now turn to the nature of the judicial work done 
by the Council, the Star Chamber, and these provincial Councils. 

The jurisdiction of the Council, civil and criminal, continued 
to be almost as wide as it had been in the Middle Ages ; and 
the limitations upcti its power were still somewhat indefinite. 
The growth of the court of Chancery and of the court of Requests 
was taking away much of the CounciTs purely equitable juris- 
diction. The court of Admiralty took cognizance of many 
maritime and mercantile cases which formerly were brought 
before it. It was coming to be recognized that cases with which 
the ordinary courts could adequately deal should be left to them.® 
It was certain that it could not deal with freehold, treason, or 
felony."^ Within these limits it acted freely. 

^ ^eel, op. cit. ^o, 276, 277 — “ The Council of the Marches was the older and 
more important ^dy. . . . The Presidents of the Northern Council were, with the 
great exception of Wentworth, men of no special note. . . . The powers of the 
Council of the North were also kss extensive . . . e.g. it cOuld not punish treason." 
The Council of the North regularly heard civil cases, L. and P. xx, ii no. 109; ibid 
xxi, ii no. 596— a session of twenty days for this purpose ; Reid, op. cit. 149-150. 

The Council of Wales was, by the instructions issued in the latter part of the 
sixteenth century, empowered to hear all complaints and petitions concerning all 
civjj and criminal causes put up to them by persons unable to sue at common law, 
to hear all complaints as to the misdeeds of officials, to issue proclamations, to com- 
pound for all forfeitures arising from the breach of peifcl statutes, to punish perjury 
of jurors, to repress all manner of crimes, to use torture in case of suspicion of treason, 
murdei^r felony, to punish seditious rumours, to sec that the laws as to enclosures 
were obeyed, to enquire into r^ses of bribery in connex^n with assessments for the 
subsidy or taking of musters or providing armour, to see that the ecclesiastical courts 
did their duty, Skeel, op. cit. 89-93 I cf. Prothero, Documents 363-388 for the seven- 
teenth century instructions to these Councils. • 

^34, 35 Heni^ VIII. c. 26 § 21. 

^Dasent V299; viioi; vii 141, 177, 309,336; viii 204, 207, 231; x n6, 117, 
266 ; xiii 13 1, 246 ; xix 57 ; cf. for communications between the Privy Council and 
the Council of the North, Letters and ^pers xiii, i no. 1269 (1538) ; ibid xx, ii no^. 
109; and for some instructions to that Council, S.P. Dom. Add. (i547-;565) 39g;;4®ft 
(1566-1579) 463 ; Reid, o^ cit. 158-160. • 

< B Hudson 117. • # 

‘Dasent xx 251, an appeal is dismissed as fit for th^justioes. • 

7 Above 488 ; cp. Hudson 118. It would appear that the court could only act, 
as the court of Chancery acted, by restraint of the person ; thus the Council 
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We can roughly divide the cases which came before the 
Council into two classes : (i) cases which in some way concerned 
the state ; (ii) private cases.^ ^ 

(i) The first class comprises many different kinds of cases. 
We have seen that matters concerning foreign trade and foreign 
merchants were regarded as peculiarly within the jurisdiction/)f 
the Council. Though many of these cases came befol’e the court 
of Admiralty, the Council never ceased to be able to take cog- 
nizance of them. Sometimes they determined them, sometimes 
they sent them to the court of Admiralty, to the cinque ports, 
or to arbitration. Thus we get before the Council cases of 
piracy, prize, salvage, insurance, and miscellaneous disputes 
arising in the course of trade.^ It intervened to artange com- 
positions with creditors in cases where the trader through no 
fault of his own had become insolvent. It sometimes even went 
so far as to imprison the creditor who would not assent to a 
reasonable composition.^ •' 

The court was deemed to be especially bound to look into 
matters which might concern the safety of the state. It acted, 
says Hudson,^ as “the curious eye of the State and the King*s 
Council prying into the inconveniences and mischiefs which 
abound in the Commonwealth.” It was not strictly bound by 
the straight rules of the common law in dealing with such 
matters. “ By the arm of sovereignty it punisheth errors creep- 
ing into the Commonwealth, which otherwise might prove 
dangerous and infectious diseases, or it giveth life to the execu- 
tion of laws, or the performance of such things *as are necessary 
in the Commonwealth, yea, although no positive law or continued 
custom of common law giveth warrant fo it.” ® But such powers 
could only be used for weighty causes. If used for common 
cases it would destroy “ order and course.” ® 

On these principles the court acted in punisljing libellous 
and scandalous words, conspiracy and false accusations, riots, 
fraud, maintenance, fotgery,^ and, above all, it saw to the due 
execution of the laws against recusants.® In fact, the lige was 
• «. 

wrote in 1590 to Scotland (Dasent xix 380-382), ** Theire Lordships had not onie 
aucthorytie orderlie by anie lawe (as Counsailors onlie of State) to sease ante lands 
and goods of anie subject which proceedings belonged onlie to Judyciall Courts, 

. . . but yet theire Lordships had don what they might doe ii^lyke cases, which 
was to commytt him the partie to pryson, there to remain e untill he performed 
theire order this view is borne oht by the case of Saxy, below 505. 

^ This is in substance the division wh^h Lambard makes, Archeion 93. 
a They occur in all the volumes of the Acts of the Privy Council, see especially 
Dasent xiv, xxviii ; for details see Bk. iv Pt. I. c. 3. 

® See c.g. Dasent xvii * 

^.Op. cft. 126. • ® Hudson 107. 

^ Ibid 214, 215. ^ Ibid 62-123 ; Bk iv Pt. I. c. 4. 

* Acts of the Privy Council passim. 
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sometimes difficult to draw between a Star Chamber case and 
a case for the court of High Commission.^ It could act more 
e^ectually than the ordinary courts, because it could examine 
the parties,^ and where occasion required, it habitually employed 
torture.^ In so acting the court made permanent aad valuable 
additions to our criminal law ; and it is clear that both the law 
itself ajid fts administration needed improvement. Hudson 
supplies a striking illustration of the defects of the law.'^ One 
Saxy had by a forgery got judgment for ;^8oo against his factor 
Hudson. Hudson was in prison, having been taken in execution 
upon the judgment so obtained against him. After the judgment 
had been got, Saxy was convicted of the forgery ; and yet the 
judge decidfed that this was no ground for relieving Hudson, 

“ holding the judgment given so sacred that they would not 
deliver the innocent without the consent of the forger, who 
maliciously remained in prison himself, rather than he would 
deliver his wronged® factor.” The administration of the law 
was liable to he overborne by force, and its purity was not always 
above suspicion. Sometimes even the warrants of the Star 
Chamber itself could not be executed.^ Officers sometimes 
raised riots to further their own ends under the pretence of 
justice.® Juries were habitually influenced. Hudson tells us 
that, during the hearing of a case of this kind, the Earl of 
Leicester said that he did not know that writing a letter to in- 
fluence a juror was an offence.' No less a person than Sir 
R. Manwood, Chief Baron of the Exchequer, procured at the 
assizeif a corrup? verdict in favour of one of his servants, and 
made use of his position to force one Roger Underwood, a very 
poor man, to give him a ifaluable chain.® 

It is clear that these powers, when honestly exercised, were 
valuable and useful. It is true that the punishments inflicted 
often appear ^excessive and brutal ; but we must remember, in 

the lirst place, that the enormous fines which it imposed were 

• 

^ Allen V. Jemmat and others, Star Chamber Cases (C.S.) 72, 73. 

® Cobe, Fourth Instit. 63. 

® Dasent hi 230, 407 ; iv I7§, 201, 284. ^Pp. cit. 65, 66. 

*^,Dasent xiii 106 ; xx, xxii ; the warrants of the court were sometimes forged, 
ibid XX 242 ; xxiv 486, 487. 

* Hudson 83. * Ibid 92. 

® Dasent xix 42!^ ; xx 95, 219 ; xxii 449, 450 (1592), we have his submission and 
confession, this day also the Lord Chief Baron having made and subscribed the 
above said submission before their Lordships torching his great offences and in- 
dignities committed to the dishonour of ^ir Lordships in general, and to som of 
them in particular, and further promised to their Lordships that a chein formgd^ 
taken by the said Chief Baron from one Roger Underwood, a very poor man, 
pretending yt to be his o\A, should be forthwith delivered into the hands of the 
Lord Cobham, and likewize to be ordered by his Lordship^or the matter ui question 
touching the said chain, as in equity and conscience his lordship shal think meet 
and reasonable ; for another notice of this case see Manningham's Diary (C.S.) gi. 
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habitually reduced, for as Hudson says, they were imposed not 
“secundum qualitatem delicti,” but “in terrorem populf;”^ and, 
in the second place, that, apart from political cases, the cruelty 
of the Star Chamber was the cruelty of the times rather than 
cruelty of the court.^ The punishments awarded by statute law 
were quite as severe. 

(ii) The Council continually interfered in private disputes. 

We have seen tliat the number of these cases was so great 
that it seriously interfered with the administrative work of the 
Council. Some of these cases were brought before the court 
because for various reasons it was impossible to get justice else- 
where.^ Others were cases concerning corporate bodies with 
which the crown deemed itself to have especial concern,^ whether 
they were trading corporations, Oxford or Cambridge colleges, 
or corporate towns.® But, when all deductions have been made, 
it is clear that the Council heard a large number of cases which 
were purely private. This is no doubt partly due to the fact 
that a stronger and purer justice could there be had. Partly 
also it is due to the fact that the age was litigious. When re- 
course to open force is prevented feuds will be prosecuted by 
litigation.® The court was open to all — “ from king to beggar.” ^ 
The pertinacious litigant — even the personal litigant of the 
female variety® — made good use of their opportunities. A 

^ Hudson 224 ; Baildon, Les Reportes, etc., Ixii, and App. VIl. ; Gardiner, 
History of England i 284. >> 

Baildon ixii, Ixiii. 

^ Thus Hudson said at p. 57, the court used to direct a #rial and to order that 
the parties should abide by the result ; as he says, if this course were now*pursued, 
“ great titles would not have five verdicts on the one side and six on the other, and 
the land spent before the suit ended ; ” cp. Lambed, Archeion 102-107 for instances 
of cases of wrong-doing which the ordinary law was powerless to punish. 

* Hudson 56. 

B Dasent i 137 (City and Town of Oxford) ; ii 296 (Bailiffs of Oxford and Oriel 
College) ; vii 119 (City and Town of Oxford) ; xix 318-321 (St. John's College, 
Oxford) ; xiv 44, 78 (Trade of soap boilers at Gloucester) ; xix ^77 (Corporation of 
Waterford); xxii 444 (the towns of Colchester and Halstead, piracy of trade marks). 

‘This is a feature coaimon to all ages. Roger North noticed, in the latter 
part of the seventeenth century, that “ The Cornish men are very fierce and con- 
tentious, and strangely given to indict one another. . . . This, as they say. prevents 
bloodshed ; which would ^llow if revenge had not^that vent,” Lives of tne Norths 
i 155-156. A similar use was made of the Spanish inquisition, Ranke, Turkish and 
Spanish Monarchies, 62, 63 (Kelly's Tr.). When a province is newly settled in 
India there is an immediate rush of litigation to the courts, Maine, Early History 
of Institutions, 289 ; he says, If the transition from one state #f society to another 
in modern India was not sudden, but gradual and slow, as it universally was in the 
old Ayran world, we should see the battle with technicalities going on in Court at 
the same time that the battle was wage^put of Court with sword and matchlock ; ” 

this is just the picture presented to vs by the Acts of the Privy Council ; see 
e.g. Dasent xxii 226 ; and cp. Y.B. 12, 13 Ed. III. (R.S.) cxi, cxii ; Reid, op. cit. 178. 

7 Hudson 129. f C 

B Baildon, Les^RepoAes, etc., lx; in Rilie v. Sheldon (1603) 161, a woman who 
appeared before the court after two verdicts against her, and sundry petitions to the 
queen, was called “ a clamorous and impudent woman,” and ordered to be whipped. 
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tailor’s bilV matrimonial squabbles,® testamentary suits,® the 
ownership of a horse,^ disputes between landlord and tenant,* 
ppaching,® sharp practice of all kinds were brought before the 
board.^ “Nothing,” says Dasent, “is more remarkable than 
the constant devotion with which this comparatively trivial 
d^jly work was carried on by those whose whole energies might 
well h^ve been absorbed in the anxious consideration of the 
dangers which were so closely besetting the country and the 
Queen. To Burghley and Walsingham, engaged in laboriously 
unravelling the tangled threads of a skein of conspiracy and 
murder, the details of the settlement of a quarrel between two 
Norfolk neighbours must have been supremely uninteresting ; 
but they seldom missed a meeting of the Council.” ® 

The jurisdiction of the provincial councils was substantially 
similar to that of the Star Chamber. In addition these Councils 
had power to determine personal actions and an equitable juris- 
diction ; but they cduld not issue injunctions to stop proceedings 
before the common law courts.^ Their common law and equit- 
able jurisdiction was not rendered illegal by the Act of 1641,^® 
which put an end to the jurisdiction of the Council and Star 
Chamber and of any courts exercising a like jurisdiction ; and 
we have seen that, after the Restoration, the Council of Wales 
was reconstituted, and continued to exercise this jurisdiction 
till it was abolished by statute in 1689.^^ 

The testimony of contemporary writers and of modern his- 
torians proves that both Council and Star Chamber were, during 
the w+iole of the Tudor period, both necessary and efficient in- 
stitutions. Lambard calls the Star Chamber a “ most noble and 
praisworthy court,” and notes that by “the influence of its super- 
eminent authority all other courts of law and justice that we have, 
are both the most surely supported, and the more evenly kept 
and managec^.” “ It is,” says Coke, “ the most honourable court 


and her husband was fined £20 for not better governing his wife ; Lady Russel 
(1604, i|3o5), however, had her say — ** ail the Courtc and presence murmuring and 
makynge greate noyse, gyving no care to anythinge she saide, her owne Counselle 
goinge from the barre allso ; yet shee wente one w^'oute any change or any waye 
abashed at all, in a very boulde and stoute manner . . . whose revenge of her 
tongue seemed to be the summe of her desire,” Rilie v. Sheldon (1603) 276 ; in 
i 6 o 2 the lords h^id made an order that no woman was to appear in person ; but it 
does not appear to have been observed. 

1 Dasent viii 144. ® Ibid vii 197 ; iic, xxiii, ^ ibij ^iv 49. 

^ Ibid i 29. ® Ibid x ^ ; xi, xxviij xxviii ; xii i8 ; xiv, xxxi. 

•Mbid xi, xxvii, ^ Ibid yJ^xx^ 126, 127, 133, 134. 

* Ibid xiv, X, • 

* Instructions for thf Council of Wales (1617) y^ii, xxi, Prothero, Documents 

384-385 ; Reid, op. cit. 349, 362-363. • * 

Above 127 ; below 515. 

Above 127-128. Archeion 217. 
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(our Parliament excepted) that is in the Christian world. . . . 
And it is truly said, Curia Camerae Stellatae, si vestustatem 
spectemus est antiquissima, si dignitatem, honoratissima. Th^s 
court, the right institution and ancient orders thereof being ob- 
served, dotli#keep all England quiet.’* ^ Bacon ^ called it “ one of 
the sagest and noblest institutions of this kingdom ”. Palgraye, 
whose descriptive summary is as just as it is eloquent” truly says 
that “ the judicial character of the ‘ Lords and others of the 
Council * was so marked and prominent that they appeared to 
form the ruling aristocracy of the kingdom. Their vigilant equity 
was the safeguard of the weak and feeble. The poor looked to 
them for aid. Rich and powerful men feared their state, gravity, 
and discretion. The highest powers of justice seemed fo be vested 
in them. The kingdom was under their magistracy and rule.” 
In fact, the powers wielded by the Council and Star Chamber 
guided England through the great changes of this century of 
Renaissance and Reformation, enforced a hfgh standard of duty 
on all other courts and persons entrusted with governmental 
functions, and thus not only gave internal peace to the country, 
but fitted Englishmen to use wisely that large measure of liberty 
which they acquired in the following century. 

We shall now see that, during the closing years of the Tudor 
period, the jurisdiction thus wielded by the Council and Star 
Chamber had begun to excite the professional jealousy of some 
of the common lawyers. But this professional jealousy was quite 
ineffectual to limit the jurisdiction wielded by these bodies, 
until, by reason of the use made of the court oT Star Chamber 
by the Stuarts, it was reinforced by a national opposition to the 
Stuart scheme of government in state and church. 

III. The Early Stuart Period 

The growing organization and jurisdiction of*the courf of 
Star Chamber, the cri^ation of the various subordinate Councils 
throughout the country, the rapid development of the court of 
Chancery and the Court of Requests, and^the growth of the juris- 
diction of the court of Admiralty, threatened the supremacy of 
the common law system. All these courts acted upon principles 
and by means of a procedure unknown to the conimon law. It 
Was natural, therefore, thaj the common lawyers .should take 
alarm. I have already describec^he attack made by the common 
IS^ .. courts upon the courts of Cnancery and Requests ; afiS’we 
shall see that in the latjer half of the sixteenth century they made 
a similar ^attack tuport the court of Admiralty. But during the 

^ ^ Fourth Instit. 65. * History of Henry VII. > Council xo4-io8. 
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greater part of Ae Tudor period there are very few signs of any 
conflict between the common law courts on the one side and the 
(jjouncil and Court of Star Chamber on the other. A decision in 
a case of 1493 that, according to the true construction of the Act 
Pro Camera Stellata, only the Chancellor, Treasurer and Privy 
Seal were the judges, and that the others were only assistants,^ 
looks, l^r. teadam thinks,*^ “ like an attempt prompted by the 
jealousy entertained by the common law judges against the: pre- 
rogative to impair the activity of the Star Chamber.” Whether 
it was so or not, it failed ; ® and Coke considered that it rightly 
failed.^ In 1550 there is a case in which the common law judges 
refused to obey the orders of the Council, because they considered 
that such obedience would be a breach of their oaths to obey the 
law and to stay no process of the common law." In 1 566 the 
judges put a restrictive interpretation upon the statutes which 
gave the Star Chamber power to punish for perjury.® Put such 
cases are very rarct; and, in fact, during the earlier part of 
Elizabeth’s reign, they do not seem to have been quick to resist 
the Council’s interference with their jurisdiction.^ But in the 
latter part of the reign the judges began to criticize the proceed- 
ings of the Council ; we can trace divergencies of opinion between 
the common lawyers and other members of the Council in the 
Star Chamber itself ; and the legality of the Star Chamber and 
of certain other branches of the Council began to be ques- 
tioned. , 

In 1 591 the judges addressed to the Lord Chancellor and the 
Lord»Treasurer*an opinion as to imprisonments by the Council, 
“ against the laws of the realm.” ® They complained that many 
had been imprisoned merely for prosecuting ordinary actions at 
the common law ; that persons discharged by the courts of com- 
mon law had been again committed to prison ; and that persons 
had been imprisoned ** till they would release the lawful benefit 
of ^heir suits, judgments, or executions.” They then gave it as 
their opinion that a committal by the Queen’s special command, 
by order from the Council, or for treason, was good ; “but if any 
person shall be commjjted for any other cause, then the same 
ought specially to be returned.” 

• ■ 

1 Y.B. 8 Hy. ^II. Pasch. pi. 7— they reasoned on the analogy of Edward III.'s 
statute relating to the Exchequer Chamber, above 244. 

^Select Cases in the Star Chamber (S.S.) iiix. 

*lhy i Iviii, lix ; cf. Hudson, op. ctj/50. 

* Fourth Instit, 62, cited below 5137 

® Dasent, iii 159-160.^ • Onslowe’s Case,*Dyer 342 b. 

7 Select Pleas of the Admiralty (S.S.) ii 22 ' 23 » n# n. 2. 

B Printed in Prothero, Documents 446; for the consAtutiojial significance of this 
protest see Bk. iv Pt. I. c. 6. 
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In a case reported in 1602 ^ we find the professional feeling 
of the common lawyers strongly marked. Yelverton, ‘judge of 
assize, had taken precedence of Burghley, the Lord President of tlje 
Council of the North, on the strength of a statute of Richard II.*s 
reign/-® Fo^ this he was summoned before the court of Star 
Chamber. “The Lord Admiral was bitter against the judges, 
and said that he thought that the professors of the la^^ would 
press their honours, and titles, and dignities from them.” The 
Secretary said that the Council of State could alter or order the 
placing of persons of honour or office. On the other hand, the 
Lord Keeper and both the Chief Justices supported the judge — 
saying that the Council of State could not alter the course of the 
common law. One of them added that “ he woulde be sorrye if 
yt coulde.” On this occasion the court differed in opinion. But 
at another sitting, in the absence of the Chief Justice, it was 
ordered that Yelverton confess his fault at the assizes. In the 
end the Queen interfered and changed his circuit. An order had 
already been issued that the Vice-President of the Council of 
the North should also have precedence of the judge of assize.® 

In this state of professional feeling we are not surprised that 
the legality of the jurisdiction of the Council was attacked, when- 
ever it was possible to do so. We have seen that certain branches 
of the Council were founded upon statutory authority.^ It was 
impossible to go behind this, unless it could be shown that such 
authority had been exceeded. An attempt to do thiji. was made, 
but without success, in the cases of the Council of Wales and the 
Council of the North. * * 

The Council of Wales and the Marches had been, as we have 
seen, created by the prerogative ; but ifc had been recognized by 
statute. In 1604 one Fairley had been imprisoned for dis- 
obedience to an order of the Council. He sued out his writ of 
Habeas Corpus. The writ was disobeyed by the Council. This 
ultimately brought on the question as to the territorial limits of 
the jurisdiction of the Council.® The judges resolved that it had 
no jurisdiction over the English counties of Worcester, Hereford, 
Gloucester and Shropshire.® But though the authority of the 
Council within the four shires was in consequence much dimin- 

1 Les Reportes, etc., 150; see Reid op. cit. 351-354. It may' be noted that in 
^he case of Falkland v. Mountmorris and others 1631 (Cases in the Star Chamber 
(C.S.) zg, 20) Hyde, C.J., laid far more stress on undue means taken to influence a 
jury than the rest of the court. W 

* .0 Richard II. c. 3. * Dasentaxxii 488. * Above 502. ' 

*'For this controversyrsee Bacon’s Works vii 569-611 ; Bacon argued in 1605 
for the jurisdiction ; see also ^P. Dom. (i6o3-x6to) 398, jAcxi 14 ; ibid 404*405, xxxi 
30, 32; ibi(^ 423, xx3^i 13, Cor the views of Lord Eure, the Lord President of the 
Council ; and cp. Egerton Papers (C.S.) 4x7. 

° Coke^ Fourth Instit. 242, 243. 
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ished, the crown *did not intend entirely to relinquish it. It was 
seen that*to do so would admit the illegality of all branches of 
t\\p Council’s jurisdiction founded on the prerogative alouc.^ 
As it was clear that the prerogative had usage, more or less 
recognized by the legislature, to support it, the royal advisers 
did not consider it expedient to submit to the views of the 
commoy lav^ers. In 1605 an attempt was made to deal with 
the matter by statute. But this failed; and in 1607, when 
Bacon was Solicitor-General, a series of reformed instructions 
were issued for the guidance of the Council. The royal claims 
were maintained ; but the extraordinary criminal jurisdiction of 
the Council was practically ^confined to Wales. But, after the 
Parliamentary proceedings of 1605, the maintenance of even a 
civil jurisdiction aroused a strong opposition. In Herefordshire 
the bishop and twenty-six of the leading gentry protested ; and 
in Worcestershire the sheriff declined to obey the orders of the 
Council.^ In 1608 the Privy Council decided to ask the judges 
whether the maintenance of the civil jurisdiction was legal ; and, 
as there had long been a similar agitation against the Council 
of the North, ^ it was decided to argue at the same time the 
question of its legal position. The two cases were parallel as 
this Council had also been recognized by statute.^ It was clear 
that a constitutional question of some importance had been raised. 
The case was argued for six days before the judges; and the 
opinion of tjie judges was given by Coke. As it was never pub- 
lished it was probably not favourable to the crown. This is the 
more probable, ste Coke tells us, that in 1 609 the judges resolved 
that the criminal jurisdiction given to the Council of the North 
to hear and determine certain criminal offences at their discre- 
tion, and to decide real actions and other civil suits was illegal.^ 

The crown did not, however, abandon its claims to exercise 
jurisdiction through the Council either in Wales and the Marches 
or fti the No Ah. In 1610 the grievances of the English counties 

were Brought before Parliament. The king promised inquiry ; 
but he did little more than promise. Though the agitation con- 
tinuecf nothing was doqe ; and in 1617 iiew instructions were 
issued, which gave to the Council of Wales and the Marches 
an extensive civil jurisdiction, an equitaljle jurisdiction, and a 
• 

^ This danger was pointed out in i6io, S.P. Dom. (1603-1610) 649, Iviii 56; and 
had been already experienced, ibid 531, xlvjii 47. * 

^^gl^^ther cases of agitation againswie jurisdiction see S.P. Dom. (1603-161^ 
39^1720(^4; ibid 637, lviL96; cp. ibid 229, Ixxvii 53 ; see ibid 262, 

74i 75»7®» efforts ^ Sir Herbert Crofts, the memtfcr for Hereford, on behalf 

of the rour shires iii the Parliament of 1610. # 

• Reid, op. cit. 221-222, 346-350, 355-358. * • • 

*32 Henry VIII. c. 50 ; 13 Elizabeth c. 13; Fourth Instit 246. 

* Fourth Instit. 245, 246 ; Reid, op. cit. 358-359. 
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jurisdiction similar to that of the Star Chamber.^ Similarly, 
the decision against the Council of the North was evaded, by 
omitting the clauses objected to in the commission, and inserting 
them in the secret instructions to the Council/^ James I., on fhe 
protest of the judges of the court of Common Pleas, gave orders 
that the instructions should be enrolled.^ But in 1632 the King’s 
Bench was still issuing prohibitions against it.** Tho'r effect ifpon 
the Council was small, as Charles I. in 1629 had directed it to 
keep within its jurisdiction, but if it kept within it to disregard 
Prohibitions.^ Coke could only recommend some sort of statu- 
tory settlement of its jurisdiction.® 

The attack upon these branches of the Council’s jurisdiction, 
though backed by the common law courts, had foiled. The 
opponents of the jurisdiction of the Council had a much weaker 
case against the Star Chamber itself. The more recently 
established branches of the Council — the Council of Wales and 
the Marches, and the Council of the North^^were in a position 
like that held by the Court of Requests. They could not pray 
in aid a prescriptive title. In the Star Chamber the jurisdiction 
of the Council itself was exercised ; and for the exercise of some 
kind of jurisdiction there were abundant precedents. Its position 
was more analogous to that of the court of Chancery. The 
common lawyers might dislike it, but they could not deny that 
for some purposes it was a legal court. Their attack upon it, 
therefore, took the form of an attempt to limit its Jurisdiction. 
In order to do this, they contended that, as a distinct court, it 
owed its origin to the statute of 1487. That statute Jiad in 
reality only defined, as certain earlier statutes had defined, some 
of the branches of the Council’s juriscjiction which the circum- 
stances of the time had rendered especially important ; and, with 
a view to their more efficient exercise, it had entrusted them to 
a special committee.'^ But it was clear that at the beginning of 
the Tudor period the court of Star Chamber had be^un to preS»ent 
the appearance of a c^urt more or less separate from the Council 

^ Protheio, Documents 378<387 ; for an instance of the Prohibition^ issued 
against the Council of Walts see Fox v. Blackwood 6 15) Cro. Jac. 347 — a Prohibi- 
tion against meddling with freehold because it was a matter determinable by the < 
common law. ^ 

3 Fourth Instit. 246. ' * 

’ They had granted prohibitions against the President and Council, ibid 246. 

* Gardiner, History of England vii 238, 239. 

® S.P. Dom. (1628-1629) 585, cxlv 2^ cp. Rymer, Foedera xix 421 ; for Went- 
^«grth*s manner of dealing with recalcitrants see Rushworth ii 88, 2i5-2'»r‘;i&e5|Mf nt-. 
wfeth’s life in D.N.B. 27^; S.P. Dom. (1631-1633) 450-451, cc xxvi i. 

*The existing statutory recognitions of this braiich of the Council Coke 
treats as a recognition nv?r jiy of its existence ; but what jurisdiction they have 
is the question,” Fofirth Instit. 246. 

7 Above 494-495. 
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acting as an executive body; and the power which the Star 
Chamber exercised of examining the defendant upon interroga- 
tories was based on this Act' It was therefore plausible to 
contend that these phenomena were due to the statute of 
Henry VII. It followed that the jurisdiction '•f the Star 
Chamber was limited by its provisions. 

Thij th^Sory was not in accord with historical fact ; and it 
was condemned by the leading lawyers of the day irrespective of 
political party and professional bias. Hudson says:“ “I well 
remember that the Lord Chancellor Egerton would often tell, 
that in his time, when he was a student, Mr. Serjeant Lovelace 
put his hand to a demurrer in this court, for that the matter of 
the bill contained other matters than were mentioned in the 
statute of 3 Henry VII., and Mr. Plowden, that great lawyer, put 
his hand thereto first, whereupon Mr. Lovelace easily followed. 
But the cause being moved in court, Mr. Lovelace, being a young 
man, was called to answer the error of his ancient Mr. Plowden, 
who very discreetly made his excuse at the bar that Mr. Plowden’s 
hand was first unto it, and that he supposed that he might in 
anything follow St. Augustine. And although it were then 
overruled, yet Mr. Serjeant Richardson, thirty years after, fell 
again upon the same rock, and was sharply rebuked for the same.’* 
Coke in his Fourth Institute ® argues strongly in the same sense. 
“ This act of 3 Henry VII. did not raise a new court ; for there 
was a court .pf Star Chamber, and all the King’s Privy Council 
judges of the same . . , and therefore the sudden opinion in 
8 Henry VII., ‘and of others not observing the distinction 
between Acts declaratory of proceedings in an ancient court, and 
Acts introductory of a new law in raising of a new court, is both 
contrary to law and continual experience.” It follows that the 
court had jurisdiction over offences other than those mentioned 
in the act, “ and this must of necessity be in respect of the 
fornfer jurisdiction.” Bacon, as we have seen, upheld the 
legality*of the court.^ There is a strong caSe in favour of a view 
in whicji Coke and Bacon agreed. 

But it is clear that tJ^q common lawyers, were viewing with 
increasing suspicion any exercise of jurisdiction outside their 
own. Hudson probably well represents the views of the pro- 
fession at the beginning of James I.’s reign .when he says® 
that, “being in the second part of this treatise to handle the 

, ao^it. at p. 51. 

^ At pp. 62, 63 ; the argument also appears in 1630, see Chambers* Case, Cro. 
'Car. z68. • i 

I " < Above 508; of the same opinion was Sir Th. Smitlf, Commonwea^ih, Bk. iii 

^ 4 ; and Lambard, Archeion 185-186, 197-200. 

*Op. cit. at p. 49; cp. Lambard, Archeion 125-129. 
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jurisdiction of this high court [the Star Chamber], I must steer 
a course full of peril betwixt Scylla and Charybdis ; for tf on the 
one side I shall diminish the force, or shorten the stretching argi 
of this seat of monarchy, I should incur . . . much danger of 
reprehension ; and if on the other side I should extend the power 
thereof beyond the due limits, my lords the judges, and my 
masters the professors of the common law, will easily tajj me for 
encroaching upon the liberty of the subject, and account me not 
only unworthy of the name of my profession, but of the name of 
an Englishman.” 

As the controversy between the king and Parliament grew 
more bitter, it became more and more apparent that it could not 
be settled by merely legal reasoning. That controverRy absorbed 
all existing differences of opinion upon many varied matters, and 
ranged the disputants in one of the two opposing camps. The 
upholder of the rights and privileges of Parliament, the common 
lawyer, the low churchman, and the Puritan opposed the upholder 
of the absolute prerogative, the upholder of the Council, and the 
high churchman. Both sides sought to prove their views by 
their interpretation of precedents drawn from history; and in 
both cases the interpretation was one-sided. But we have taken 
our law from the Parliamentary statesman, and we are apt, 
therefore, to forget that the historical basis upon which it pur- 
ports to rest is often questionable. The legal views of their 
opponents have been ruled to be erroneous ; and ^we are too 
ready, perhaps, to think that they are erroneous because their 
historical basis is false. * r 

The tyrannical proceedings of the Star Chamber aroused 
popular feeling against it.^ It was, ib is true, an efficient court 
where the case before it was not political. But the political 
cases, though they were the smallest part of its daily business,* 
made the most noise at the time, and have given to it its reputa- 
tion in history. The Parliamentary statesman saw the expediency 
of abolishing the mo A efficient means of prerogative government* 
The common lawyer saw a means of at length triumphing over 
a rival judicature. The Puritan saw th|^ fall of a court by which 
he had been persecuted.^ The jurisdiction of the Council, there- 

* See the cases of Pryrine, Burton, and Bastwick, Gardinen History of England 

viii 228-233. ‘ ^ 

3 Les Reportes, etc., Hi ; Repprts of Cases in the Star Chamber (C.S.) ; Gardiner, 
op. cit. vii 85. ^ 

* Clarendon, History of the Rebellnm (Ed. 1843) 28. ^ 

* The limit was not; clearly drawn baween the jurisdiction of the ?itjtftn 5 fiibcr 
and the High Commission, Cases in the Court of Star Chamber (C.S.) 72 ; we shall 
see, below 608-600, that^tht: reason is to be found in the fact that the High Com- 
mission Occupied, ^n relation to the ecclesiastical department of the state, a position 
fundamentally similar to that occupied by the Council and the Star Chamber in re- 
lation to the secular departments. 
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fore, fell with the^ victory of the Parliament in 1641.^ The pre- 
amble to *the Act is a good illustration of the historical method 
o^ the Parliamentary statesman. It is hardly less one-sided 
than the reading of history to be found in Finch or Berkeley’s 
judgments in the Case of Ship Money, It adopted a fegal theory 
which had been decisively condemned by the best lawyers of tlie 
day* . • 

The preamble recites Magna Carta, and the statutes of 
Edward III.’s reign passed against the jurisdiction of the Coun- 
cil.^ It recites the fact that it has no proper Latin plea roll, 
as by statute it ought to have. It recites the statute 3 Henry 
VII. c. I and its amendment by the statute 21 Henry VIII. c. 
20 , and states that the “ judges have not kept themselves to the 
points limited by the said statute.** These historical facts are 
evidently intended to show that the court is illegal. We have 
seen that they show nothing of the kind. But though we cannot 
take our history fronf preambles to statutes passed in times of 
political excitement, we still take our law as to the jurisdiction 
of the Council from this particular statute. I must therefore 
state its provisions in some detail. 

The Star Chamber, the Council of Wales, the Council of the 
North, the jurisdiction of the Star Chamber exercised by the 
court of the Duchy of Lancaster, and the court of Exchequer 
of the county Palatine of Chester were abolished; and “from 
henceforth no court, council, or place of judicature shall be 
erected . . . within this realm of England or dominion of Wales, 
which shall . . . bxercise the same or the like jurisdiction as is 
or hath been . . . exercised in the said Court of Star Chamber.** ® 
It was further enacted ^ “that neither His Majesty nor his Privy 
Council have, or ought to have, any jurisdiction ... by English 
bill, petition, articles, libel, or any other arbitrary way whatso- 
ever, to examine or draw into question, determine or dispose of 
the linds, tenements, hereditaments, goods or chattels of any of 
the subjects of this kingdom, but that tlffe same ought to be 
tried an^ determined in the ordinary courts of justice, and by the 
ordinary course of the la^^v*’ Penalties wereJmposed upon any 
official who infringed the provisions of the Act ; ® and the 
procedure upon the writ of Habeas Corpus was applied with 
« • 

^ 16 Charles 1. c. lo ; it is said that the king at Arst delayed his assent to the bill, 
but that on the Commons threatening to adwrn he thought better of it and gave 
his Dom. (1641-1643) 44 cccclij^ii 34. ^ 

* Above 487. 

> 16 Charles I. c. 10 as we have seen, when ^he Council of Wales was 

restored in 1660 ** the same or the like jurisdiction ” was ifbt restored to it, above 
X 26 -Z 37 . 

*§5. * 16 Charles I. c, 10 §§ 6 and 7, 
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improvements to die case of persons imprisoned by the Coun- 

cil.i 

Thus a number of courts, and a body of law, which threatened 
to be a serious rival to the common law, came to an end. With 
the effect of this Act upon English law as a whole, and upon 
the jurisdiction of the common law courts I cannot now deal 
fully. At this point it will be sufficient to say that*^^ it if largely 
due to this Act that English law knows a theory of ministerial 
responsibility and not a system of administrative law ; and that 
the common law courts permanently enlarged their jurisdiction, 
criminal and civil. 


IV. The Later History « 

When the Act of the Long Parliament deprived the Council 
of all jurisdiction over Phiglish bills or petitions, it deprived it 
of the greater part of the jurisdiction wh^fh it then exercised. 
But it did not deprive it of all its jurisdiction, because it still 
left it able to deal with appeals initiated by bill or petition from 
places outside the jurisdiction of the ordinary courts of law and 
equity. The expansion of England during the eighteenth cen- 
tury caused this jurisdiction to become of increasing importance. 
From the first it was dealt with by a committee of the Council, 
the constitution and jurisdiction of which are now regulated by 
numerous statutes. I shall therefore describe in the first place 
the history of this committee, and in the second pface its juris- 
diction. • 

(i) The appeal committee of the Privy Council. 

In 1667 we hear of a committee of the Council for trade, 
the foreign plantations, and to hear appeals from the islands of 
Jersey and Guernsey.^ The attorney-general and the king’s 
advocate were directed to assist the committee im the heari^ig of 
these appeals. In i^g 6 it was ordered that, “all appeals from 
any of the plantations be heard as formerly by a committee who 
are to report the matters so heard by them to His Majesty in 
Council”; and “that all the lords o^’the Council or any three 
of them be appointed a committee for that purpose.”® This 
committee, when it* sat to hear appeals, was jrenerally a small 
committee, consisting of “ the chief legal authorities, the Bishop 

^ § 8. It may be noted that the Commonwealth governments found themselves 
^N^jiged to set up similar courts to deal ^th disaffected persons which’ 
ably larger powers thaif the court of Star Chamber had ever possessed, see Acts and 
Ordinances of the Commoncvealth ii 492 (1650), 780 (z§^53), 917 (1654). 

^ Cited Saffor^ and Wheeler, The Practice of the Privy Council (Ed. Z901) 134 '* 
cf. Acts of the Privy Council (Colonial Series) i Introd. 

»lbidii3io. 
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of Londqn, one or other of the two Secretaries of State, and such 
other members of the Council as were interested in the matters 
it% hand.” ^ But each of these smaller committees was regarded 
as the committee for appeals from the Plantations,^ which was 
in substance a committee of the whole Council.^ ft was only 
natjiral therefore that many miscellaneous matters relating to 
coloniaUgovernment shall be referred to it by the Council. The 
most famous of these references was that of the petition of the 
House of Representatives of Massachusetts, presented by their 
agent Benjamin Franklin in 1774, praying for the removal of 
the Governor and the Lieutenant-Governor. Wedderburn, the 
Solicitor-General, made a personal attack upon Franklin, and the 
petition wa? contemptuously rejected ^ — an action which as much 
as any other single event helped to cause the American Civil 
War. 

As the eighteenth century advanced, the colonies increased 
in number and impoftance, and our Indian Empire was founded.'^ 
This naturally led to an increase in the number of appeals heard,**’ 
and to the gradual formation of rules of procedure. Thus rules 
were laid down as to the conditions under which appeals lay,’^ 
as to the manner in which the cases of the parties must be pre- 
sented,® and as to costs.® The committee were aware of the 
importance of laying down uniform rules throughout the British 
Dominions# For instance, in 1765, in a case which involved the 
construction *of a will relating to land, “ their Lordships thought 
it highly fit for tl\e sake of uniformity and certainty in a matter 
upon v^ich titles to land may depend, that a case should be 
made for the opinion of the court of King's Bench.” The fact 
that so many appeals cadie to the committee would seem to 
show that its jurisdiction was both needed, and commanded 
approval. But occasionally the colonial authorities were recal- 
citrapt, Ordei»s were sometimes disobeyed, and proceedings 
were sopietimes continued in the colonial ^ourts in spite of the 
pendency of an appeal.^® Occasionally the proceedings of the 
• 

^ Acts of the Privy Council (Colonial) ii ix, * 

‘ Ibid ii ix x, ^ Ibid ii vii viii ; ibid iii viii ix. 

* Ibid V 385-388 ; and cf. introd. xiv xv. , 

^13 George III. c. 63 provided for the establishment of a supreme court at 
Fort William, and eiSlcted (§ 18) that appeals should lie to the* Privy Council. 

® “ Taking the fifty years from 1720-1770. a comparison between the number of 
appeals in the first decade of the period an^the last show a change from 87-134, 
an^n^ljgjb^year of the said half cent^the number reached 23, whereas 
avdfll^Rrtheascertained yield of previoifi years was no higher than ii ; in i7?5 
and in 1765 it reached 18,” i^d v xxxi, 

’ Ibid ii xiii xiv. ® Ibid iif 2.18. 

® Ibid ii XV. Ibid iv 694. 

Ibid ii xii for illustrative cases. Ibid ii 743 (1727). 

**Ibid iv 309-3TI (1755). 



518 


THE COUNCIL 


f 


committee were spoken of in the colonial courts with great dis- 
respect, even by the colonial judges.^ 

It is clear, however, that the mass of judicial business which 
came before the committee was giving it some of the characteristics 
of a law court. Thus the hearing was usually public ; and in 
1829 reports of its decisions began to be published.^^ In 1832 its 
jurisdiction was still further increased A statute passed in that 
year abolished the court of Delegates,^ and handed over its juris- 
diction to hear appeals from the ecclesiastical courts and the 
court of Admiralty to this committee of the Privy Council.^ It 
was obvious that both the constitution and the powers of a com- 
mittee of the Council entrusted with these important judicial 
functions needed to be more clearly defined. For t^ese reasons 
an Act was passed in 1833 “for the better administration of 
justice in His Majesty’s Privy Council.” ® 

The Act constituted the following persons members of the 
Judicial Committee : The President of tlie Council, the Lord 
Chancellor, and such members of the Privy Council who hold or 
shall have held the offices of Lord Keeper or First Commissioner 
of the Great Seal, Chief Justice of any of the three common law 
courts, Master of the Rolls, Vice-Chancellor, Judge of the Prero- 
gative Court of the Archbishop of Canterbury, Judge of the 
Court of Admiralty, Chief Judge in Bankruptcy, and in ecclesi- 
astical cases, every archbishop or bishop being a privy councillor. 
The crown was empowered to appoint two other persons to be 
members, to summon other members, or to dir/jct the attendance 
of the judges.® By the Judicial Committee Act of 1S71 the 
crown was empowered to appoint four paid members of the 
Judicial Committee from among the judges of the superior courts, 
or the Chief Justices of the High Courts in Bengal, Madras, or 
Bombay;^ and Acts of 1895® and 1913^ have added to the 
committee certain Canadian, Australian, and cSouth A/rican 
judges who are menibers of the Privy Council. By the Appellate 
Jurisdiction Act of 1876 the archbishops and bishops have ceased 

■i 

• ^ I 

^Thus the Attorney-General of the Barbadoes told the Council that, in 1772, 
when, “ Mr. Keelinjg*s counsel objected to the impropriety of suffering His Majesty’s 
Order, which was mandatory to the court, to be impeached by the parties, they 
were surprised intotsilence by this very remarkable reply o# the judges, Hts 
Majesty in Council was as likely to err os the judges of that Courts'' Acts of the 
Privy Council (Colonial) vi 536; cL ibid vi 505-506 for some uncomplimentary 
tjemarks made by counsel in Rhode M^d. 

^ Selborne, Judicis^ Procedure in tnv Privy Council 23. 

> Below 605. ^ 2, 3 William IV. c. 92. 

* 3, 4 William IV. .fi. • Ibid §§ i, 6, *16, 30. 

7 34* 35 Victoria c. 91. * 58, 59 Victoria c. 44. 

•3,4 George V. c. 21. 
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to be members of the committee, but in certain cases they may 
be called in as assessors.^ 

• Any four of these persons formed a quorum.-^ This number 
was subsequently reduced to three.^ Provisions were made as to 
the procedure of the committee upon certain poinfs and upon 
cojts.^ It was directed that the report of the committee should 
be read in dpen court.® In other respects the practice and pro- 
cedure of the Council was unchanged.® But it was provided in 
1915 ^ that the Judicial Committee might sit in more than one 
divisioft? 

In two important respects the practice and procedure of the 
Judicial Committee differs from that of the House of I.ords. 

(i) Th€ Judicial Committee is not always bound by its own 
decisions.® 

(ii) It had always been the practice of the Privy Council, 
dating certainly from the Orders of the seventeenth century, never 
to notice in their Aport to the crown any dissentient opinion.** 
It was resolved to adhere to that practice in 1833 ; and it was 
further enforced by an Order of 1878.*® In fact, there have only 
been three cases in which there has been any publication of dis- 
sentient opinions.^^ This rule is supported mainly on the ground 
that it adds moral weight to a tribunal which must give the law 
to many different races in different stages of civilization.^*^ This 
consideration is no doubt decisive. At the same time it is ob- 
vious that >he student or the historian of law, and perhaps even 
the legislature, derive considerable benefit from the opposite 
practite followeS in the House of Lords. 

The practice in both these matters springs from the fact that 
the Judicial Committee te a committee of an executive Council. 
As we shall see, when we come to deal with the jurisdiction of 


39} 40 Victeria c. 59 §§ 14, 24 ; for the provisions of that Act which amalgam- 
ate the^aid staff of the Judicial Committee with that of the House of Lords see 
below 645. • 

*3,4 William IV. c. 41 § 5. ’ 6, 7 Victoria c. 38. 

* 3#4 William IV. c. 41 §§ 7-15. * Ibid § 3. 

*Selborne, Judicial Procec^re, etc., 26, 27. • 

5, 6 George V. c. 92. 

® It is clear that it is not bound by its own decision if the decision was given 
ex parte, Tooth v. Power [1891] A.C. at p. 292 ; or in certain ecclesiastical cases 
Ridsdale v. Cliftonl(i877) a P.D. at pp. 306-307 ; Read v. Bishop of Lincoln [1892] 
A.C. at pp. 654-655 ; whether this applies to any^ther cases quare ; for the practice 
' followed by the House of Lords see above M 75 " 37 ^^ 

® S elborne, Judicial Procedure, etc., a^3o. 

ordered that the ancient ritf be strictly adhered to, **that no disclgp^ie 
be made touching the matters treated of in Council, and nt> publication made by any 
man how the particular vmces went.** # 

Two cases of Mr. Gorbam in 1853, and the case Conneoied with <£ssays and 
Reviews in 1864 ; see Phillimore, Eccl. Law (Ed. 1895) 975-977. 

Selborne, Judicial Procedure, etc., 54-63. 
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the Judicial Committee, it is not easy, even at the present day, 
to divide quite clearly judicial from executive functions. The 
Act of 1833 no doubt gives to the Judicial Committee many ^f 
the essential characteristics of a court. But Lord Selborne 
pointed out,*that “ when the Judicial Committee is spoken of as a 
court or a tribunal, having jurisdiction, and delivering judgments, 
those who use that phraseology do not mean, that it nas, Jike the 
other courts, a delegated, but self-contained and independent 
judicial function ; the whole legal operation, which receives its 
final consummation and sole efficacy from the direct official action 
of the Sovereign in Council is always Implied. This may be 
called form ; and so may all other acts of the royal authority 
when exercised according, not to arbitrary rule, but to con- 
stitutional usage. But such forms are facts ; and their influence 
has determined the whole course of procedure in this jurisdiction, 
including its procedure in judgment.** ^ Historically, however, 
it is the oldest of our royal courts. The* act of the crown in 
allowing or dismissing an appeal, according to the advice con- 
tained in the report of the Judicial Committee, is the direct lineal 
descendant of the judgment given by the king in person in the 
Curia Regis. 

(2) The jurisdiction of the appeal committee of the Privy 
Council. 

(i) Appellate jurisdiction over the foreign dominions of the 
crown. • 

Appeals from the Channel Islands were the earliest instances 
of this branch of the Council’s jurisdiction ; and this jurisdiction 
was extended by analogy to the Isle of Man, and to all the foreign 
plantations of the crown. With the growth of the colonies it has 
become by far the most important part of the jurisdiction of the 
Judicial Committee. • ^ • 

The Channel Islands were anciently part of the DiIlchy of 
Normandy, and therefore their law is founded upon the laws and 
customs of Normancjy.*^ As early as tjje reign of Edwllrd III. 
the court of King’s Bench decided that it had no jurisdiction 
over these islands ; “ jdeo recordum retro traditur cancellario ut 
inde fiat commis^io domini regis ad negotia prr^dicta in insula 
praedicta audienda et terminanda secundum consuetudines insulae 
waedictae.” ® An Order in Cofljncil of Henry VII. ’s rei gn (14 95) 
xBircted that all appeals from tnat»e islands should go,'tifBPWf?*^y" 

, I. ^ 

^ Judicial Procedure, he., 44-45. 

> Hale, Common Law, 266, 267 ; Coke, Fourth Instit. 286 ; 8 S.T. N.S. App. C. 

‘ Cited Hale, Common Law 267, 268. 
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English court, btit to the king and Council ; ^ and another Order 
to a simifar effect was made in 1 565.^ The courts at Westminster, 
a(id especially the court of Chancery and the court of Requests, 
were prohibited from hearing causes there arising. In 1572 an 
Order was issued regulating appeals from Jersey and this is 
prqbably the earliest Order in Council passed with this object. 
A similar OiWer relating to Guernsey was made in 1 580. Hudson 
treats the jurisdiction as well settled.® We have seen that these 
appeals are specially alluded to in the Order of 1667.® The 
jurisdiction of the Judicial Committee in relation to these appeals 
contains one archaic trait We have seen that an appeal in early 
law often takes the form of a personal complaint against the 
judge. ^ The Channel Islands possess a peculiar appeal termed 
a “ dol^ance.” It has been defined to be “ a personal charge 
against a judicial officer — a personal charge either of misconduct 
or of negligence.” ® It still exists in a modified form as a con- 
venient form of prc^edure, which can be used without implying 
any disrespect to the judge whose conduct is the subject of com- 
plaint.® 

The Isle of Man was originally part of the kingdom of 
Norway. In the reign of Edward III. the Earl of Salisbury 
conquered the island from the Scotch, and received a grant of it 
from the king. He sold it to William le Scroope. Henry IV. 
seized it ^fter Scroope*s rebellion, and granted it to the Earl of 
Northumberland. After his rebellion it was granted in 1405 to 
the House of Stanley ; and it remained in that family until it was 
sold m 1765 to* the crown. The question of the right of the 
Council to hear appeals from the Isle of Man does not appear to 
have been raised till the case of Christian v. Corren in 1716.^'^ 
The Council asserted its right to hear appeals on the ground 

^ Cited Safford and Wheeler 228 ; see 8 S.T. N.S. App. C. for an account of 
vaxieus Orders in Council relating to the Channel Islands. 

* S^ord and Wheeler 229. 

* Ibid 229, 233. ^ Ibid 224-247. 

^ Star Chamber 62 ; but he evidently thinks it strange that ordinary cases should 
be triedi there as a matter of course, ** How it is drawn to the council table from a 
public court of justice I know got ; sure I am, it is moi^ proper the subject should 
appeal for justice to a public court of justice rather than to a private board, although 
the most honourable in the world ; ” cp. Dasent viii 61, 75, 76 ; xv. 286, 335. 

® Above 516. ^ Above 213-214. 

^ Crddit Foncifr of England v. Amy (1874) 6 P.C. at g. 155. It was termed 
“ odious ** by the code of 1771. 

®Ex parte Nicolle (1879) 5 A.C. at p. J48. * 

For its earlier history see Coke, Foufth Instit. 283 ; Hale, Common Law 255 ; 

^MBHNI^^SMVleral for Isle of Man v. Myhmreest (1879) 4 A.C. 294, 301. " 

For some doubts as to the title^f the Stanley fiftnily see Egerton Papers 
(C.S.) 281 ; for an instancf of a pardon granted by tl}^ Earl of Derby see ibid 132- 
X34. • g • 

X P. Wms. 329 ; the Christian family and the Derby family seem to have 
beto old antagonists, see S.P. Dom. X663-1664 274, Ixxx 75. 
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that a right to apply to the crown for redress \or wrongs done 
by any court existed in all cases where there was a tenure from 
the crown. Parker, CJ., expressly compared it with the copy- 
holders right to apply to the court of Chancery ; and “ Lord 
Derby also^,at length, rather than that some things in the grant 
made by the crown to his ancestors should be looked into, chpse 
to submit and express his consent” • , 

In fact it was becoming recognized that the crown in Council 
was the proper tribunal to hear appeals from English dominions 
outside England, or outside the jurisdiction of the - English 
courts. In 1683 it had been decided that an appeal lay to the 
king in Council from the county Palatine of Chester ; ^ and in 1724 
it was laid down generally that all appeals from the ^Plantations 
ought to be heard by the king in Council.^ Appeals will also 
lie from places outside the British Empire over which the crown 
has jurisdiction if so provided by Order in Council issued under 
the provisions of the Foreign Jurisdiction A*ct, 1890.® 

The appellate jurisdiction of the Council is founded upon the 
principle that it is the prerogative of the crown to entertain 
applications for redress from its subjects. The subject has as a 
rule no to appeal unless that right has been specially con- 
ferred upon him.^ Such grant may be contained in a statute, 
ordinance, letters patent, charier, order in council, or in the 
instructions to the governor.® But the subject can always petition 
the crown for leave to appeal ; and the crown can^ grant such 
leave in civil or criminal cases, unless that right has been ex- 
pressly taken away by the legislature. To taUe away the pre- 
rogative of the crown to grant such leave express words must 
be used. The mere statement that the decision of the court of 
any colony shall be final will not suffice.® The only instance in 
which this right has been thus expressly taken away, is the 
clause in the Act establishing the Australian Constitution, which 
provides that the crown shall not be able to grant l^ave to 
appeal upon any question, **as to the limits inter se of the 
Constitutional powers of the Commonwealth and those pf any 

^ Jennet v. Bishop, i >?crn. 184. ^ 

* Fryer v. Bernard, 2 P. Wms. 262. ® 53, 54 Victoria c. 37. 

* Mayor of Montreal v. Brown and Springle (1876) 2 A.C. z68, 184 ; the case 
turned on French Canadian law ; and it was said that, “ It mu#t be borne in mind 
that the rule of law in this country that an appeal does not lie unless given by 
express legislative enactment, dodlb not^revail in French or Canadian law, when 
the presumption is in favour of the eUtetence of what one of the j udges of t he 

si%|een*s Bench in Canada terms ‘ the sa^^ right of appeal.* ’* 

^ • Safford and Wheeler 710. ^ 

* Johnston v. the Mini8t|r and Trustees of St. Andrew’s Church (1877) 3 A.C. 
159. In ap far as Quvilliftr v. Aylwin, 2 Knapp P.C. 72, lays down a contrary rule 
it has been overruled, re Louis Marois (1862) 15 Moo. 189, 193 ; Cushing v. Dupuy 
(x88o) 5 A.C. at pp. 417, 418. 
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State or^ States,^ or as to the limits inter se of the Constitutional 
powers of any two or more States/' unless the High Court of 
Australia certifies that the question is one which ought to be 
determined by the Council.^ 

The conditions under which leave to appeal will be granted 
differ according as the case is civil or .criminal. 

In^civif cases it has been laid down that leave to appeal 
from the Supreme Court of Canada or the High Court of Australia 
should not be granted, “ save when the case is of gravity 
involvfltg matter of public interest or some important question 
of law, or affecting property of considerable amount, or where 
the question is otherwise of some public importance or of a very 
substantijB character.** But even if a case does comply with 
the requisites of public importance, and substantial character, 
the judgment appealed from may appear to the Council to be 
so clearly right that they will refuse leave.® 

The Council i? much slower to grant leave to appeal in 
criminal cases. To make a practice of granting leave in such 
cases would offer a serious obstruction to the administration of 
justice. **The rule has been repeatedly laid down, and has been 
invariably followed, that Her Majesty will not review or inter- 
fere with the course of criminal proceedings, unless it is shown 
that, by a disregard of the forms of legal process, or by some 
violation, of the principles of natural justice, or otherwise, sub- 
stantial and grave injustice has been done.*' ^ 

This appellate jurisdiction is by far the most important 
branch of the jurisdiction of the Privy Council both in bulk and 
also by reason of its political importance. In fact, just as the act 
of the crown in allowirfg or dismissing an appeal according to 
the advice contained in the report of the Judicial Committee is 
the direct lineal descendant of the judgment given by the king 
in-person in, the Curia Regis,® so the Judicial Committee itself is 
now ^oing for the Empire somewhat the same service as the 
Curia Regis formerly did for England. •I.ike the Curia Regis it 


^63, 64 Victoria c. 12 §iCr4; the section goes 01^ to provide that, " except as 
provided in this section this Constitution shall not impair any right which the 
Queen may be pleased to exercise by virtue of Her Royal Prerogative to grant special 
leave of appeal from the High Court to Her Majesty in Council ; for a case illus- 
trating the appliiftition of this section see Jones v. Comiyonwealth Court of Con- 
ciliation, etc. [1917] A.C. 528. ^ 

* Prince v. Gagnon (1882) 8 A.C. p. 105; Daily Telegraph v. McLaughlin 

Montreal v. Les Eccli^iastiques, etc. (1889) 14 A.C. at p. 6^ 

^ In re Abraham Malory Dillett fmj) 12 A.C. at 467 ; cf. Falkland islands 
Co. V. the Queen, x Mo(^ P.C. N.S. 312 ; Reg. v. Bertrand (1867) i P.C. at p. 530 ; 
Ex parte Deeming [1892] A.C. 422 ; Lanier v. the Kiftg [19*4] A.C. fi2i ; Ibrahim 
V. Rex ibid at p. 615 ; Arnold v. the King Emperor ibid 644. 

< Above 34, 520. 
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is, as Professor Pollard has pointed out,^ creating a fommon 
law for the disparate parts of the Empire, and so paving the way 
for “ common politics and a common Parliament.” # 

(ii) We have seen that an Act of 1832 constituted the Privy 
Council theiifinal court of appeal in ecclesiastical causes.^ Later 
statutes dealing with ecclesiastical matters have in some ca^s 
added to its jurisdiction.® But the Acts of 1857,^ which trans- 
ferred the ecclesiastical jurisdiction over Probate and Divorce to 
the newly-constituted Probate and Divorce court, provided that 
appeals in such matters should go to the House of Lords'^ 

(iii) The same Act of 1832 provided that the Privy Council 
should be the court of final appeal from the court of Admiralty, 
and from the Vice-Admiralty courts in the colonies and the 
Act of 1833 transferred both this jurisdiction and the jurisdiction 
to hear appeals in cases of Prize to the Judicial Committee created 
by that Act.® 

(iv) The Judicial Committee by statute lakes cognizance of 
certain matters of a quasi-judicial character. Applications for 
the extensions of patents,"^ and applications for a licence to print 
a book when the proprietor of the copyright refuses to publish 
after the authors death,® come before the Judicial Committee. 
Applications in connexion with the alteration of the statutes 
of the Universities and Colleges of Oxford and Cambridge come 
before a committee of the Council, now called the Universities 
Committee, two of the members of which must be the Lord 
Chancellor and a member of the Judicial Committee.® It is 
provided generally by the Act of 1833 that the crown mSy, as 
under the older practice, specially refer any matter it sees fit to 
the Judicial Committee.^® Under the statutory power many mis- 
cellaneous questions have been so referred — a dispute between 
the legislative Council and the legislative assembly of Queens- 

t • 

^ ** It is, in fact, in almost precisely the position of the curia regis under Hlnry II. 
and his successors, which, borrowing from various sources of jurisprudence, welded 
these elements together, and applying them in judicial eyres to the local cpstoms 
of English shires, created a common law, and prepared the way for common politics 
and a common Parliament, "♦The Commonwealth at 1 /ar 225-226. 

* 2, 3 William IV. c. 92. 

•**3, 4 Victoria c. 86 ; 55, j6 Victoria c. 32. 

* 20, 21 Victoria cc. 77, 85 ; below 624, 630. - 

'’For the alterations* made by the Judicature Acts see below 643. 

*3, 4 William IV. c. 41 § 2; ifor the earlier history of this jurisdiction see 
below 561-565 ; it had also a certain jurl^iction connected with ships under the 
Igo^gn Enlistment Act 1870, 33, 34 Victom c. 90 §§ 14, 27. 

6 William IV. c. 8|, ; 46, 47 Victori^^ 57 § 25. 

85,6 Victoria c. 45 § 5. 

”25, 26 Victoria c. 26 S,i fOxford); 19, 20 Victoria c. 88 (Cambridge) ; 40, 4Z 
Victoria c. 48 § 44. ^ 

4 William IV. c. 41 § 4 ; see above 517 for the older practice. 
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land ; ^ a questibn as to the validity of certain Orders in Council 
relating* to Jersey;^ disputes between two prelates;® a dispute 
jpetween the Legislative Council of Southern Rhodesia and the 
British South Africa Company.^ When matters are thus referred 
to the Judicial Committee the question is discqssed merely 
judicially. If it is desired to discuss them from a political point 
of view the^matter is referred to a mixed committee/’ 

These quasi-judicial functions exercised by the Judicial Com- 
mittee at the present day may help us, by the way of analogy, 
to undt(stand some of the difficulties which meet us in the earlier 
history of the Council. There is no doubt that the Judicial 
Committee is a perfectly distinct committee of the Council pos- 
sessing m^st of the characteristics of a law court. But we can 
see that it hears cases quite different in kind from those which 
come before an ordinary law court ; and that in some cases its 
members sit upon other committees of the Council. We can 
hardly expect to find that the relations between the Council and 
the Star Chamber were precisely defined in the seventeenth 
century, when in the present century, we see the members of the 
Judicial Committee taking cognizance of matters not strictly 
judicial, and assisting other committees of the Council in the 
work of administration. 

^ Safford and Wheeler 775. 

* In the^matter of the States of Jersey (1853) 8 S.T. N.S. 285. 

3 In re the Bishop of Natal (1864) 3 Moo. P.C. N.S. n6, 156, 157. 

* In re Southern Rhodesia [1919] A.C. 21 r. ^ Safford and Wheeler 770. 



CHAPTER VII 


COURTS OF A SPECIAL JURISDICTION,, 

I N this chapter I shall consider certain courts which admin- 
istered bodies of law which fell outside the jurisdiction of 
the ordinary courts of law and equity. These courts fell 
into three groups : The courts which administered the Law 
Merchant ; the court of the Constable and the Marshall ; and 
the Ecclesiastical courts. 

I. The Courts which Administered the Law Merchant 

I shall deal with the history of the Law Merchant in sub- 
sequent volumes.^ But, in order to understand the history of 
the courts which administered it, it is necessary at this point to 
give a short and summary account of its leading characteristics. 

The Law Merchant of primitive times comprised, both the 
maritime and the commercial law of modern codes. » From the 
earliest period in their history an intimate relationship has sub- 
sisted between them. Both applied peculiarly to the merdiants, 
who, whether alien or subject, formed in the Middle Ages a 
class very distinct from the rest of the^community. Both laws 
grew up in a similar manner from the customary observances of 
a distinct class. Both laws were administered in either the 
same or in similar courts, which were distinct from, the ordinary 
courts. Both laws differed from the common law. Both J|iad in 
the Middle Ages an iifternational character ; and both continued 
to possess this international character right down to modern times.* 
(i) Maritime Lawr #. 

The maritime laws of the Middle Ages were contained in 
certain bodies of local customs, which, like all such customs, 
showed a tendency to expand as they grew older. ^ Each of these 
bodies of custom took its itam^from some one port. Each was 

iv Pt. I. c. 3 ; Bk. iv Pt. II. c. 4.\ 

3 “ The maritime law is not the law of particular coi^intry, but ttie general law 
of nations , ^er Lord Maps^ld, Luke v. Lyde (1759) a Burr. 887 ; “The law of 
merchants is lus gentium and the judges are bound to take notice of it,” Mogadara 
V. Holt (i6gi}. Shower 318. 
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adopted by othir ports, and one or other of them ruled the 
coasting trade of the whole of mediaeval Europe.^ The body of 
customs adopted by England, and inserted at a later date into 
the Black Book of the Admiralty,^ were the judgments of Oleron. 
They originated in the laws of the commune of Ojeron ; they 
were adopted by the seaport towns of Normandy and Brittany ; 
and the^ we»e transplanted to Damme, Bruges, and to England^ 
A copy of Edward IL*s reign, representing an early version, is 
to be found in the archives of the City of London, and in the 
Red of Bristol.^ Such was the repute of these laws of 

Oleron that mariners of other countries came there to obtain 
the judgment of its court.® The body of customary sea laws in 
force in thc^Mediterranean was known as the Consolato del Mare, 
and is probably of Catalan origin.^ It was probably drawn up 
in the fifteenth century for the use of the consuls of the sea at 
Barcelona, from older collections of the customs of seaport towns 
within the kingdon of Aragon,® just as the Black Book was 
drawn up from the laws of Oleron for the use of the court of 
Admiralty in England. Before they had thus been reduced to 
writing they had been introduced into the Mediterranean ports, 
as the laws of Oleron had been introduced into the ports of the 
Atlantic and the North Sea. “They were introduced from 
Barcelona first of all into Valencia, then into the island of 
Majorca, then into Sicily, then into Roussillon, all of which 
countries wgre under the sceptre of the kings of Aragon before 
any version of them was printed at Barcelona. Within half a 
century after they were printed in the Book of the Consulate of 
the Sea at Barcelona, they were translated into the languages of 
Castile and of Italy. Tfcey were translated into French before 
the conclusion of the sixteenth century, into Latin some time in 
the seventeenth century, into Dutch at the beginning of the 
eighteenth century, and into German in the course of the same 
cerilury.*' ® From the Baltic come two codes of sea laws. One 
comes* from Lubeck and the other and the more important 
from Wisby.“ The latter is the more important, because, while 
the Lubeck code influeiyced mainly trade Yithin the Baltic, the 
Wisby code influenced the trade of the Baltic with foreign ports.^* 

^ Black Book of the Admiralty (R.S.) ii xxxix seqq. 

^ For an account of this work see Bk. iv Pt. I. c. 3. * 

^ Black Book of the Admiralty i Ixiii ; cp. R.P. iii 498 (4 Hy. IV. n. 47). 

* Black Book of the Admiralty i Ixvii. ” L.Q.R. xvii 234. 

nftCkoii! ^^lapk of the Admiralty ii xxi^i. 

- ^ Ibid iii xxxiv ; Bk iv Pt. I. c. 3. / • 

* Black Book of the Admiralty iii xltxv. ybid Ixxiii. 

Ibid iv xxi, xxii. " IWd iv j^iii. , 

. ^‘This code had, as we might expect, a cosmopolitan character; it comes in 
fiict from three sources— the first is a Baltic source, and the earliest Jaws attributable 
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Other towns possessed bodies of sea laws of fiieir own. Thus 
we possess the laws of Amalphi ^ and of Trani ; * and ft is clear 
from the Domesday of Ipswich that that town possessed a coujjt 
in which pleas relating to maritime matters were pleaded from 
tide to tid^.® But these three codes — the laws of Oleron, the 
Consolato del Mare, and the maritime laws of Wisby, became 
the leading maritime codes of Europe. In fact ^these co&es, 

“ form as it were a continuous chain of maritime law, extending 
from the easternmost parts of the Baltic Sea through the North 
Sea, and along the coast of the Atlantic to the Straits of Gibraltar, 
and thence to the furthest eastern shores of the Mediterranean.” ^ 
(ii) Commercial Law. 

It is probable that in Europe, in the troubled t<mes of the 
ninth and tenth centuries, the merchants had always known a 
special market law. With the increase of commerce in the 
eleventh and twelfth centuries, and the rise of great commercial 
cities, the law of the merchants received a gmat impetus.® Many 
of the commercial cities of Italy codified its rules ; ® and so it 
became at once more definite and more elaborate. “As original 
authorities for the early history of the law merchant,*' says Mr. 
Mitchell, “the Italian commercial statutes are invaluable; they 
throw a flood of light on the origin and development of com- 
mercial rules and customs that then or afterwards found their 
way into the commercial laws of Europe.** We shall see that 
the Italian jurists had produced in their Libri Feuc^orum some- 
thing in the nature of a model code of feudal law.® In the same 
way their collections of mercantile custom weflre the model to 
which the usages of the merchants of other states tended more 
or less to approximate. Usages differed from place to place. 
But it was generally recognized that the laws of markets and 
fairs and the law administered by the specially mercantile courts 
within the boroughs was a special law merchant, differing from 
the ordinary law. * 

Thus for mercantile as for maritime affairs variou/ towns 
had their codes of customs by which mercantile transactions were 
governed. As we m;ght expect, the toji^ns which possessed laws 
dealing with maritime matters were the towns to which some 
sort of mercantile la^s were a necessity. Oleron,® Barcelona,^® 

, f 

to this source come from Lubeck^i the second is a Flemish source and represents 
the Flemish version of the laws of Oleron ; and the third is a Dutch source andr^ 
•represents the laws observed at Amsterdain, ibid iv xxvii seqo. 

^ Bl^k Book of the Admiralty iv vii-A > Ibid iv xv, xvi. 4 

3 Ibid ii 23. * Ibid iv xxvi, Vxvii. Si 

B Bk. iv Pt. I. c. 3 ; cf. fikHtchell, The Law Merchant, 22-26. 

* Bk. iv Pt. 1 . 1 ', 3. 7 Mitchell, op. cit. 30. ^ Vol. ii Bk. iit c. i.. 

’ Black Book of the Admiraltv it 2Ka seao. Ibid iii Ixix-lxxii; 
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and Wisby^ aSl possessed such bodies of law. In England 
similar bodies of law are contained in the White Book of London,'* 
tjie Red Book of Bristol,® and the Domesday of Ipswich ; and 
the Carta Mercatoria and the Statute of the Staple contain 
special codes of rules adapted to foreign merchants.® « Just as the 
various seaport towns imitated the customs of some one port, so 
thS various towns modelled their charters and their laws upon 
certain of the more famous towns in England, such as London, 
Bristol, Oxford, or Winchester.** 

Bot4i%the maritime and the commercial law of the Middle 
Ages thus grew up amid similar surroundings, governed the re- 
lations of persons engaged in similar pursuits, and was enforced 
in similar tribunals. It is for this reason that the relations be- 
tween them have always been of the closest.^ Even in England, 
where they have come to be applied in different courts, it has 
been impossible to ignore their close connexion. Both, as we 
have seen, have ajfpeared to English judges to be rather a 
species of jus gentium than the law of a particular state. The 
separation between them effected by the jealousy of the courts 
of common law has produced much inconvenience ; ® and it was 
never complete. “ It was,*' says Sir Travers Twiss, “ the practice 
of the consuls of the sea, before pronouncing their decision to 
consult the Prudhomes of the sea and the Prudhomes of the 
merchants.^ ... In the High Court of Admiralty of England 
• 

' Black Book of the Admiralty iv 265, 386. 

^ Munimenta Gildkallae, R.S. vol iii. 

* Edhed by Bickley. 

^ Black Book of the Admiralty ii 16-207. 

® Below 542. ^ 

‘ For a table illustrating this affiliation of mediaeval boroughs see Gross, The 
Gild Merchant, i App. £ ; for a similar affiliation in Germany see Schulte, Histoire 
du droit d’Allemagne (Trad, par Fourniere) 163, 365. 

^ In the Middle Ages they are usually classed together; thus in 1313 justices to 
settlej;>iracy claims were told to proceed ** secundum legem et consuetudinem dicti 
regni et similiter legem mercatoriam,” Select Pleas of the Admiralty (S.S.) i xix; 
in 1320 a Similar direction was given to arbitrators betwen England and Flanders 
in a case of spoil, ibid xxii ; a complaint that a ship of Placentia had been spoiled 
by one o^ Bristol was heard by a jury of mariners and merchants ** prout de jure et 
secundum legem mercatoriam fpret faciendum," ibid yciv; in the seventeenth 
century Malynes, when he wrote his Lex Mercatoria, found it necessary to devote 
a large part of his treatise to the sea laws ; thus he says in the preface ** And even 
as the roundness of the globe of the world is composed of the earth and waters ; so 
the body of the Lex ^ercatoria is made and framed of the M^chants Customs and 
the Sea Laws, which are involved together as the seas and the earth ; " and ibid 87, 
** For without navigation commerce is of small acc<funt ; " at p. 303, when consider- 
ing the courts peculiar to merchants, he deals first with the Admiralty court ; for 
ami k'4d|opk see Bk. iv Pt. 1 . c. ^ 

B In 1833 a s^ect committee recom^nded an extension of the jurisdiction of 
the Admiralty so as to enabl# it to ** exereise concurrent^urisdiction in questions of 
tiUe to ships generally, and of freight, and possibly of some Sther mercantil^matters, 
with a {^wer of impanelling a jury of merchants, if the judge thinks fit or either of 

parties require it,*’ Williams and Bruce, Admiralty Practice (Ed. 1886) 13 n. A. 

VOL. I.— 34 
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it is the practice for the judge to be assisted tby two of the 
Elder Brethren of the Trinity House of Deptford-le^Stroud, 
whilst the registrar of the court, at a subsequent stage of the proj 
ceedings, has the assistance of two merchants.*' ^ 

Such then was the Law Merchant. In the earlier part of 
the Middle Ages it was administered in local courts; but, in 
the middle of the fourteenth century, the rise of the court ^)f 
Admiralty caused a cleavage between the maritime and the com- 
mercial branches of this law. In the sixteenth century the 
court of Admiralty showed signs of absorbing both these Ijsarnches ; 
but, in the latter part of the sixteenth and in the earlier part of 
the seventeenth centuries, this extension of Admiralty jurisdiction 
was prevented, and the cleavage between these two branches was 
widened, by the action of the common law courts. Their jealousy 
confined the court of Admiralty to maritime causes, and led 
them to appropriate to themselves jurisdiction over commercial 
causes. In the end they assimilated what i they had succeeded 
in appropriating and constructed our modern system of com- 
mercial law. In consequence of their action our commercial law 
does not, like the systems of most continental states, form to- 
gether with maritime law, a separate ‘‘code de commerce.** It 
has become a branch of the common law, distinct from the mari- 
time law administered in the court of Admiralty. 

The peculiar history of the Law Merchant in England is 
thus due to the peculiar history of the courts whipfi have ad- 
ministered it at different periods. It is clear from this summary 
that that history falls into three well defined pefiods : the .period 
when the Law Merchant, maritime and commercial, was ad- 
ministered in local courts ; the rise .and development of the 
court of Admiralty and the settlement of its jurisdiction ; the 
absorption of the commercial side of the Law Merchant into the 
common law. 

• f 

The Period when tM Law Merchant, Maritime and Commercial 
was Administered in Local Courts 

^ f 

Maritime Courts. 

The courts which had jurisdiction in maritime matters were 
for the most part the courts of seaport town% The Admiral 
was not an official who held a court with a fixed jurisdiction. 
He was an official who ruled a fleet, having incidentally certain 
dhiciplinary powep over thos^ under his comriaflCT' Thmm 
powers “probably enabled theiAdmiral lo deal with depreda- 
tions committed by* the ships immediately under his command ; 

1 Black B(Mk of the Admiralty iii Ixxx. 
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but it does not appear to have included a power to hold a court 
administering justice generally in maritime cases.” ^ 

^ In the earlier part of the Middle Ages many seaport towns 
had jurisdiction in maritime cases. The Domesday of Ipswich 
tells us that, " the pleas yoven to the lawe maryne, th^t is to wite, 
for straunge marynerys passaunt and for hem that abydene not 
buf her tydep shuldene be npleted from tyde to tydc.'’ - Padstow 
and Lostwithiel possessed similar courts which sat at tide time 
on the seashore. Yarmouth possessed a court of like nature.^ 
The coiisjf at Newcastle dates from Henry I.'s reign.^ It would 
appear from the Red Book of Bristol that a court sitting at a 
seaport was one of the recognized tribunals of the Law Mer- 
chant ; ^ a^id the Book itself contains rules upon maritime 
matters.® When the court of Admiralty was established, many 
towns, jealous of their ancient rights, got by royal charter ex- 
emption from its jurisdiction ; ^ and the statutes of Richard ll.*s 
reign which, as we«shall see, limited the competence of this 
court, tended to preserve them.* In fact, throughout the fifteenth 
and sixteenth centuries their jurisdiction was recognized and 
safeguarded by the legislature.® But the court of Admiralty 
was naturally hostile to them ; and, when, in the latter half of 
the sixteenth century, that court, supported by the growing 
strength of the crown, began to assert itself,^® their privileges 
began to be questioned. At different periods in the fifteenth 
and sixteenth centuries the jurisdiction of Tynemouth, Scar- 
borough, Chester, King’s Lynn, Harwich, and Dartmouth were 
either galled in question by, or successfully asserted against, the 
court of Admiralty.^^ In 1570 Elizabeth found it necessary to 

^ Select Pleas of the Admiraltiy (S.S.) i xli ; it was a court for military action 
not for civil jurisdiction,” Spelman (Works £d. 1727), Admiralty Jurisdiction, 221 ; 
the sheriff also had some authority by royal writ at this period, see Selden, Mare 
Clausum ii c. 14. 

^ Black Book of the Admiralty ii 23, 

'•■‘Select Pleas of the Admiralty i xiii, xiv. 

‘‘Stullbs, Sel. Ch. 112, ** Inter burgensem et merc^torem si placitum oriatur, 
finiatur ante tertiam refluxionem maris.” 

‘ In cap. i of the Red Book it is said that the lex mercatoria attaches to markets, 
and that Ihnarkets are held in five places ** in civitatibus, nundinis, portubus super 
mare, villis mercatoriis, et burgis.* * 

•Cap. viii. 

’ Select Pleas of the Admiralty (S.S.) i xiv ; 15 Rich II- c. 3 recites that the 
jurisdiction of the A^iral prejudices ** many Lords, Cities and Boroughs through 
the realm ; ” in the fifteenth century the claims of local lords softietimes made it diffi- 
cult for the crown to fulfil its treaty obligations, Select Cases before the Council (S.S.) 
cvii-cviii. 

^ • Below c lA^Marsden. Law and Ci^tom of the Sea (Navy Records Soc.) 
Tmii, xiv. ^ ^ 

• 2 Henry V. St. i c. %; 3a Henr)f VIII. c. 14 ; s Elizabeth c. 5 § 42 ; 27 
Elizabeth c. XI. • • , 

Below 546-547. 

Select Heas of the Admiralty (S.S.) ii xix-xxi ; cf. Hist. MSS. Com. Ninth Rep. 
xi for the Admiralty jurisdiction over the Medway possessed by Rochester. 
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complain of the encroachments made by the MayO^r’s court of the 
City of London upon the Admiral’s jurisdiction;^ and, in the 
earlier half of the seventeenth century the crown waged wa^f 
against them.- Many succumbed to these attacks; but some 
survived tillfithe nineteenth century. These survivals were swept 
away by the Municipal Corporations Act of 1835.® The only 
local jurisdiction left was that of the Cinque Ports* It is the 
oldest of all the courts which have ever exercised Admiralty 
jurisdiction in England, and “ it presents the type and original 
of all our Admiralty and maritime courts.” ^ /?ij 

The franchises possessed by the Cinque Ports were very 
extensive. They were extensive because the Cinque Ports were 
indispensable to the crown ; and so could insist upon getting 
almost what privileges they pleased.® It was admitted in the 
Eyre of Kent in 1313-1314 they could even exclude the justices 
in Eyre;® and it was held in 1581 that their decisions could 
only be reversed in the court of the Lord Wiarden.^ Like other 
large franchises, the jurisdiction exercised by the Cinque Ports 
tended to imitate the developments of royal justice. Thus, like 
some of the Palatinates,® they developed an equitable jurisdiction 
in the sixteenth and seventeenth centuries.® But obviously their 
Admiralty jurisdiction must always have been the most impor- 
tant branch of their jurisdiction ; and it has certainly had the 
longest life. Erom the earliest times they were exempt from the 
jurisdiction of the Admiralty. Owing probably to the antiquity 
and extent of their jurisdiction, this exception is not expressly 
given in their charters. But its existence is*" undoubted, and 

^Select Pleas of the Admiralty (S.S.) ii xii, xiii ; cf. Legge v. More (1539) ibid 

i83. 

*S.P. Dorn. 1619-1623 97, cxi38; ibid 1633-1634 70, 109, 290; ibid 1634-1635 
343 ; and the same policy was pursued in Ireland, ibid 1639 75. 

^5, 6 William IV. c. 76; see Webb, Local Government ii 359 n. i for a list of 
places which possessed an Admiralty jurisdiction. 

* Select Pleas of the Admiralty (S.S.) ii xxi ; cf. Lord Warden of the Cmque 
Ports V. the King (1831) 2 F^agg. Admir. 438, 443 ' 444 - 

® This is illustrated by a claim made by the barons of the Cinque Ports in 1299 
in which they tell the king that, “ Your barons of the Cinque Ports have aworn to 
give their lives in fighting all (your enemies), and they pray that it may please you 
to remember how you have sworn to your people to maintain their rights in accord- 
ance with the laws, customs, and franchises which your ancestors, the kings of 
England have given, and you have prourself granted and confirmed. And let the 
King’s Council be well assured that if wrong or grievance be done to them in any 
way against justice, they will forthwith forsake their wives and children and all 
they possess, and go to make theft: profit upon the sea wheresoever they think they 
will be able to acquire it," Marsden, Law and Customs of the Sea (Navy Records 
SoC|) i 54-55 ; it appears from Y.B. 5 Ed.aL (S.S.) 17 that the chMSer!-of the 
andthose of the Abbots of Battle were sV inconsistent that the judges referredtne 
matter to the king, who told them to proceVi without rcL'ard to the charters. 

® Thft Eyre o^ent (S.S.) i lix. 

’ Dyer 376 a — though Dyer apparently doubted the correctness of the decision. 

“Above III, 116, 125. ®Bk. iv Pt. 1 . c. 4. 
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their Ac^miraltj^ jurisdiction included even a jurisdiction in Prize 
till the Lord High Admiral in 1702 prevented them from exer- 
<?ising it.^ When in 1856 the general civil jurisdiction of the 
Lord Warden of the Cinque Ports was abolished, his Admiralty 
jurisdiction was saved ; ^ and in 1869, when Admiralty jurisdic- 
ticgi was given to the new county courts, it was provided that 
appeals in Admiralty cases from the county courts within the 
jurisdiction of the Lord Warden should lie to him.® His juris- 
diction is not touched by the Judicature Act of 1873, and it still 
survives?^ 

The jurisdiction over maritime cases, thus exercised by the 
local courts, was supervised and controlled by the crown. The 
crown was* for many reasons specially interested in these mari- 
time cases, because foreign affairs were peculiarly within its 
province. The courts of common law had no adequate 
machinery for supervising the actions or the transgressions of 
foreigners ; and sucfi matters frequently gave rise to diplomatic 
questions '* in the shape of expensive claims for compensation. 
In fact we shall see that it was largely owing to the necessity the 
crown was under of protecting itself against such claims that the 
creation of the court of Admiralty was due. 

In this period the crown supervised the doings of the local 
courts in the following ways. 

Writs were sometimes sent to the mayors and bailiffs of the 
seaport towfis directing them to proceed.® If they did not obey 
the writ they w^re attached for contempt. Sometimes special 
commfssions were issued to the king's justices or others to try 
cases of spoil or piracy.^ As it was very often impossible for 

^ Marsden Law and Custom of the vSea (Navy Records Soc.) ii xv, 191-192. 

18, ig Victoria c. 48 § 10. •'’31, 32 Victoria c. 71 § 33. 

^46, 47 Victoria c. 18 § 13 (Municipal Corporations Act 1883) ; 57, 58 Victoria 
c. 60 § 571 (Merch^t Shipping Act 1894). The regular place for the sitting of the 
cour^was the aisle of St. Jameses Church, Dover, but the judge now usually sits at 
the Royai Courts of Justice. 

^See e.g. Cosfeld v. Leveys (1322) Select Cases b 3 bre the Council (S.S.) 32 ; 
R. V. Rouceby (1354) ibid Ixxii. 

*ln*i3i5 a writ was sent to mayor and bailiffs of Rye to enquire into a 
ship spoiled by pirates in OrwAl haven, the goods ofVhich had been taken to 
Rye ; the writ was not obeyed, and a writ was sent to the constable of Dover Castle 
to arrest the mayor and bailiffs, Select Pleas of the Ad];riiralty (S.S.) i xx ; in 1323 
a writ was sent to sheriff of Gloucester to arrest a ship with the help of the mayor 
of Bristol, and to tr}/%he case in the mayor of BristoPs courf, ibid xxiv ; in 1328 a 
writ was sent to the sheriff of Southampton to afrest French goods, ibid xxvi ; in 
X352 a writ was sent to the mayor of Southampton to arrest certain pirates and bring 
them before th,2||^uncil, ibid xxxix ; in 1349 in the case of Pilk v. Venore a case 
^( 1 ^ removed froitn^e Bristol court into tjjle Chancery; the JSristol court appliedfthe 
law of Oleron, ibid li xliii. • - # 

7 In 1308 Edward II. issued a commission to certaift *'«auditores to enquire of 
spoils alleged to have been committed by Frenchmen upon Englishmen, Select 
Pleas of the Admiralty (S.S.) i xviii ; in 1338 a commission was issued to certain 
persons to enquire as to ships of the Count of Gueldres which had been spoiled, 
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foreigners, who had been spoiled of their gooos, to gpt justice 
from an English jury,^ they often petitioned the Council. The 
petition in such cases was often referred to the Chancellor ; ^ bfit 
it was sometimes heard by the Council, and writs were issued 
according to the result of the trial.^ In 1353 such a case was 
tried by the Admiral and the Council and this ijj, as we shall 
see, just before the first mention of the Admiral’s court. 

The courts of common law sometimes, but rarely interfered 
in such matters.® They had in fact no jurisdiction over contracts 
made or torts committed abroad.*^ ^ 

With respect to crimes committed out of the bodies of 
counties the question how far the common law courts had juris- 
diction is perhaps more doubtful. Hale asserts that they did 
possess such a jurisdiction before 1365 ; and in support of his 
opinion he cites eight cases of the reigns of Edward I., II., and 

III. " But these cases do not completely grove Hale’s position, 
as Cockburn, C.J., points out in Reg, v. Keyn and in the Eyre 

Select Pleas of the Admiralty (S.S.) i xxvii ; in 1339 a commission was issued to 
Stonore, C.J., and two others to try a case of piracy committed by English upon 
Spanish, Portuguese, and Catalan merchants in Southampton water, ibid xxix. 

1 Ibid xxiii. 

^ Ibid XXV ; in 1325 a petition by one whose ship had been robbed at sea by the 
men of Yarmouth ; in 1327 a case of piracy of English upon Frenchmen. 

^ Ibid xxxviii, a case of 1343 ; xxxix a case of 1352 ; in 1347 the Council ordered 
restitution of goods taken by pirates, and, in default, the arrest of those to whom 
the goods had come. * 

^ Ibid xl ; and see Baldwin, Select Cases before the Council (S.S.) xxvii*xxviii. 

It would appear that in 1296 (case cited by Selden, Works iii 1895) the Com- 
mon Pleas declined to recognize the jurisdiction of the Adthiral and asserted that 
it had general jurisdiction. The court said it could try a murder committed at sea 
as well as on the land when the murderer came to land. The MS. from which 
Selden cites has disappeared. Select Pleas of* the Admiralty i xvii, xviii. The 
following are instances in which the courts of common law seem to have exercised 
what in later law would have been called an Admiralty jurisdiction : 1276 an 
action in the King’s Bench relating to a claim by the king to goods captured from 
the enemy, Marsden, Law and Custom of the Sea (Navy Records Soc.) i 8 ; 1322 
an action to recover images for spoil at sea was heard in the K'ng’s Bench,0Select 
Pleas of the Admiralty i xxiii ; 1323 a case before the Bristol court was .moved by 
certiorari into the King’soBench ibid i xxiv ; 1341 an action by the king in the 
court of Exchequer as to enemy goods detained by the captors. Law and Custom 
of the Sea i 69. • 

«Y.BB. I, 2 Ed. It (S.S.) no, in; 12, 17 Ed. III. (R.S.) 364, 366 ; 21 Ed. 

IV. Pasch. pi. 23 p. 10 per Brian ; at the end of the fourteenth century it would 
appear that there was no remedy for breach of charter party made abroad, Copyn 

V. Snoke, Select Pleas of ‘the Admiralty ii lix ; in 1280 it was decided that the com- 
mon law courts had, no jurisdiction over torts committed alidad, ibid ii xliii, xliv, 
lix; on this account applicatioijs were sometimes made to the Chancellor ; above 
405; below 554; and cf. Select Cases in Chancery (S.S.) 58; and see generally 
Bk. iv Pt. I. c. 3. 

^ 7 Hale, P.C. ii 12-15. 

* (1876) 2 Ex. Div.‘ 163-167, “ It 
the nature of a civil reme^', and, as 
diction ctf tbe co«rt of King’s Bench ; four were cases of piracy, which may haver 
been dealt with on the principle that piracy is triable anywhere and everywhere. 
Moreover, as to two of the latter cases, it is doubtful whether the offence was not ' 
committed within the body of a county, and therefore triable at common law.” 


app^rs that of these eigk^^a^s four were in 
it ^uld seem v^re properly within the juris- 
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of Kent, Staurfcon, J., seems to have thought that on the high 
seas the ordinary criminal courts had no jurisdiction.^ It is not, 
however, improbable that, at a period when the court of 
Admiralty did not exist, the ordinary courts did sometimes 
exercise such jurisdiction. Criminal cases were at first tried in the 
cqjirt of Admiralty by a jury ; ^ and in cases of piracy the com- 
missioners were sometimes directed to proceed “ secundum legem 
et consuetudinem regni nostri”. Generally, however, they were 
directed to proceed “secundum legem mercatoriam,*' or, “mari- 
timan^^^ and from this fact we can infer that even criminal 
cases were decided according to a maritime law which was a law 
apart from the common law, and closely related to the law of 
the mercHAnts. 

Commercial Courts. 

The courts which administered the commercial law of the 
period necessarily f)resented features very similar to the courts 
which administered the maritime law. The Law Merchant applied 
both to the domestic trader and to the foreign merchant. Both 
formed in a sense a separate class. But, as we might expect, the 
separation is far more clearly marked in the latter than in the 
former case. These courts were either (i) the courts of Fairs and 
Boroughs, or (ii) the courts of the Staple. 

(i) In the Anglo-Saxon period commerce had been practically 
confined tb^ fairs held in *‘burhs*’ — strong places specially pro- 
tected by the king’s peace.® In return for this protection the 
king took a toll? This right to take a toll was, like other govern- 
mental rights, granted out to his subjects. Thus the right to 
hold a fair and take its tglls became a franchise ; ® and therefore, 
to allow another fair to be set up so near to an already existing 
fair that it abstracted its custom, was a nuisance to the franchise 
for which an action lay."^ As in the case of the other franchises, 

^**Chat is not an arm of the sea across which ^ man can distinguish what 
another is doing on the other side of the water, and across which he can see from 
shore to shore ; and in such case the coroner shall come and perform his office,” 
The Eyre of Kent (S.S.) i 133 ; S.C. Fitz. Ah, Coronc pi. 399. 

* Select Pleas of the Adiffiralty (S.S.) i xxi, xxii?xxiv; Hlack Book of the 
Admiralty i 45, 49, 83. 

* Select Pleas of the Admiralty (S.S.) i xvi ; in 13x7 a case of piracy was tried 
at common law ” secundum legem et consuetudinem regni ac legem maritimam ; ” 
but there was a pr^iso that this was not to be an encroachftient on the Admiral’s ^ 
rights, ibid i xlviii ; for a similar commission isECUed in 1374 see Marsden, Law and ' 
Custom of the Sea (Navy Records Soc.) i 99-101. 

ir i> * t^tyy^erchant at this period was not confined to large traders ; it em- 
oraced all whotmded ; the distinction jpetween the craftsman and the merclfSht is 
later, Gross, Gild Merchant i 107 and tm 2. 

® Bk. iv. Pt. I. c. 3. ^ ^ • 

^ Above 93 ; Gross, Select Cases on the Law Merchant (S.a.) i xvi, xvii. 

’ Y.B. 4 Ed. II. (S.S.) 93; Morpeth Corporation v. Northumberland Farmers* 
Auction Mart [1921] 2 Ch. 154 ; for a discussion of the same principle as applied io 
the franchise of Ferry see Hammerton v. Earl o^Dysart [1916J i A.C. 57. 
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the right to hold a court was incident to it.^ court comes 

to be known as the court of “piepowder.” “The term ‘pie- 
powder* ipiepoudres, pede pulverost)^' says Gross, “was nat 
applied to this tribunal, as Sir Edward Coke and various other 
writers believed, because justice was administered as speedily as 
the dust could fall or be removed from the feet of the litigants, 
but because the court was frequented by chapmen wifh du^ty feet, 
who wandered from mart to mart.” The name was perhaps 
originally a nickname ; but it became general, and was adopted 
in the official style of the court® 

It is clear from the records of the courts of these fairs that 
they were of the same type as the courts of similar fairs which 
existed all over Europe.^ The court, if it belonged to^a borough, 
was held by the mayor or bailiffs of the borough, if it belonged 
to a lord, by his steward ; ® and the borough or other lord was 
responsible for the maintenance of order during the period of the 
fair.® But though the court was held by the mayor, bailiffs, or 
steward, the judges of the court, in the thirteenth and fourteenth 
centuries, were the merchants who attended the fair.^ The 
court's jurisdiction extended to all cases except those concerning 
land, and except pleas of the crown.® Thus it heard actions for 
breach of contract, and actions of trespass ; and it dealt with 
various minor offences committed in the fair.^ It could exercise 
this jurisdiction irrespective of the amount at issue in. the case,^° 
and it could hear cases which had arisen outside the limits of the 


fair.^' The procedure of the court was summary, and its session 

^ Select Cases on the Law Merchant (S.S.) i xvii. 

^ Ibid i xiii, xiv ; see ibid n. 2 for various early examples of the use of the term ; 
the lawyers from the days of the Y.BB. recogniz^ that the right to hold this court 
was incident to the grant of a fair, see the authorities cited ibid xviii n. i ; cf. Coke, 
Fourth Instit. 272. 

^ The style of the court was, ** Curia Domini Regis pedis pulverisati tenta apud 
civitatem X., coram majore et duobus concivibus secundum consuetudines civitatis a 
tempore cujus, etc., ac secundum privilegiaet libertates concessa e(; contirmata^” or 
if not held in a borough ** coram X senescallo feri».*’ 

^ See Bk. iv Pt. I. c. 3. % 

* Gross, op. cit. i xxii, xxiii. 

** At St. Ives, for instance, **a constabulary force was provided by St.sTves and 
twelve neighbouring townships or manors of the Al^bot (of Ramsey). Each of these 
vills were expected to provide one or two constables and from two to eight men for 


the night watch,’* ibid xxxiv. 

Red Book of Bristol i«7o — *' In omni curia mercati singula judicia reddi debent 
per mercatores ejusdeip Curiae, et non per majorem nec per s^escallum mercati ; ” 
cf. Select Pleas in Manorial Courte (S.S.) 153 ; Select Cases on the Law Merchant 
(S.S.) i 25, 30, gi ; ibid at p. go, it is stated that, by the Law Merchant, judgments 
must be given by all the merchants native and foreign ; the principle was also ad- 


liUed by the king’s courts, Plac. Abbrev.te 2 i (1315)* 

^ Select Cases on th£ Law Merchant (% S.) i xxiv. 

® Ibid ; cf. Bk. iv Pt. I. 3. \ • 


Select Casea on th^ Law Merchant (S.S.) i xxiv and authorities there cited. 
Ibid n. 7 ; Red Book of Bristol i 70 — ** Cum placitum moveatur in Curia seu foro 


mercati de re facta extra limites mercati, non propter hoc demittatur,” 


t 
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was continuous!^ These two characteristics are common to all 
the fair tourts of Europe ; and in England both the borough 
Qustumals,® and Bracton * emphasize the need for this summary 
procedure in cases which concern merchants and mariners. We 
shall see that this summary procedure both in lyingland and 
abroad took practical shape in many relaxations of the ordinary 
rufes of procedure which would have hampered the development 
of commercial law.^ 

The lords of these fairs were, as we have seen, sometimes in- 
dividult% sometimes corporate boroughs. 

In cases where the lords of the fair were individuals the fairs 
were sometimes held by these lords in a borough ; and in that 
case the ji^-isdiction of the ordinary courts was sometimes super- 
seded during the time of the fair.® Sometimes the fairs were 
held at a place which, except during the fair, was not an im- 
portant centre of commerce. A good illustration is afforded by 
the fair of the Abb#t of Ramsey held at St. Ives in Huntingdon- 
shire.^ From the records of this court it is clear that it was at- 
tended by merchants from all over England and even from abroad. 

“ In the thirteenth century,*' says Gross, “ it was regarded by 
Englishmen and foreigners as one of the most important in 
England, ranking with those of Boston, Winchester, and Stam- 
ford. ... It was frequented by many merchants from the 
Continent especially from the Netherlands and France.** ® In 
the various«cases which came before the court there are mentioned 
the communitates of Stamford, Nottingham, Leicester, Hunting- 
don, • Godmanchester, Bury St. Edmunds, Wiggenhall, and 
Ypres.® 

In cases where the borough had the franchise of fair its pie- 
powder court was often regarded merely “ as a phase or special 

^ *VLex ipsa consequitur se ipsam continue . . . et ita est attachiamentum sive 
acfiArnacio harufh legum de hora in horam. ... In portubus attachiamenta sive 
adjornaiiones sunt similiter ordinatum . . . scilicet de tyda in daytydam, nec com- 
putari debet tidse noctuales,” Red Book of Bristol i 5f ; Borough Customs (S.S.) ii 
183-185. 

a Ik. iv Pt. I. c. 3. 

a Above n. i. • • 

* He speaks of persons, ** qut celerem habere debet justitiam, sicut sunt merca- 
tores quibus exhibatur justitia pepoudrous,** f. 334. 

® Bk. iv Pt. I. c. 3. • 

a** The principal fair of a borough or city might be^under the control of a 
bishop or abbot, and during its continuance ^preme judicial authority over the« 
town might be placed in his hands, ordinary jurisdiction being vested in his piepowder 
court to the exclusion of the civic court/' Select Cases on the Law Merchant (S.S.) 

**Ttoi ; instantlCflliue there cited from HMeford, York, Winchester, and Westminster ; 
cf. also ibid xxii m 3. / * ^ 

7 Select Pleas in Manorial Court! (S.S.) 130-1^ ; Select Cases on the Law 
Merchant (S.S.^ i xxviii-xxxv. 

B Ibid xxxiii ; see also ibid 91. 

^ Select Pleas in Manorial Courts (S.S.) 134. 
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session " of the ordinary borough court.^ Buf sometimes the 
two courts were kept quite distinct. * In other cases^ the pie- 
powder court was kept separately during the time of the farr, 
and during the remainder of the year, the law merchant was ad- 
ministered /n the ordinary borough court,® It is obvious that 
whether or not a borough had the franchise of a fair it wag in 
most cases a centre of trade. The law took account of this fact, 
and allowed that by custom a borough might have the right to 
hold a court of piepowder, just as if it possessed this franchise.^ 
And, whether or not it held such a court, the fact thaKit was a 
centre of trade often caused the customary law administered in its 
court to be better suited to the needs of commerce than the 
common law. At Winchelsea, Rye, and Fordwitih, in the 
fifteenth century, the judges were directed to “have recourse to 
the laws of nature on which are founded and whence proceed all 
written laws.” ® Such a direction clearly made for the reception 
and recognition of reasonable mercantile chstoms, and enabled 
such courts, when necessary, to administer the Law Merchant* 
On the Continent the large towns enjoyed a great measure of 
independence ; and this caused the mercantile courts and the law 
which they administered to play a very important part in the 
development of the Law Merchant.^ In England, on the other 

’ Select Cases on the Law Merchant (S.S.) i xx — ** Sometimes the proceedings 
of this tribunal are entered in the ordinary plea rolls of the borough court, as though 
the former tribunal were regarded as a mere phase or special session of the latter 
without any separate organization of its own. When this was the case the pie- 
powder court sat from time to time, as need required, for fne benefit o^ visiting 
traders or strangers, and tried only suits in which they were concerned *, pleas be- 
tween burghers were excluded from its jurisdiction.** 

3 Ibid XX, xxi. f. 

3 At Bristol a piepowder court was held during the fair of fourteen days, and 
during the remainder of the year the Tolsey court, which is first mentioned in 1373, 
administered justice according to the Law Merchant. In this tribunal, which was 
suspended while the fair lasted, actions begun in the piepowder court might be con- 
tinued,** ibid xxi. • 

* Y.B. 13 Ed. IV. Pasch. pi. 2 ; Pendred v. Chambers (1591) Cro. E^za. 256 ; 
Goodson V. Duffill (1612) 2 Bulstr. 23 per Williams, J. ; and cf. S.C. reported Cro. 
Jac. 313 ; Coke, Fourth Instit. 272. 

” Borough Customs (S.S.) ii 59. v 

^ The Bristol treatise qp the Law Merchant, Rc^ Book of Bristol i 57 recognizes 
this ; the Law Merchant, it says, holds place in boroughs as well as fairs, ** quia in 
civitatibus et nundinis sive feriis quod idem est hunt emptiones et venditiones mer- 
candisarum continue;** we«hnd that at Bristol (about 1240) it was the rule that, 
** burgenses inter se invicem, et burgenses versus extraneos, et (txtranei versus bur- 
genses, et extranei versus extraqpos possunt placitare de debitis majoribus sive 
minoribus de die in diem, sine breve, secundum consuetudinem villas, *’ Borough 
Customs (S.S.) ii 183 ; for similar rules see Leges Quatuor- Burg orum (1270), and 
Waterford (1300), ibid ii 184 ; in London a qourt was held daily forjC«(CI|n merchants^ 
LibA' Albus (R.S.) 295-^96 ; at Ipswich ^ read of, ** the plee'^'be t^ixe straunge 
folk that man clepyth pypou^rous,** ** the peas in tymeof fayre be twixe straunge 
and passant,*’ th% pleas^ yoven to the law maryne,'* Black Book of the Admiralty 
(R.S.) ii 23. 

7 Bk. iv Ft. I. c. 3. 
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hand, there wa^ already a common law, recourse to which was 
easy, and there was a legislature which had already begun to 
hiterfere with purely mercantile matters.^ And though in Eng- 
land the custom of the merchants was recognized as a law apart 
from the common law,‘^ the relation between these ^wo laws was 
cl^se.® At an early period the Law Merchant, so far as it applied 
to domestic transactions, showed signs of becoming absorbed in 
a common law which had adopted certain of its rules.^ fhe Bristol 
treatise on the Law Merchant, which comes from the fourteenth 
centu^> testifies to this tendency. The writer regards the Law 
Merchant as a mere ofif-shoot of the common law,* and he 
can only point to three specific differences.* Parties, he says, 
may always sue at common law, and this is the usual course " 
— a fact borne out by the absence of similar treatises in tiic 
custumals of other boroughs dealing specially with the Law 
Merchant. 

It is not therefore surprising to find that, in the latter half of 
the fifteenth century, the court of piepowder was declining in im- 
portance. In 1466 and 1467 the court of Common Pleas con- 
sidered that the steward or other person who held the court, and 
not the suitors, was its judge ^ — a view which tended to diminish 
its usefulness, as it deprived the merchants who attended it of 
much of their power to shape directly the law there administered. 
In 1477 a statute still further diminished the usefulness of the 
court, by restricting its jurisdiction to matters arising within the 
limits of the fajr, and occurring during the time that the fair was 


^ 3 Edward I. c. 23 (liabiliw for debts of a fellow burgess) ; ii Edward I. and 
13 Edward I. St. 3 (Statutes Merchant and Staple) ; Cunningham, op. cit. i 259-264 
gives a list of such statutes and ordinances; as he says, at p. 265, ** In Germany 
trade was not freed till the eighteenth century from disadvantages of the same sort 
as those which the first Edward did much to remove in our own land.” 

a Y.BB. 20,21 Ed. I. (R.S.) 68 ; 21, 22 Ed. I. (R.S.) 74, 458 ; Fleta II. 58. 5 ; 

6z. 2. 

a fli 1343 Parning the Chancellor drew a writ of trespass against a bailiff who 
had failed to do justice in the court of a market, Register f. gg b — " Nota breve dili- 
gente^* is the marginal note. 

^ Thus in Edward I.'s rei^ some of the judges seem to wish to give effect to the 
merchant custom of provin^debts by tally, Y.B. 2?, 22 Ed. I. (R.S.) 456, 458 ; 
below 569. 

a Red Book of Bristol i 68, Lex communis quae est mater legis mercatoris et 
quae suam filiam m certis privilegiis et in certis locis dotavit.” 

*lbid 57, 58,^* Primo quod cclerius deliberat se ipsunt; ” secondly, the pledge 
ad respondendum answers for the whole debt find costs : thirdly, ** in eo quod noJT' 
admittat ad legem in parte negativa sed semper in ista lege ^uerentis est probarc.” 

^ Ibid ** Sea si domini et partes placitantes magis voluerit deducere et 
prosequi placitS^e appellis in dictis l/cis coram eis inclioata in aliis curiis ^ com- 
munem legem, » recusiKe legem mJeatoriam, bene possunt, et ita faciunt com- 
munius quam aliter per totum regnuin ; '* cp. Boroufh (Customs (S.S.) ii Ixxxv. 

* Y.BB. 6 Ed. IV. Mich. pi. g per Littleton ; 7 Ed. IV. flil. pi. 27 (p. 23) fer 
Littleton. 

• 17 Edward IV. c. 2. 
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held.^ We shall see that this statute, and the iif terpretation put 
upon it by the courts, combined with economic and social changes 
to bring about the total decay of the court in the sixteenth and 
seventeenth centuries.* 

(ii) These courts of fairs and boroughs dealt mainly with 
domestic trade: the courts of the Staple dealt mainly vfith 
foreign trade. In order to understand the reason for the creation of 
these special courts it is necessary to say something of the manner 
in which the merchants were organized in the Middle Ages. 

In the borough charters there is frequent mention of^xne Gild 
Merchant. This was an association of traders within the town, 
and, in some cases, of traders living outside its precincts, for the 
better management of trade. ^ It sometimes arbiti*ated upon 
mercantile disputes.^ But as a rule it did not exercise a regular 
jurisdiction, its chief function being that of a trade uniqp of a 
rigidly protective character.® It was only those who belonged 
to the Gild Merchant who could trade freely ^tithin the town ; and 
its conduct was sometimes so oppressive that trade was driven 
from the town.® In fact all the various privileges, jurisdictional 
and administrative, which the towns possessed could be, and 
often were used in a manner adverse to the commercial interests 
of the country. The foreign merchant was hampered at every 
turn by the privileges of the chartered towns. They were averse 
to allowing him any privileges except those which they had 
specially bargained to give to him.^ “The Great Charter pro- 
vides that merchants may freely enter and dwell in and leave the 
realm: but the same Great Charter confirms all the a’licient 

^ The plaintiff or his attorneys must swear that the contract or other deed con- 
tained in the declaration was made in or committed within the fair and within the 
time of the said fair, where he taketh his action, and within the bounds and juris- 
diction of the same fair.” 

* Below 5^. 

3 Gross, Gild Merchant i chap. iii. ** The words, * so that no one who is^not 
of the Gild may trade in the said town except with the consent of the buf;g[esse8,’ 
which frequently accompanied the grant of a Gild Merchant, express the essence of 
this institution,” p. 43. 

^L.Q.R. xvii 238. ’ 

^ Gross, Gild Merchant * 43-50; as tothedistine'.ion between Gild and Borough 
see ibid chap. v. This distinction tended to become obliterated in the fourteenth 
century, ibid p. 76 ; with other privileges that of having a Gild Merchant helped on 
' the idea of municipal incorpomtion, ibid p. 105 ; but <' the judicial authority of the Gild 
Merchant was at first very limited, its officers forming a tribuncd of arbitration, at 
r which the brethren were expected to appear before carrying their quarrels into the 
ordinary courts. The functions of these officers were inquisitorial rather than 
judicial. But in some places their powers appear to have been grad^j^lly enlarged ^ 
durinfr the thirteenth century so as to embrace Jurisdiction in pleas /TisSing to trade, 

^ibid* 52, and Statutes the-e cited. 

^Por specimens t of su6h bargains by London with the merchants of Amiens, 
Corbeil, and Nesle see Muniments Gildhallae (R.S.) iii 164-175. 
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liberties and ciKtoms of London and the other boroughs, and 
thus takes away with one hand what it gives with the other. 
TJie burghers have a very strong opinion that their liberties and 
customs are infringed if a foreign merchant dwells within their 
walls for more than forty days, if he hires a house, if he fails to 
take up his abode with some responsible burgher, he sells in 
sectet, if he»sells to foreigners, if he sells in detail.” ^ And it 
should \>e noted that all these restrictive rules were held to be 
valid by the common law.^ 

Th%.crown, on the other hand, was for many reasons interested 
in supporting the foreign merchant It was able to take a broader 
view of the commercial interests of the country than any set of 
burghers ; ^nd its intelligence was quickened by the fact that it 
was easier to negotiate a supply from the alien merchant in return 
for protection, than to deal with a Parliament.® For these reasons 
the needs of the crown gave to the alien merchant a defined 
position — in some r^pects superior to that of the native merchant 
— and the protection of a separate set of courts. 

In 1303 the Carta Mercatoria'^ gave to certain foreign 
merchants, in return for certain customs duties, exemption from 
certain municipal dues, freedom to deal wholesale in all cities and 
towns, power to export their merchandise, and liberty to dwell 
where they pleased. They were promised speedy justice 
“secundum legem mercatoriam” from the officials “ feriarum, 
civitatum,*1jurgorum, et villarum mercatoriariarum ; ” and any 
misdoings of these officials were to be punished. If the mayor 
and sheriffs of l!bndon did not hold their court from day to day 
another judge was to be substituted for them. In all pleas, 
except those of a capital^nature, half the jury was to consist of 
foreign merchants. No future grant of liberties to any town 
was to derogate from the rights conferred upon the foreign mer- 
chants. 

•The grouch of the powers of Parliament in Edward III.'s 
reign gradually prevented the crown fronj obtaining supplies by 

• 

^ P. and M. i 447, 448 ; ep.^ombards v. Mercers (ig59) Select Cases before the 
Council (S.S.) 42. 

^ ** In this case it was resolved that the said custom of London, * that no person 
whatsoever, not being free of the City of London, shall "by any colour, way, or mean 
whatsoever, directl]^or indirectly, by himself or any other, Jceep any shop or any 
other place whatsoever, inward or outward, for {jiiow or putting to sale of any wares « 
or merchandises whatsoever by way of retail, or use any trade, occupation, mystery, 
or handicraft, for his gain or sale, within the City of London,’ is upon the whole 
matter disclos6Si|m the return a good custom,” City of London’s Case (1610) 8 Co. 
Rep. at pp. 124 b^25 a. / • ^ 

3 Stubbs, C.H. ii 170, *08-210, 572f see Select C||5e& before the Council (S.S.) 
Ixxvi-lxxvii. 

* Munimenta Gildhallae (R.S.) ii Pt. I. 205-211. 
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separate negotiations with the alien merchants.^^ But in 1353* 
similar privileges and a larger measure of protection was secured 
to them by the statute of the Staple. 

With a view to the better organization of foreign trade and 
the more convenient collection of the customs, certain towns, 
known as tfie Staple towns, were set apart. ^ It was only in 
those towns that dealings could take place in the mo-e important 
articles of commerce, such as wool, woolfells, leather, lead, and 
tin. Eleven such towns were named for England, one for Wales, 
and four for Ireland.^ In each of these towns specie-courts 
were provided for the merchants who resorted thither. A mayor 
and two constables were to be chosen annually to hold the court 
of the Staple; and the authorities of the town in jyhich the 
Staple was held were ordered to be attendant upon them.^ They 
were to apply the Law Merchant, and not the common law. All 
manner of pleas concerning debt, covenant, and trespass fell 
within their jurisdiction. The jurisdiction qf the king*s courts 
was excluded except in cases touching freehold or felony ; * but 
the doings of the court were subject to the supervision of the 
Council.’' The mayor and constables had the assistance of two 
alien merchants, one of whom was chosen from the merchants 
who came from the north, the other from the merchants who 
came from the south. * Provision was made for the trial of cases 
in which aliens were concerned by a mixed jury, and for an 
appeal in cases of difficulty to the Chancellor and the Council.® 
A speedy means was provided for the recovery of goods of which 
merchants had been robbed at sea, or which had 'been cast ^away 
and thrown up on the shore. Merchants going and returning 
to the Staple towns were protected against purveyance.^^ They 
were promised lodgings in the towns at a reasonable rent,^^ and 
they were taken into the king’s special protection.^® These 
privileges were specially stated to be granted notwithstanding 


^Stubbs, C.H. ii 576; in 1362 and 1371 it was enacted that the meochants 
should not set any subsidy orf wool without the consent of Parliament ; for some 
further account of these grants by the merchants see E.H.R. xxxiii 311-3x3. 

>27 Edward III. St. 2. * 

sThe Staple system dates from Edward l.Vveign; for its organization in 
Edward II. 's reign see Tout, Edward II. 241-266; and cp. E.H.R. xxxi 596-606; 
xxxiii 297-319; the system was consolidated by this statute, Stubbs, C.H. ii 447, 
448 ; after the statute changes were made in the places where the Staple was held, 
Gross, Gild Merchant 1,141-143. To be a Staple town was% privilege highly 
i^prized ; for as Coke says (Fourth Inotit. 23S) ** riches followed the Staple.’* 

* 27 Edward III. St. 2 c. i. 

*Caps. viii and xxi. 

• J7 Edward III. St. 2 c. v, vi, viii, and xxi. 

^Heyron v. Proute (1463), Select Casd before the ^ounciKiS.S.) xxo seqq*; 
native merchants were not allQc«red to sue in o^her courts, ibid, and App. I. 

^ 27 Edward IIIv St. 2 d. xxiv. * c. viii and xxiv. 


c. Xlll. 


‘ C. IV. 


”C, XX. 


c. xvi. 
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any privilege, franchise, or exemption granted to any towns or 
individuajs.^ I 

• All these courts — maritime and commercial — administered, 
and, by administering, helped to create the Law Merchant. It 
was a law which necessarily differed at many points from the 
orc^nary law, for “no technical jurisprudence peculiar to any 
country* would have been satisfactory to traders coming from 
many different countries.” - For the most part it was law laid 
down by the merchants in their courts ; and, though particular 
rules nra^ have differed slightly in different places,® its character 
was essentially cosmopolitan. Of the contents of this customary 
law the common law courts as yet knew very little. It was ad- 
mitted to Se a law quite distinct from the common law.'^ If a 
case occurred before them which turned upon a rule of this law- 
merchants were summoned to inform the court."' In fact, except 
in the cases in which English statutes made rules for merchants,® 
or regulated mercarftile customs/ the common law courts had 
little chance of becoming acquainted with its important principles. 
We have seen that, during the fourteenth and fifteenth centuries, 
they were beginning to absorb jurisdiction over the smaller com- 
mercial transactions of internal trade ; ® but the important prin- 
ciples of commercial law were applicable mainly to the larger 
transactions of foreign trade ; and, as we have seen, the common 
law courts.had at this period no jurisdiction over contracts made 
or torts committed abroad.® One illustration of the ignorance 
of th^common law courts of the commercial usages of the period, 
and o#the rules of law which governed those usages, will suffici- 
ently explain why the courts and law of the merchants were at 
this period wholly distinct from the common law courts and the 
common law. We know from the records of the fair courts that 
a writing obligatory payable to bearer was known among the 
mejchants as^early as the thirteenth century.^® We shall see that 
these jvritings are one of the germs from which sprang the 

• 

^ c«xxviii. 

* Smith, Mercantile Law (Ed. 1890) Introd. Ixx. 

* The Carta Mercatoria (Munimenta Gildhallse (R.^ ii Pt. I. 206-207) implies 
this, £t si forsan supra contractu hujusmodi contentio oriatur, hat inde probatio 
vel inquisitio, secundum usus et consuetudines feriarung et villarum mercatoriarum 
ubi dictum contractum fieri contigerit et iniri." 

* Above 528. • ^ 

* In Edward ll.’s reign a dispute on a questfbn of law arising in the fair of St. * 
Ives was brought into the King’s Bench ; twelve merchants from London, Win- 

i. Chester, Lincj^^i^j^nd Northampton were summoned to give evidence as to the law, 
Plac. Abbrev. 3^^ited Select Pleas in^anorial Courts (S.S.) 132. # 

•Above 537 n^. • / 

7 See 3 Edward I. c. 23, and Second Instil. 204, ibr ^he abrogation ^f the rule 
; that one burgess was liable as a kind of surety for the debt of his fellow burgess. 

, ® Above 537-538. • Above 534 n, 6. 

. u Select Pleas in Manorial Courts (S.S.) 152. 
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negotiable instruments of our modern law.^ But the first reported 
case upon a negotiable instrument in the common law courts 
comes from the year 1603.^ 

The Rise and Development of the Court of Admiralty and the 
Settlement of its furisdiction 

(i) The rise and development of the Court of Acimirdty. 

The earliest mention of the term Admiral is in a Gascon 
Roll of 1295, in which Berardo de Sestars was appointed ^jJmiral 
of the Baion fleet.® There are similar mentions of Adlnirals in 
these Rolls in 1296 and 1297. In 1300 Gervase Alard was 
appointed Admiral of the Cinque Ports ; and this appears to be 
the earliest use of the title in England. “It would appear that 
the title of Admiral, originating probably in the East, and after- 
wards adopted by the Genoese and other navies of the Medi- 
terranean, came by way of Gascony to England, and was there 
adopted about the beginning of the fourteenth century.”^ We 
have seen that in the earlier part of the fourteenth century the 
Admiral did not possess any jurisdiction except a disciplinary 
jurisdiction over the fleet under his command.® He does get 
such jurisdiction about the middle of that century, owing to the 
diplomatic difficulties in which the king found himself involved, 
from the want of some efficient authority to coerce the marauding 
and piratical propensities of his subjects. ' 

It appears from the documents contained in the record known 
as the “ Fasciculus de Superioritate Maris that the kiijgs of 
England had been constantly negotiating with foreign countries — 
more especially with France and Flanders — as to claims in respect 
of piracies committed by English subjects.® From 1293 ^ 337 

> Bk. iv. Ft. I. c. 3 ; Bk. iv. Ft. II. c. 4. 

^ Martin v. Boure, Cro. Jac. 6-8 ; there may have been one or two slightly 
earlier cases which did not get into the reports, Bk, iv Ft. II. c. 4. * 

^ Select Fleas of the Admiralty (S.S.) i xii. The Black Book of the Admiralty 
(i 56, 72) contains references^to an Admiralty court in the reigns of Henry I. and 
John, but these are apocryphal tales of the fourteenth century, Select Fleas of the 
Admiralty i xi. 

^ Ibid xii. '*■ 

^ Above 530; Lambard, Archeion (Ed. 1635) 49, 50. The court of Admiralty 
for some time exercised a jurisdiction over the navy, and merchant ships in time of 
war ; the last remnant of it was suits against merchantmen for carrying naval flags, 
Encyclopaedia Britannica (loth Ed.) Tii, Admiralty. 

The documents contained in ihe Fasciculus are described in Select Fleas of 
the Admiralty i xxx-xxxiv. It contains (i) the case of certain English merchants in 
respect of depredations committed between 1297 and 1304, and in i^e sovereignty 
of the sea is claimed for ^gland ; this caser is printed by Coke, F arth Instit. 142- 
144;^) the appointment of commissioners ko advise as-. toFrefich Firac^ claims, 
partly printed oy Coke, Fourt^ Instit. 144 ; Vj) a treaty made by Edward I. with 
Count Guy 5 f Flanders 129^ ; (4) a document addressed to commissioners appointed 
to deal with piracy claims by Flanders, partly printed Coke, Fourth Instit. 144. 
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attempts had been made at arbitration. In 1337 Edward made 
payments out kf his own pocket to the Flemings, the Genoese, 
^nd the Venetians ; and the claims of the French were put an 
end to by war. In 1339 a commission was appointed to con- 
sider the piracy claims made by Flanders. It ma]j be that the 
resplution to erect a court of Admiralty was the result of re- 
citmmendations made by that commission. We have seen that 
the ol 3 er methods of administering justice in such cases had been 
found to be very unsatisfactory ; and in the following year the 
battl(S^f Sluys gave to England that command of the sea, which 
had been already claimed in the thirteenth century, and so 
rendered the erection of such a court the more possible. “ Thus 
it is not ^jinreasonable to suppose that after the battle of Sluys 
Edward III., acting upon the advice of the commissioners of 
I339i extended the jurisdiction of the Admiral, which had up to 
that date been mainly disciplinary and administrative, so as to 
enable him to hold^in independent court and administer complete 
justice in piracy and other maritime cases.” ^ In 1353 a case 
was heard before the Admiral and the Council;*^ and in 1357 
there is the earliest distinct reference to a court of Admiralty.® 
In 1360 John Paveley was appointed “capitaneus et ductor ” 
of the fleet, with powers, not only disciplinary, but also judicial ; * 
and in 1361 the commission to Sir Robert Herle conferred upon 
him similar powers, and gave him power to exercise them by a 
deputy."’ * yiiis power was probably inserted in order to provide 
a judge for the new court. There were at first several Admirals 
and"^everal coftrts ; but from the early fifteenth century there is 
one Lord High Admiral and one court of Admiralty. In 1482 
we have a patent of the judge of the court.*’ 

The earliest parts of the Black Book of the Admiralty, which 
refer to the office and the court of the Admiral, probably date 
from the period between 1332 and 1357.^ It is clear from them 
tldkt the jurisdiction of the court was as yet new. There is an 

^ Select Pleas of the Admiralty i xxxv, xxxvi. ^ Ibid xl. 

^Tbid xli, xlii — The King of Portugal had made a claim on behalf of a Portu- 
guese subject in respect of g<X)d 8 taken by an Kngli^man from a French vessel, 
and Edward 111. says that the Admiral had adjudged them to belong to the English 
captor. ^ 

* “ Querelas omnium et singulorum armatae praedictae audiendi et delinquentes 
incarcerandi, cast%andi, et puniendi, et plenam justitiam, ac omnia alia et singula 
quae ad hujusmodi capitaneum et ductorem pertinent, et pro bono regimine hominurtf 
praedictorum necessaria fuerint faciendi, prout de jure et secundum legem mari- 
timam fuerit f^iendum,” ibid xlii. 

* Ibid xlii, I • 0 

*Ibid Iv; it^powcf^ him, ad Jognoscendum procedendum et statuenduin de 

et super querelis causis et negotiis Ainium et sin|pui(yum de hiis quse ad curiam 
princ^alem Admirallitatis nostrae pertinent." ^ 

7 Parts A, B, and C ; for an account of the Black Book see Bk. iv Pt. I. c. 3 

VOL. I .— 35 
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article expressly directed against the withdraw^* of cases from 
the court ; ^ in 1 361 a commission of Oyer and rferminef, direct- 
ing that a case of robbery and murder at sea should be tried by^ 
the common law, was recalled on the ground that the 'matter fell 
within the ji^risdiction of the Admiral’s court and ought to be 
tried by the Admiral according to maritime law and in 1364 
a writ of supersedeas issued to the judges on the grotrnd tl^at the 
Admiral had already tried the case.® The part of the Black 
Book dealing with the procedure and practice of the court ^ (which 
dates from the fifteenth century) shows that it was beingc. tM;ttled 
on the model of the civil law. But the jealousy shown by Parlia- 
ment of the jurisdiction of all courts exercising an Admiralty 
jurisdiction,® the frequent interferences of the Council,® and the 
breakdown of the executive government in the latter half of the 
fifteenth century,^ were fatal to the efficiency of the new court of 
Admiralty. A statute of 1414 which appointed Conservators of 
Truces and gave them jurisdiction in cases ‘where truces were 
broken;* a statute of 1450 which gave this jurisdiction to the 
Chancellor and the Chief Justices ; * and a statute of 1453 which 
empowered the Chancellor to make restitution of ships or goods 
spoiled at sea — all illustrate the fact that the court could not 
accomplish the main object for which it was created In fact 
it did not become an efficient court till the second half of the 
sixteenth century. This is proved by the fact that “ no records 
of its proceedings exist of earlier date than 1520, ap^ no prize 
records of any importance before the end of Elizabeth’s reign.” “ 

The restoration of efficient government by^the Tudoffs re- 
moved the causes which had retarded the development of the 
court in the Middle Ages. 

Under the Tudors the court of Admiralty assumed a position 
of very much greater importance in the state. Both in Henry 
VIII. *s and Elizabeth’s reigns much attention was paid to naval 
matters — Trinity House was incorporated in ijife; Dej)tford 
dockyard was constructed at about the same period ; and it was 
also a period for expanding foreign trade. The regular serjes of 
the records of the courjt begin in 1 5 24.^* J^t was settled 101585 that 

^ Select Pleas of the Adipiralty i 69. 

^ Ibid xlv ; Law and Custom of the Sea (Navy Records Soc.1 i 84-88. 

* Select Pleas of the Admiralty i xlv. 

* { 178-220; 246-280; 345-394 • 

® Above 531 ; below 548. 

® Select Cases before the Council (S.S.) xxix. 

\\bovc 485, 49o-49x.ir *2 Hcxry V. St. i c. 6 ; voL'i Bk. Hi c. 5. 

* 29 Henry VI. c. 2 ; vol. ii loc. cit. h C ^ 

>®3i Hpnry VI. c. 4; vol.^ii loc. cit. ^ 

Marsden, La^ and Custom of the Sea (Navy Records Soc.) i zz8. 

Select Pleas of the Admiralty i Ivii. 
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the judge of tl^ court of Admiralty, though a deputy of the Ad- 
miral, did not cease to be judge during a vacancy of the office of 
♦Admiral.^ The criminal jurisdiction of the court was extended ; 
and, just as the crown asserted its right to exercise a larger juris- 
diction in ecclesiastical matters, so it asserted its right to exercise 
a larger jurisdiction, through the court of Admiralty and the 
Cbunqjl, iiF maritime and commercial causes. The Council 
records show how close was the connexion between the Council 
and the Admiralty.^ 

During this period the court sat at Orton Key near London 
Bridge.^ Later it sat, like the ecclesiastical courts, at Doctors* 
Commons.^ We shall see that the determined attack of the 
commonJaw courts in the seventeenth centurj' left the court 
with but a small part of the jurisdiction which it had exercised 
under the Tudors, and denied it the status, which it had formerly 
possessed, of a court of record.® But we shall see that statutes 
of the nineteenth tentury restored to it some parts of the juris- 
diction of which the common law courts had deprived it. They 
restored also its status of a court of record, and gave to its judge 
many of the powers possessed by the judges of the superior 
courts of common law.® 

That appeals from the court of Admiralty lay originally to 
the king in Chancery is clear from a statute of 1533.^ The king 
on each occasion appointed Judices Delegati to hear the appeal. 
In the Tudor period these Delegates were civilians, but in later 
tim^ a judge of one of the common law courts was associated 
with 4 :hem. In 1563 it was enacted that their decision should 
be final.® The records of this court begin early in the seventeenth 
century. We have seeij that in 1832 the jurisdiction of the 
Delegates was transferred to the Council, and that in 1833 the 
constitution of the Judicial Committee of the Council which heard 
such appeals was regulated by statute.® 

^ %ilect Pleas of the Admiralty ii xii. 

’Dasent i 154, 155; iii 149,467, 469; vii xvUi; xiV xxviii, xx xiv^xvi; xxiv 196, 

356. 385-393. 403-405. 

* Select Pleas of the Admiralty i Ixxix ; Bl. Comm, iii 69. 

* In fact the judge of the c«urt of Admiralty and the Dean of the Arches were 
often the same person, Anson, The Crown (3rd Ed.) ii 259-260 ; 3, 4 Victoria c. 65 
§ I provided that the Dean might sit for the judge of the Admiralty court. 

* Below 553 ; Select Pleas of the Admiralty i Vlv. A writ of supersedeas, 

issued in 1364, imj^ies that it is a court of record ; but thf contrary was stated by 
Coke, Fourth Instit. 135 ; cp. Sparks v. Martyn 1(1668) x Ventris i. * 

* 24 Victoria c. xo §§ X4, 17, 23, 24 ; below 558 - 559 . 

^ 25 Henry VIII. c. 19 § 4 ; f6r earlier commissions to hear appeals see Select 
Pleas oif the /t(®Mralty ii lix-lxii. ^ 

* 8 Elizabetl^. 5 ; tUs was not n^essarily so before, Select Pleas of the Ad- 
miralty i 18-20; and in 17x2 confiictinf opinions wer^^given on the question whether 
their decision was final in Prize Cases, Marsden, Law aift Custom of th& Sea (Navy 
Records Soc.) ii 227-230. 

* Above 5x8. 



548 COURTS OF SPECIAL JURISDICTION 

(2) The Jurisdiction of the Court of Admiralty. 

We have seen that in the fourteenth century there were 
several Admirals and several courts. Their jurisdiction was^ 
wide and vague. It comprised the ordinary criminal and civil 
jurisdiction of later days,^ the prize jurisdiction,® and the jurisdic- 
tion over wreck and other droits of the crown or the Admiral.® 
These Admiralty courts were beginning to encroach upon the 
rights of those seaport towns which possessed Admiralty jurisdic- 
tion;^ and, since their jurisdiction was undefined, great iigregu- 
larities were committed.® For these reasons they arCused a 
Parliamentary opposition similar in kind to that aroused by the 
jurisdiction of the Council. The result of this opposition was 
seen in two statutes of Richard II.’s reign which defined their 
jurisdiction. A statute of 1389® recites that “a great and 
common clamour and complaint hath been often times made 
before this time, and yet is, for that the Admirals and their 
deputies hold their sessions within divers places of this realm, 
as well within franchise as without, accroaching to them greater 
authority than belongeth to their office.*’ It enacts that, “ the 
admirals and their deputies shall not meddle from henceforth 
with anything done within the realm, but only of a thing done 
upon the sea, as it hath been used in the time of King Edward, 
grandfather of our Lord the King that now is,” A statute of 
1391 enacts more specifically, “ that of all manner of contracts, 
plea.s, and quarrels, and all other things rising within' the bodies 
of the counties, as well by land as by water, and* also of vi«reck 
of the sea, the Admiral’s court shall have no manner of cognizance, 
power nor jurisdiction.” But, " nevertheless, of the death of a 
man, and of a mayhem done in great ships, being and hovering 
in the main stream of great rivers, only beneath the bridges of 
the same rivers nigh to the sea, and in none other places of the 
same rivers, the Admiral shall have cognizance.” ® 1. In view cof 
further petitions as to the encroachments of the Admiral’s aourts 
it was enacted in 1400 that those sued wrongfully in these courts 

€ 

1 Select Pleas of the Admiralty i xlvi-liv. * 

* Ibid xli, xlii ; Rymer, Foedera vi 14, 15. 

® Select Pleas of the Adn^iralty xliv, xlv; ibid ii xxv, xxvi. 

* R.P. iii 322 (17 Rich. II. n. 49) the towns of Bristol, Brjdgewatcr, Exeter, 

J)arnstaple, and Wells complained of the encroachments, errors, 'and delays of the 
court held by the Admiral in the sduth-west of England ; appeals, the^ say, have 
been pending three years and more, ** pur diverse delaies de la ley de Civil, et subtill 
ymagination de les parties pleintifls ; ” cf. Sampson v. Curteys, Sel^Pleas of the 
Admiftlty i i ; Gernsey ^ Henton ibid 17, which bear out th^taterUents in the 
petition. I • 

^ Marsdtn, Law and Custdftfi of the Sea (Riavy Records Soc.) i xiii. 

* 13 Richard II. St. i c. 5. ^ 15 Richard II. c. 3. 

B The statute also (§ 4) recognizes the disciplinary powers of the Admiral. 
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should^ have ^ right of action for double damages.^ Though 
petitions were^ still directed against them and their procedure,^ 
•these statutes effected some settlement of their jurisdiction ; and 
the courts of common law maintained their observance by the 
issue of writs of supersedeas, certiorari or prohibition.^ 

• * When, in the fifteenth century, these local Admiralty courts 
were cuperseded by the high court of Admiralty, its jurisdiction 
was limited by these statutes; and, till the Tudor period, it does 
not j^em to have been an active court.'^ But we have seen that 
the rd^i of Henry VIII. witnessed a revival of interest in the 
navy, and an increased activity in the high court of Admiralty. 
We shall see that its criminal jurisdiction was reformed by a 
statute dl’ 1536;^ and a statute of 1540^*’ gave to the Admiral a 
jurisdiction in matters of freight and damage to cargo. The 
patents of Henry VIII.'s admirals not only omit the proviso to be 
found in earlier patents, confining their jurisdiction within the 
limits marked out by the statutes of Richard II. *s reign, they 
also insert a non obstante clause dispensing with those statutes.^ 
It therefore becomes possible to see in outline the main heads of 
the modern jurisdiction of the court. 

In modern times the main division is between the Ordinary 
or “Instance” Jurisdiction, and the Prize Jurisdiction. Though 
this division was not so clearly defined in the Tudor period as in 
later days, I shall adopt it as the most convenient in tracing the 
history of^his topic. 

(^) The Ordinary or Instance Jurisdiction. 

This jurisdiction fallj under three heads: («) Criminal Juris- 
diction ; (d) Civil Jurisdiction ; and (r) Admiralty Droits. 

^ 2 Henry IV. c. ii. 

• *R.P. iii (4 Hy. IV. n. 47), the prayer is for the enforcement of remedies 
again^ the admirals and their deputies, ** et auxi que les ditz Admiralles usent lour 
Leies tant soulement par la Ley de Oleron et anxiois Leyes de la Meer, et par la 
Lcye d’Engleterre,et nemye par Custume, ne par nulle autre manere ; ” R.P. iii 642 
(xi 1 %. IV. n. 61), the prayer is that the justices of the peace may have power 
to enquire into the doings of t 1 |e Admirals and their agiints. 

’Coke, Fourth Instit. 137, 138; Select Pleas of the Admiralty ii xli. 

* Above 546. 

•Below 550-551. • 

• 32 Henry V^II. c. 14. , 

^ The patent of Henry Duke of Richmond (1525) gives him power ** audiendi 
et terminandi querelas omnium contractuum inter dominos proprietaiios navium ac 
mercatores seu alios quoscunque cum eisdem dominis ac navium ceterorumque 
vasorum pi;op/^tariis pro aliquo per mare vel ultra mare expediendo contractuum 
omnium et sing^rum ^ntractuum ultra mare proiicieAdorum vel ultra mMe con- 
tractuum et in Anglia etceterorum ojlinium quas ad Aificium Admiralli tangunt. . . . 
Aliquibus statutis, actubus, ordinationibus, sive restrieftionibua in cotftrarium actis 
editis ordinatis sive provisis, non obstantibus,” Select Pleas of the Admiralty i Iviii ; 
the later commissions are very similar ; but they omit the non obstante clause. 
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(a) Criminal Jurisdiction. ^ ^ 

We have seen that after 1 363 the Admirars criminal jurisdic- 
tion was recognized as exclusive on the high seas. This ex- 
clusive jurisdiction could be exercised over British subjects, over 
the crew of a*British ship whether subjects or not, and over any 
one in cases of piracy at common law.* It could exercised 
over no other persons.* The act of Richard II. recognized also 
a jurisdiction in cases of homicide and mayhem committed on 
rivers below the bridges.^ This jurisdiction was, above low^yater 
mark, concurrent with that possessed by the courts of 6)mmon 
law.® 

We have seen that the procedure in the Admiral^s pourt had 
come to be modelled on the procedure of the civil law. The 
early precedents for trial by jury were not followed,® and trial 
by witnesses took its place. In 1536 dissatisfaction with this 
mbthod of trial produced a statute, the ultim,ate effect of which 
was to transfer to the judges of the courts of common law the 
criminal jurisdiction of the Admiralty.^ 

The statute recites that those who have committed crimes 
upon the sea, “ many times escaped unpunished because the trial 
of their offences hath heretofore been ordered . . . before the 
Admiral . . . after the course of the civil laws ; the nature 
whereof is, that before any judgment of death can be given against 
the offenders, either they must plainly confess their* offences 
(which they will never do without torture or pains) or else their 
offences be so plainly and directly proved by witness indiffi^ent, 
such as saw their offences committed, which cannot be gotten 
but by chance at few times, because such offenders commit their 
offences upon the sea, and at many times murder and kill such 
persons being in the ship or boat where they commit their 

^ 13 Richard II. St. x c. 5 ; 15 Richard II. c. 3. ^ 

’ Stephen, H.C.L. ii 27-29 ; in cases of piracy by statute, jurisdiction only 
exists over British subjects; 11. William III. c. 7 gave the crown power to appoint 
commissioners to try piracy cases in the colonies or at sea ; for an instance of a 
commission issued under this Act in 1725 see Law and Custom of the Sea (Naivy 
Records Soc.) ii 262-263 ; fos an opinion on the interf retation of the Act see ibid ii 
252-255, 

^ R. V. Keyn (1877) 2 Ex. Div. 63 ; the effect of the decision was overruled by 
the Territorial Waters Jurisdiction Act 41, 42 Victoria c. 73 ; the Act declares that 
offences committed by apyone within the territorial waters of thefCrown, i.e. on the 
tea to such a distance as is necessary for the defence of the dominions of the crown, 
are within the jurisdiction of the Admiral. 

* 15 Richard II. c. 3. 

*Sir Hen^ Constable’s Case (i6ox) 5 Co. Rep. X07, *' BelowfrHh ,low water 
mark fte Admiral has the tole and absolute iurisdiction. Betwqrf the high water 
mark and low water mark the common law all the Admiral have divisum impertHm 
interchangeably.” # ^ 

* Select Pleas of the Admiralty (S.S.) i liv. 

^ 28 Henry VIII. c. X5. 
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offences, which should witness against them in that behalf ; and 
also su£h as sMould bear witness be commonly mariners and ship 
•men, which, because of their often voyages and passages in the 
seas, depart without long tarrying.” It provides that treasons, 
felonies, robberies, murders and confederacies, conmitted in any 
p|ace where the Admiral has jurisdiction, shall be enquired into 
and tried by commissioners appointed by the crown as if the 
offences had been committed on land. The commissions could 
be issued to the Admiral, his deputy, or three or four other sub- 
stanflhl|persons to be appointed by the Lord Chancellor. “ It 
seems,” says Marsden, “ to have been more efficient than the old 
common law courts or the Admiralty court ; no record has been 
found of% pirate being hanged by the latter, and only three by 
the former, whereas twenty-two were hanged in the years 1 549- 
1551, and 113 in 1561-1583.”^ In 1799 this Act was extended 
to the trial of all offences committed on the high seas.^ As the 
three or four subsfisintial persons to be appointed under the act 
of Henry VIII. came to be invariably the judges of the common 
law courts, the indirect result of the Act was to transfer the 
criminal jurisdiction of the Admiralty to the judges of the courts 
of common law.* 

Special commissions under this Act have been rendered ob- 
solete by later legislation. In 1834 the Central Criminal Court 
Act gavQ to that court the jurisdiction of these special commis- 
sioners,^ and in 1844 a similar jurisdiction was given to the 
ordi^ry justices of Oyer and Terminer and Gaol Delivery.® Pro- 
visicjtis to the same effect are contained in the Criminal Law 
Consolidation Acts* and the Merchant Shipping Acts.^ 

The criminal jurisdiotion of the Admiralty has thus for almost 
four centuries been exercised by the judges of the courts of com- 
mon law. It has, for this reason, almost wholly lost the inter- 
national chqfacter which marked all branches of the maritime law 
in thj Middles Ages. Piracy “at common law” is perhaps the only 

• 

^aw and Custom of the Sea (Navy Records Soc.) i 149. 

*39 George HI. c. 37. I^was asserted in a bill introduced into the House of 
Lords in 1683, Hist. MSS. Com. Eleventh Rep. App. Pt. II. 295 no. 434, that if a man 
was wounded on the high seas and died in England of the wound neither the courts 
of common law nor the court of Admiralty could try him for murder — which is not 
improbable see 2^ 3 Edward VI. c. 24 ; the bill provide<^ that in such cases the 
justices of Oyer and Terminer and Gaol Delivery should have jurisdiction ; but ev^ 
dence was given to show that if the party died abroad the court of the Constable and 
Marshal had jurisdiction, and that if he died in England the Admiralty had juris- 
diction, axvd tl^^^bill was dropped. 

•Stephen, 11-19. * • 

* 4, 5 William IV. 0*36 § 22. J * ^ 8 Victoria c. 2 

• 24, 25 Victoria c. 96 § 115 ; c. 97 § 72 ; c. 98 f 50^, c. 99^ 36 ; Cf 100 § 68. 

^ They deal with crimes committed on British ships or by British seamen. 17, 
x8 Victoria c. 104 § 267 ; 18, 19 Victoria c. 9< ! sx ; 57, 58 Victoria c. 60 §§ 686, 687. 
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crime, which still retains some trace of an international character, 
in the rule, that it can be tried by the court of an}! countfy wher- 
ever and by whomsoever committed.^ The criminal jurisdictioif 
of the Admiralty, having been administered by the common law 
judges, has become part and parcel of the common law, to be 
spelt out of English statutes, to be changed only as that law Js 
changed. This fact was strikingly illustrated by the Case of Reg, 
V. Keyn?^ No consensus of opinion amongst international jurists 
was held sufficient to give to the English courts a criminal juris- 
diction over foreigners not recognized by English law. CgCKDurn, 
C.J., denied that a consensus of jurists could effect, in maritime 
law, what, in another branch of the old Law Merchant, he allowed 
might be effected by a consensus of merchants.® The* case was 
decided by a bare majority. We may, perhaps, conjecture that 
it would have been decided the other way, if the criminal juris- 
diction of the Admiralty had been developed in the court of Ad- 
miralty, and not by the judges of the courts oV common law. 

{U) Civil Jurisdiction, 

We have seen that under the Tudors the crown seemed in- 
clined to disregard altogether the limitations which statutes had 
imposed upon the jurisdiction of the court of Admiralty. The 
extent of the jurisdiction which it claimed will appear from a list 
of the cases which, during this period, were brought before the 
court.* It practically comprised all mercantile and shipping 
cases. “ All contracts made abroad, bills of exchange (whi^h at 
this period were for the most part drawn or payable abroad) 
commercial agencies abroad, charter parties, insurance, average, 
freight, non-delivery of, or damage to, rargo, negligent naviga- 
tion by masters, mariners, or pilots, breach of warranty of seaworthi- 
ness, and other provisions contained in charter parties ; in short, 
every kind of shipping business was dealt with by the Admiralty 
court.**® The Admiralty court was, in fact, regarded as oye of 
the recognized tribunalstof the Law Merchant.® In addition, the 
court exercised jurisdiction over various torts committed oij the 
sea, and in public river$, over cases of colly^ion, salvage, fishermen, 
harbours and rivers, and occasionally over matters transacted 
abroad, but otherwise putside the scope of Admiralty jurisdic- 
tion.^ , c- 

^ For this offence see Bk. iv Pt. f. c. 7. ^ ( 1 ^ 77 ) 2 £x. Div. 63, 202. 

•Goodwin v. Kobarts (1875) L.R. 10 Ex. 337; below 573. 

^ Select Pleas of the Admiralty (S.S.) i Ixv-lxxi ; cp. Malynes, lAx Mercatoria, 
303, 3of (Pt- ni. c. xiv). • 

• Select Pleas of the Admirsdty (S.S.) i IxvIL • Malynes, Pt. III. c. xiv. 

7 Select Pleas of^the Admiralty (S.S.) i Ixx; in the sixteenth century **even 
marriage contracts and wills made abroad are occasionally met with as the subject 
of suits in Admiralty.” 
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We have seen that during Elizabeth’s reign the common law 
courts be|[an thfeir attack upon the Chancery and the Council. 
It* was not to be expected that they would tamely acquiesce in 
this growth of the jurisdiction of the Admiralty. Moreover, as 
we have seen, they were able to base their attack upoi^a statutory 
fou^ation. 

Thedcomiflon law courts had issued writs of prohibition, based 
upon these statutes, from an early period. It is probable, how- 
ever, that during the earlier part of the Tudor period the statutes 
had befen.| disregarded ; and, as we have seen, the aid of the 
legislature had even been invoked on behalf of the Admiralty.’ 
The Admiralty, also, had sometimes assumed the offensive, by 
means of a^process of contempt, taken against those who brought 
proceedings upon maritime causes in another court.^ It would 
appear that when the common law courts resumed their efforts 
against the Admiralty, they at first had recourse to writs of 
supersedeas and certforari issuing from the Chancery. But such 
applications to the Chancellor often left the Admiralty with the 
disputed jurisdiction. It was seen that writs of prohibition were 
the most effective instrument of attack or defence which the 
common law courts possessed.^ 

In 1575 a provisional agreement was arrived at; but, after 
1606, when Coke was raised to the Bench, the agreement was 
repudiated.^ Coke, as Buller, J., once said, “seems to have 
entertained not only a jealousy of, but an enmity against, that 
jurisd^r^ion.” ^ ^e denied that the court was a court of record. 
He deftied it the necessary power to take stipulations for ap- 
pearance, and performance of the acts and judgments of the 
court. He denied that it had any jurisdiction over contracts made 
on land, either in this country, or abroad, whether or no they were 
to be performed upon the sea ; and similarly he denied its juris- 
dictjpn over essences committed on land, either in this country, 
or abrqjid.** In support of his positions he did not hesitate to 
cite precedents which were far from decidiifg what he stated that 
• 

' 32 Henry VIII. c. 14 gave Rie court a certain juris(fiction in cases concerning 
charter parties and freight. 

* Select Pleas of the Admiralty (S.S.) i Ixviii 78 ; on proof of the facts the party 
in contempt was arrested. 

3 Ibid ii xli ; forll list of Prohibitions, see ibid i Ixxiii-lxxviii ; ii xli-lvii; Fourth 
Instit. 137-142 ; Prynne, Animadversions, 75-77 ; a specimen of the writ, see App. 
3 dl. A 2. 

* Select Plea^of the Admiralty (S.S.) ii xiv ; Coke, Fourth Inslit. 136 ; Zouch, 

* Jurisdiction of the Admiralty Asserted, Assertion v. • ^ 

* Smart v. Wol»(i78g^ 3 T.R. 348; Holt also said, i Ld. Raym. 398 mat, 
. ** heretofore the common law was too severe against th# Admiral ; ” cp. Prynne 103. 

* Fourth Instit. 136-138 ; Thomlinson’s Case (1605) 12 Co. R^p. 104 *2 Brown- 
low x6, 17 (1611). 
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they did decide.^ It is fairly certain that the earlier prohibitions 
were all founded upon the exercise by the Adnfiiralty 6f jurisdic- 
tion within the bodies of counties. The common law had nothin 
the past claimed jurisdiction over contracts made or offences 
committed#- abroad, and probably not over contracts made and 
offences committed in ports intra fluxum et refluxum m^ris.* 
Such jurisdiction was now coveted. By supposing fnese contracts 
or offences to have been made or committed in England the 
common law courts assumed jurisdiction ; ® and thus by a “new 
strange poetical fiction,” and by the help of “ imaginaryisifn-posts 
in Cheapside ” * they endeavoured to capture jurisdiction over the 
growing commercial business of the country. The other common 
law judges followed Coke’s lead. It is not, of course, to be ex- 
pected, that all the cases, decided at a time when the common 
law courts were engaged upon a systematic series of encroach- 
ments, should be consistent.® But it is clear that they were all 
tending in one direction, regardless of the fict that the procedure 
of the common law courts, and the law which they applied, were 
far less fitted than that of the Admiralty, to deal with the cases 
over which they claimed jurisdiction. Whitelock tells us that in 
1630 “ Sir Henry Martyn, doctor of laws, and judge ol the Aci 
miralty, made a great complaint to the king against the judges of 
the King’s Bench, for granting prohibitions against that court; and 
all the judges were before the king about it, and they mannerly 
and stoutly justified their proceedings in those cases to be accord-* 
ing to law, and as their oaths bound them.” ® 

The merchants keenly felt the ill effects of these attacks made 
by the common law courts ; and the delays in the administration 
of justice thereby occasioned sometimes gave rise to diplomatic 

> Prynne, Animadversions, 75-77 ; De Lovio v. Bolt (1815) 2 Gall 407-418 per 
Story, J. , ^ 

‘Above 534-535 ; De Lovio v. Boit, at pp. 400-405 ; Y.B. 13 Hy. IV. Mich. pi. 
zo; see Bk. iv Pt. I. c. 3 for an account of the evolution of the law on this*copic. 

‘ Bl. Comm, iii 107 ; B^. iv Pt. I. c. 3. 

* Prynne, Animadversions, 95, 97. , 

‘ In Sir R. Buckley's Case (1590) 2 Leo. 182, which was a case of an agreement 
made in England for assi^Cance at sea in taking sf prize, the Admiralty jurisdiction 
seems to be recognized; in Tucker v. Cappes and Jones (1625) 2 Rolle 497, which was 
a suit on a contract made in Virginia, a Prohibition was reused ; it was said that 
the Admiralty had jurisdiction over things done in foreign parts, that foreign con- 
tracts were governed by the civil law, and that it was not rea^jnable that the com- 
mon law should judge of them but Coke said (1611) 2 Brownlow 17, that if a 
question of civil law arose the judges could consult with the civilians ; it was said in 
Ambassador of King of Spain v. Joliff and others. Hob. 78, 79, thg<t “ the Admiralty , 
of ^gland can hold noiplea of any contract but such as arise^ upon the sea: no, 
though it arise upon any continent, port,^r haven int the w^ld out of the king's 
dominions^ • . . The coi^tsuf common la^ have unlimited power in causes transi- 

* Memorials i 40; cp. S.P. Dom. Z629-163Z Z24, Z64. 
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difficulties.^ A conflict of jurisdiction must always give advan- 
tages to thfe unscrupulous litigant It was clear that the Admiralty 
prDcess was more speedy, and therefore more fit to deal with the 
cases of merchants and mariners. “ Not one cause in ten comes 
before that court but some of the parties or witnesses in it are 
pressing to go to sea with the next tide.” “ The Admiralty could 
issue commissJons to examine witnesses abroad, and it could ex- 
amine the parties themselves. “ The merchant if he can avoid 
the Admiralty, where he must answer upon oath, and proof may 
be macft Ijy commission, thinks himself secure from any danger 
at the common law.” ^ The Admiralty could arrest the ship, and 
thus give far more effective security to those who had been em- 
ployed upc% it. The Admiralty could allow all the mariners to 
sue together for their wages, whereas the common law courts 
insisted upon separate actions. The judges of the court of Ad- 
miralty, being civilians, were far more likely to be able to under- 
stand contracts madfe abroad with reference to the civil law.^ 
Two cases, put by Sir Leoline Jenkins in his argument before 
the House of Lords in 1669-1670, illustrate the incompetence of 
the common law courts to deal with the jurisdiction which they 
claimed. In the first case put, a Spanish merchant resident in 
Spain owes money to A. The Spanish merchant has a ship in 
an English port, which the Admiralty process alone can reach. 
An action ig brought by A in the court of Admiralty. The ship 
is arrested ; -but in consequence of a prohibition it is released. 
Whatsis the use ^of suing a debtor in Spain with no available 
property in this country? In the second case A owes money to 
a Spanish merchant. The Spaniard sues in the Admiralty, and 
is prohibited. He then sues at common law, and, to prove his 
case, produces a copy of his contract. A pleads “non est 
factum.” The original is in Spain deposited with a notary who 
will^ot part \)[ith it. The Spaniard looses his case for want of 
evidcn(^.® 

Another compromise was attempted rin 1632. Charles I. 
issued # commission to the Privy Council, empowering it to re- 
concile the differences between the common law courts and the 
Admiralty.® Sir Leoline Jenkins said that the agreement arrived 
at was “ the result of many solemn debates, and not of artifice 

• 

^ S.P. Dom. i6ii-i6i8 146, Ixx 61— complain* by the Spanish Ambassador of * 
the delays of the Admiralty caused by Prohibitions. 

► 2 >Vynne, Lift of Sir Leoline Jenkins i Ixxxii. 

*Zouch, Jurisd'^ion, etc., 130. 

* Life of Jenkin^ Ixxvff, Ixxxiii; Z^ch, 129, 130. 

• Life of Jenkins i Ixxxi, Ixxxii. ^ * • # * 

*See S.P. Dom. 1631-1633 427, 516, 519: see ibid 243-246 for a collection of 
arguments and tracts on this topic. 
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or surprise.”^ We can well believe this, if we consider the ill 
results which followed from the assumption <jf jurisdiction by 
the courts of common law. Ihe agreement conceded to tSie 
Admiralty a jurisdiction in the following cases : (i) In the case 
of contracts made, or wrongs committed, beyond the sea, or 
upon the sea. (2) In suits for freight or mariners* wagc^, or 
fur the breach of charter parties for voyages to be ^tnade» beyond 
the sea, though the charter parties were made within the realm, 
and the money was payable within the realm. But if the pro- 
ceeding was for a penalty, or the question was w^^eAer the 
charter party was made or not, or, if made, had been released, 
the common law courts were to have jurisdiction. (3) In suits 
for building, amending, saving or necessary victualliilg of a ship, 
brought against the ship itself, though the cause of action arose 
within the realm. (4) The court was allowed a jurisdiction to 
inquire of, and to redress, all annoyances and obstructions in 
all navigable rivers beneath the first bridfges, and also to try 
personal contracts and injuries done there which concerned navi- 
gation upon the sea. (5) It was provided that if any person 
was imprisoned, and, upon a writ of Habeas Corpus being ob- 
tained, the exercise of jurisdiction by the Admiralty in any of 
these points was certified as the cause of the imprisonment, the 
parties should be remanded. 

It is probable that this agreement was acted upo;i for a inw 
years. Prynne cites a case in which the House of Lords uphk d 
the jurisdiction of the Admiralty in 1645 and^during thi^ mfer- 
regnum Ordinances of 1648, 1649, and 1653^ conceded*to the 
court a jurisdiction similar to that which was conceded to it< by 
the agreement of 1632.*' In fact some of these Ordinances 
ordered the judges of the Admiralty to proceed in spite of pro- 
hibitions; and in 1656 orders were issued to the judges of the 
common law courts to be sparing in granting prohibit ions,^nd 
to the judges of the Admiralty not to encroach upon tbp juris- 
diction of the commoti law courts.® 

But, as we have seen, the Great Rebellion ensured. Iiiie vic- 
tory of the common law over jurisdi(/;ions which threatened to 

^ Life of Jenkins i Ixxxi ; it is printed by Prynne zoi, and in the first edition of 
Croke’s reports; but in the later editions of these reports it isj^tated not to be law; 
it is only mentioned in two cases^ Kolle, Abridgement 533, ana T. Raym. 3. 

*See e.g. S.P. Dom. 1639-1640 173-174, ccccxxxvi 21 — the king interposed to 
secure the observance of the fifth clause of this agreement. ^ 

* Animadversions 123-125. 

V Acts and Ordinances i 1120 ; ii 78, 712. // 

B Williams and Bruce, ^miralty Practf ':e, 12. 

® Whkelock, Memorials w 233 ; “ I was against these letters,” says Whitelock, 
** and advised rather to confer with the judges about it, who being upon their oaths 
must observe them ; and justice ought to run in free and legal course.” 
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be its rivals. A bill to declare and settle the jurisdiction of 
the Admiialty failed to pass in 1641/ and in 1661 a similar 
biy met with no better success.^ In 1669-1670 a more deter- 
mined effort was made. A bill introduced into the House of 
Lords in that year proposed that the jurisdiction of the court 
should extend to all suits respecting contracts macfe or other 
matters done#beyond or upon the sea concerning shipping or 
goods shipped, freight, mariners* wages, and breach of charter 
parties ; to suits for building, mending, saving or victualling 
ships i^brought against the ship ; and to suits connected with 
the navigation of navigable rivers below bridges.^ But in spite 
of the fact that the merchants of London petitioned Parliament 
to pass thejbill, and in spite of Sir Leoline Jenkins* convincing 
argument in its favour,^ it failed to pass. The civil jurisdiction 
of the court was consequently reduced to a very low ebb. “ The 
common law,** said Holt, “is the overruling jurisdiction in this 
realm ; and you ougtt to entitle yourselves well, to draw a thing 
out of the jurisdiction of it.** ® Torts committed on the high 
seas ; contracts made on the high seas to be there executed ; 
proceedings in rem on bottomry bonds executed in foreign 
parts ; the enforcement of the judgments of foreign Admiralty 
courts; suits for the wages of mariners — were almost the only 
pieces of jurisdiction which it was allowed to exercise. Pepys 
tells us that he went to St. Margaret*s Hill in Southwark, 
“ where the* judges of the Admiralty come, and the rest of the 
Doctors of Civil law.** He remarks, “ I perceive that this court 
is yet*liut in its ftifancy (as to its rising again) ; and their design 
and consultation was, I could overhear them, how to proceed 
with the most solemnity, ^nd spend time, there being only two 


> Hist. MSS. Com. Fourth Rep, 73. 

* Ibid Seventh Rep. 155. * Eighth Rep. 141 no. 271. 

JJPrinted by 'S^ynne, Life of Jenkins i Ixxvi-lxxxv. 

® Shermoulin v. Sands (1698) i Ld. Raym. at p. 272. 

^ Contracts made at sea, not maritime in their nature, were claimed by the 
common law courts as not proper for the Admiral ; Antracts, maritime in their 
nature, |^ut made on land, were claimed by reason of their locality ; convenience of 
process gave the Admiralty jurisdiction over seamen's wages after a struggle, cf. 
Winch 8 (1622); T. Raym. 3 (i6db) ; i Keb. 712 (1664);^ Ld. Raym. 1247 (1707) ; 
the courts were very puzzled to find some principle on which they could justify this 
exception, cf. 4 Burr. 1944; 2 Ld. Raym. 1452; in Clay^v. Sudgrave (1700) i Salk. 
33, it was stated that, though against the statute, it was allowed for the sake of 
convenience, and, *^ommunis error facit jus ; the exception was narrowly con- 
strued ; though the mariners could sue in the Adfhiralty the master could not ; the * 
Admiralty was also allowed to have jurisdiction in cases of ransom contracts till 
22 George III. % 25 made these contracts illegal, Wilson v. Bird (1695) 1 Ld. 
Raym. 22 ; and in cases where the master hypothecated j^is ship for necess^ies, 
Benzen v. Jefferies nLd. Raym. 152. 

^ Pepys* Diary, March 17, 1662-16J3 ; as Jenkinsptryly said in his^ argument 
before the House of Lords, ** Every place in Europe intrusts the Admiral with more 
ample jurisdiction than England does.** 
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businesses to do, which of themselves could not spend much 
time.” I. t 

It is clear that the court of Admiralty had on its side not 
only historical truth, but also substantial convenience, Prynne, 
Zouch, and^ Jenkins prove clearly both these facts. It is clear, 
too, that the opposition of Coke and the common lawyerjs was 
unscrupulous. But the common law had, after the Great^'Re- 
bellion, gained the upper hand. And, from the point of view of 
the common law, the attack had been skilfully directed upon a 
position which it was worth much to secure ; for the ptize was 
nothing less than the commercial jurisdiction of a country the 
commerce of which was then rapidly expanding. Its commerce 
was in the future destined to expand beyond the mast sanguine 
dreams of the seventeenth century. Coke could not foresee this. 
But he worshipped the common law ; and he rendered it by no 
means the least of his many valuable services when he directed, 
and sometimes misdirected, his stores of technical learning to 
secure for it this new field. To the litigant his action meant 
much inconvenience. To the commercial law of this country it 
meant a slower development.^ But to the common law it 
meant a capacity for expansion, and a continued supremacy over 
the law of the future, which consolidated the victories won in 
the political contests of the seventeenth century. If Lord 
Mansfield is to be credited with the title of the founder of the 
commercial law of this country, it must be allowed' that Coke 
gave to the founder of that law his opportunity.^ 

Modern legislation has restored to the cofirt of Admiralty 
many of the powers, and much of the jurisdiction of which it 
had been deprived in the seven teen^Ji century.* It has been 
restored, as we have seen, to its ancient position of a court of 

^ Select Pleas of the Admiralty (S.S.) ii Ixxx, '* Many points of maritime law 
that were afterwards painfully elaborated by the common lawyers had for at^least 
a century been familiar to the civilians ; ” e.g. the liability of a carrier for* loss by 
thieves was discussed at Westminster in 1 671 ; but it had been settlSd in the 
Admiralty as early as 1640 the same thing is true as to many questions relating 
to Bills of Exchange, Bills of Lading, General Average, and Insurance; the^ommon 
law followed the Admiralty *‘with tardy steps, perhaps unconsciously, certainly 
without acknowledgment for the history of the’development of the law on these 
matters see Bk. iv Pt. II. c. 4. 

3 The use made by the^ Government of the powers of the court caused a similar 
jealousy of the Admiralty in the United States; the Massachusetts House of 
Representatives, just*before the Revolution, resolved that, **Che extension of the 
powers of the court of Admiralty within this province is a most violent infraction 
of the right of trial by juries,’* Williams and Bruce 5 n. k; cp. Ramsay v. Allegre 
(1827) 12 Wheaton 61 1 ; but, as Roger North says, ** it is the foiblf. of all judicatums , 
to vf tue their own justicaand pretend that there is none so exqimite as theirs ; while, 
at the bottom, it is the profits accruing that sanctify ftny court’s authority ; ** we 
have seen^^hat the judges^ haC at this periodi'a direct pecuniary interest in increasing 
the business of^neir courts, above 254-255. 

* 3, 4 Victoria c. 65 ; 13, 14 Victoria c. 26 ; 24 Victoria c. 10. 



ADMIRALTY DROITS 


559 


record ; and its judge has been given the powers possessed by 
the judges of th^ superior courts of common law. It has been 
giyen jurisdiction in cases of salvage, bottomry, damage, towage, 
goods supplied to foreign ships, building, equipping, and repair- 
ing ships, disputes between co-owners. In addition, it has been 
given a new jurisdiction in the case of booty of war, it the crown 
sees* fit to refer any such question to it, and a new jurisdiction 
under tlie Foreign Enlistment Act.^ But the contests of the 
seventeenth century have left their mark upon the law adminis- 
tered Sy the court. The common law courts often came to 
decisions,^similar to those which the Admiralty had already 
given upon the principles of the civil law. But the decisions, 
though th^ same in substance, were the decisions of English 
courts and enunciated rules of English law. The law adminis- 
tered by the court of Admiralty possesses, it is true, affinities 
with the maritime law of foreign countries. The law of Oleron, 
and other maritime ^odes, may still be usefully cited in English 
courts. But Admiralty law has lost the international character 
which it once possessed. It is essentially English law. The 
law which is administered in the Admiralty court of England 
is the English maritime law. It is not the ordinary municipal 
law of the country, but it is the law which the English court 
of Admiralty, either by Act of Parliament or by reiterated de- 
cisions and traditions and principles, has adopted as the English 
maritime la^.**^ “Neither the laws of the Rhodians, nor of 
Oleron, norof Wisby, nor of the Hanse towns, are of themselves 
any {fejt of the Admiralty law of England. . . . But they con- 
tain many principles and statements of marine practice, which, 
together with principles found in the Digest, and in the French, 
and other Ordinances, w'ere used by the judges of the English 
court of Admiralty, when they were moulding and reducing to 
form the principles and practice of their court.”® These state- 
meifts could flot have been made by the judges of the court in 
the sixteenth, or even in the seventeenth c^turies. The contact 
with, and the control exercised by the courts of common law, 
have effected in a similar way both the civil and the criminal 
jurisdiction of the court. 

(c) Admiralty Droits. 

The crown #iad originally certain ^rights ta property found 
upon the sea, or stranded upon the shore.'^ The chief kinds of 
property to v^ich the crown was thus entitled were, ereat fish 

1 3, 4 Victoria c.^ § 2%; 33, 34 Victoria c. 90 § 19. 

* The Gaetano and Maria (1882) 7 JLD. at p. 143. ^ 

* The Gas Float Whitton, No. 2 [z^6] P. at pp. 47, 48. • ^ * 

*Stat. Praerogativa Regis (17 Ed. 11 . St. i c. xi) ; on the whole subject see 
L.Q.R.XV353. 
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(such as whales or porpoises^ deodands,^ wreck of the sea, 
flotsam, jetsam, and lagan, ^ ships or goods of Jhe enQmy found 
in English ports or captured by uncommissioned vessels, apd 
goods taken or retaken from pirates.^ 

In ear^ days, before the rise of the court of Admiralty, 
many of these droits were granted to the lords of manors, or 
to the towns which possessed Admiralty jurisdictioin. Yarmbuth 
had such rights ; ® and in 1829 Dunwich and South wo'ld spent 
£iooo to determine the question whether a puncheon of whisky, 
taken up in the sea, was within the jurisdiction of one <*own or 
the other/ The Lord Warden of the Cinque Por& and the 
ports themselves shared these droits between them." In 1836 
there was litigation between the crown and the o^ner of the 
manor and castle of Corfe and the Isle of Purbeck, as to the 
right to 49 casks of brandy.^ If not so granted out, they were 
dealt with by the common law courts or by special com- 
missioners.*-^ i. 

After the rise of the court of Admiralty the Lord High 
Admiral became entitled to these droits by royal grant. At the 
end of the fourteenth and the beginning of the fifteenth century 
it would appear that he shared them with the crown ; from 
the reign of Henry VI. they were generally granted to him. 
“The Admiral’s Patents of the sixteenth and following centuries 
contain express grants of royal fish, wrecks, waifs, flotsam, 
jetsam, and lagan, as well as many other perquisites connected 
with the sea and the seashore.”*^ In Anne’s reign, George, 
Duke of Denmark, the Lord High Admiral,* surrendec&l his 

^Lord Warden of Cinque Ports v. the King (1831) 2 Hagg. Adm. 438. 

* I.e. a thing causing the death of a man, Sttjphen, H.C.L. iii 77, 78; Holmes, 
Common Law 24-26 ; Select Pleas of the Admiralty ii xxvi, xxvii ; they were 
abolished 9, 10 Victoria c. 62. 

3 ** That nothing shall be said to be wreccum maris but such goods only which 
are cast or left on the land by the sea. . . . Flotsam is when^^ ship is supk or 
otherwise perished and the goods float on the sea. Jetsam is when the ship is in 
danger of being sunk, and to lighten the ship the goods are cast into thtf sea, and 
afterwards, notwithstanding, the ship perish. Lagan (vel potius Ligan) is where 
the goods which are so cast into the sea, and afterwards the ship perishes, ^nd such 
goods are so heavy that they sink to the bottom, and the mariners, to the mtent to 
have them again, tie to them a buoy or cork . . and none of these goods are 

called wrecks so long as they remain in or upon the sea,*’ Sir Henry Constable's 
Case (1601) 5 Co. Rep. 106 ; for an early proclamation of Henry I. relating to wreck 
see E.H.R. xxix 434. 

* Select Pleas of the Admiralty ii xxxix ; The Germania [iC|i6] P. 5. 

‘^Ibidxxii. *Cbid. ^Ibidxxiii. 

® The King v. 49 Casks of Brandy 3 Hagg. Adm. 257 ; 5 Co. Rep. 107 b it is 
said that those of the west country prescribe to have wreck ii^ the sea so far as 
thefxniay see a HumberuBarrel.” 

® Select Pleas of the Admiralty (S.S.) i xli. C, 

Blapk Book of th^. A^dmiralty (R.S.]|[p 150 ; Select Pleas of the Admiralty n 
xxiv. 4 ^ 

^Ubidxxv. 
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droits during the war for a fixed annual sum. The office was in 
commission after his death, except for a short time, when it was 
held by George, Duke of Clarence, afterwards William IV. The 
droits during this period were always reserved to the crown, but 
in terms which showed that they had been previoijsly annexed 
to the office of Admiral.^ 

*Th^ right to droits carried with it a certain jurisdiction. 
Inquisitions were held into these droits at the ports,- or the 
Vice-Admirals or droit gatherers reported them to the Admiral.® 
The ffirg^ terms of the Admiral’s Patents incited them, or their 
grantees, to frequent litigation with private persons or other 
grantees of the crown.* If the property was unclaimed, it be- 
longed to® the Admiral or other person entitled, who might or 
might not reward the finder.® If a claimant appeared, he was 
entitled to restoration on proof of his claim, and the payment of 
a reasonable salvage. Such salvage was often allowed to the 
Vice-Admirals of tl«e coast as a reward for taking possession of, 
and looking after, the property.® 

The Admiralty droits, where the right has not been granted 
to other persons, are now transferred to the consolidated fund.^ 
But it is provided that the crown may reward the finder. In 
1854 they were put under the control of the Board of Trade;* 
and in 1894 the method of dealing with wreck, flotsam, jetsam, 
and lagan found within British jurisdiction, was regulated by the 
Merchant Shipping Act.® 

(fii* Prize Jurisdiction. 

The term Prize is applied to the property of a belligerent 
captured at sea. Prizes can as a rule only be made by some 
vessel acting under the authority of the government.^® It is 
clear that many complicated questions must arise as to the 

^The King v. 49 Casks of Brandy 3 Hagg. Adm. at pp. 280, 281; “During 
the last French war the sums raised by droits was very large. Sums of £100,000, 
£zgo,ooo, and £58,360 are mentioned as having been paid to members of the royai 
family ^the last sum is stated to have been paid out on account of the building, 
etc., of the Pavilion at Brighton,” Select Pleas of the Adjjniralty ii xxxix. 

* Ibid xxvii-xxxii. * * Ibid xxxvii. 

* Ibid xviii, xix, xxii ; in 1619 there was a dispute between the Lord Warden 
and the Admiral as to wrecks on the Goodwins ; in 1632 there is a report to the 
Admiral on the encroachments of lords of manors. 

* Ibid xxxviii. • ^ ^ 

* Ibid xxxvii ; as to wreck see ibid xxxix-xli ; Hamilton v. Davis (1771) 5 Burr. 
2732. 

7 1 William 4 V. c. 25 ; i, 2 Victoria c. 2. 

* 17, x8 Victoria c. Z20 § xo. 

* 57 » 58 Victorid^. 60 fS 5x0-529. . 

Pitt-Cobbett, Leading Cases in^nternational Ca'g (Ed. J892) 205 ; prizes 
can only be made by private vessels if they have been attacked in the first instance, 
ibid 211. 
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ownership of the ships or goods so captured. Such questions 
tended to become more complicated with the growth, dufing the 
eighteenth century, of that part of international law which relates^ 
to the rights and duties of neutrals. Many sentences of the 
court sitting in prize from the seventeenth century onwards are 
preserved, bul, unfortunately, they shed little light upon the law 
applied.^ It was Lord Stowell who, by his decisions in the 
many cases arising out of the wars at the end of the eighteenth 
and the beginning of the nineteenth century, settled the principles 
of prize jurisdiction of the Admiralty, as he settled many erf the 
principles of the instance jurisdiction of the court. 

“ The prize jurisdiction,*’ says Mr. Marsden, “ originated in 
the disciplinary powers conferred upon the Admirals of^the early 
fourteenth century by their patents.** ^ They adjudicated upon 
the rights of the captors to their prizes, because the king, being 
entitled to these prizes, naturally claimed to decide what was and 
what was not prize. ^ The king often made pver a .share of the 
prize to the captors.^ Somtimes he granted a certain proportion of 
it to the Admiral ; ® but somtimes, to encourage privateers, even 
this proportion was made over to the captors.^ We have seen 
that in earlier days cases of this kind had been heard sometimes 
by the Council, and sometimes by the common law courts ; but 
that their inability to cope with the difficulties caused by the 
piratical propensities of Englishmen had led to the establishment 
of a court of Admiralty.’' Therefore it would probably be true 
to say that the prize jurisdiction of the court was one of the 
oldest branches of its jurisdiction. There is a case as eaj*ly as 
1357 in which the Admiral decided upon the validity of a capture 
at sea.^ 

In the course of the fifteenth century it was becoming ob- 
vious that a regular tribunal was needed to deal with such cases ; 


^Marsden, Law and Custom of the Sea (Navy Records Soc.^; i 408; with^re- 
gard to these records Mr. Marsden says, ibid ii viii, The prize records are in a fair 
state of preservation, and thl prize sentences, in particular, appear to have been 
carefully hied and preserved, 'they exist in vast numbers, and were at an early 
date bound in volumes and indexed. They are, however, disappointing as f^gards 
the light which it might hai-e been expected they would throw upon the growth of 
prize law. Framed, as they are, in the same bald and technical terms, they con- 
tain little more than a bald statement of the condemnation or order for restitution 
of the ship or goods in dispi/ce. The sentences of the court of Delegates . . . un- 
fortunately have not bqen nearly so well preserved. Many of tjlpem are in a state 
l>f decay and many are missing." < 

® E.H.R. xxiv 675. ^ Ibid 675, 677. * Ibid 675-676. 

* '* The patents of the Lord High Admiral of thehfteenth and sixteenth centuries 

contaip grants of shares ^d perquisites which are probably the origin of the Lord 
Admirkl’s tenths of prizes which he enjoyed by virtue of^his of^e throughout the 
sixteenth century," ibid 676. t, 

•Ibid 6^7. ^ ^ ’ Above S44-545. 

* E.H.R. xxiv 680 ; cf. Rymer, Foedera vi 14, 15. 
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and the court of Admiralty had by the end of the century come 
to be regarded as the proper tribunal.' Thus in 1498 a treaty 
I between Henry VII. and Louis XIL stipulated that mariners 
should give notice to the Admiral of any spoil which they had 
taken, and that they were not to dispose of it tiy the Admiral 
ha.d adjudged it to be lawful prize." But it is not till the end of 
the sixteenlh century, that the prize jurisdiction of the Admiralty 
began to take definite shape. “ Unless complaint was made to 
the king of a capture being unlawful, captors were probably 
seldhm disturbed in their prizes.*' If complaint was made the 
questioft was generally dealt with as a matter of state policy by 
the king and Council.^ 

In tjje latter part of the sixteenth century the distinctive 
prize jurisdiction began gradually to emerge ; and in 1589 we 
get the first formal sentence ol condemnation.*’’ I'he prize juris- 
diction was distinguished from the criminal jurisdiction of the 
Admiralty over piracy for which, as we have seen, special pro- 
vision was made ; and it gradually became distinct from the 
instance jurisdiction. We have seen that there was a great 
development of the instance jurisdiction in the sixteenth 
century.^ 'fhe principles upon which the court proceeded in 
dealing with cases falling within that jurisdiction were mainly 
those principles of the Law Merchant, maritime, and commercial, 
which had been developed by the Italian and Dutch lawyers. 
On the *qj:her hand the prize jurisdiction was necessarily 
governed by political considerations, and depended largely on the 
pro*ckimations Issued from time to time by the crown.'*^ These 
proclamations and the decisions of the court gradually gave rise 

1 K.H.R. xxiv 683.684, 

* Rymer, Foedera xii 690694 ; cf. ibid xiv 147-151. 

3 E.H R. xxiv 681. 

^ ^ “ For the^two centuries after this date (1357) there are few indications in the 
records of its dealing with prize cases ; they usually came before the Council or the 
chancfllor or commissioners appointed ad hoc,"' ibid 680 ; for an instance of such a 
commission in 1413 see Marsden, Law and Custom the Sea (Navy Records Soc.) 
i 124 12 Henry V. St. i c. 6 required notice of the capture of prizes to be given to 
the Conservators of Truces created by that Act ; they were clearly intended by the 
Act to exercise some sort of pri^ jurisdiction — a fact wlUch testifies to the inefficiency 
of the Admiralty, above 546; cf. Marsden, Law and Custom of the Sea i 116-117. 

* Select Pleas of the Admiralty (S.S.) ii xvii, xviii.^ 

* Marsden, Law and Custom of the Sea (Navy Records Soc.) i xxi, 254. 

Above 550-3I1 ; cf. E.H.R, xxiv 683-684. • ^ 

* Above 552. • * 

® Mr. Marsden’s article E.H.R. xxiv 684-690, 691-696 shows that the exercise of 

the jurisdiction^was governed mainly by these proclamations; cf. S.P. Dorn. 1664- 
1665 369, where it appears that the judges of the prize court were expecte# to be 
governed by the kii^lg’s declaration of what was and what was not contraband in coming 
to a conclusion whether to condemn release a pri«e ; ^or the relatioi^of prize law 
to the prerogative see below 566-568. * • 
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to a body of prize law. There were many such decisions, as 
captors sailing under commissions granted by the allies of Eng- 
land, as well as captors sailing under English commissions, re- 
sorted to the court of Admiralty ; and the international character 
of the law thuj* evolved tended to be emphasized by the fact that 
“these cases frequently resolved themselves into suits between 
the respective ambassadors of the powers to which •the qiptor 
and the prize belonged.” ^ The fact that this jurisdiction in 
prize was regarded as something different from the instance 
jurisdiction is illustrated by the fact that writs of prohibition ^ere 
not so frequently issued in prize cases, as in other cases, ^ and 
ceased to be issued after Coke’s fall in i6i6.* 

Throughout the sixteenth and early seventeenth centuries no 
formal distinction was made between the instance and the prize 
jurisdiction. But the two jurisdictions were obviously coming to 
be regarded as distinct during the period of the Commonwealth.^ 
After the Restoration the court held distinct* sittings for prize 
business ; special rules were issued for the regulation of the 
exercise of this jurisdiction ; ® and the records of such business 
were kept distinct. From the middle of the century onwards 
this business increased.^ It became the custom to issue special 
commissions to the Admiral at the beginning of a war, requiring 
the judge of his court to hear prize cases, ^ as the ordinary com- 
mission did not mention this jurisdiction.® The prize cqurt thus 
became a court almost entirely distinct from the instance court. 
Lord Mansfield could say in 1781 that, “the whole systegi^pf 
litigation and jurisprudence in the Prize Court is peculiar to itself : 
it is no more like the court of Admiralty than it is to any court 

^ Select Pleas of the Admiralty (S.S.) ii xvii, 170.* 

*Lindo V. Rodney (1781) 2 Dougl. 613, 618, 619; cf. Select Pleas of the 
Admiralty (S.S.) ii Ixxix; but even in prize cases they were sometimes issued, 
E.H.R. xxiv 690 ; Law and Custom of the Sea (Navy Records Soc.) i 359. 

* Law and Custom of the Sea i 359. c iv 

^ A distinct prize jurisdiction was given to the court of Admiralty in 164^, Acts 

and Ordinances of the Interregnum t 35 ; and Ordinances of 1643, 1644, 1645, 1648, 
and 1649, ibid ii 66-78, also recognized it ; a comparison of these Ordinances with 
those relating to the instance jurisdiction make it clear that by that time th#two 
jurisdictions were distinct. 

*See Marsden, Law and Custom of the Sea (Navy Records Soc.) ii 53-57 for 
the rules of 1665. 

* Marsden, Law and Custom of the Sea (Navy Records Soc.) ii viii. 

^ Lindo V. Rodney Q.14 ; re Banda and Kirwee Booty (1866I z Ad. and Eccl. 
139 * ^3 Charles II. c. 9 ; 22, 23 Chafles II. c. ii ; 6 Anne c. 13 ; lor a specimen of 
such a commission see Marsden, Law and Custom of the Sea (Navy Records Soc.) 
ii 287. 

* An opinion that this jurisdiction was originally regarded as inherent in the 
court ^as given by W. Mu/ray (the future Lord Mansfiel^ and Jpr. Lee, Marsden, 
Law and Custom of the Sea (Navy Records S(^.) ii 330-331; in 1793 adaim to this 
effect was pdt forward by tfie admiralty CoulL of Ireland ; and it is said to have 
been the opinion of Sir W, Wynne that the Admiralty of Scotland had a similar 
jurisdiction, and this was also the opinion of Murray and Lee, Marsden op* dt. 
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in Westminster Hall.” ^ The Naval Prize Act of 1864, passed 
to ena?:t pernSanently the provisions formerly made at the begin- 
ning of a war, gives to the court of Admiralty the jurisdiction of 
a Prize Court throughout His Majesty’s dominions ; ^ and this 
jurisdiction is now exercised by the Probate,* Divorce, and 
Admiralty division of the High Court.® The appeal from the 
Priz^ Court was to a special commission issued at least once in 
every reign to all Privy Councillors, the Vice-Chancellor, and all 
thejudges of the courts of common law, empowering them or 
any thjee of them to hear appeals, and to call to their assistance 
Doctors of the Civil Law, and a surrogate or surrogates.^ 
After 1833 this jurisdiction was, as we have seen, handed over 
to the /lidicial Committee of the Council.*'^ We shall see that 
though appeals from the Instance Court now go to the House of 
Lords, appeals from the Prize Court still go to the Council. 

It was in fact inevitable that the distinction between the 
prize and the instance business of the Admiralty should grow 
more definite with the growing definiteness of the principles of 
International law on the one side, and the principles of Admiralty 
law as administered in English courts on the other. The court 
of Admiralty administers, as we have seen, English Admiralty 
law. Though for historical reasons it resembles in general out- 
line the maritime law of Europe, it is essentially English law.^ 
On the other hand, it has been laid down by the two greatest 
judges wht) have ever sat in a Prize Court that that court administers 
International law. Lord Mansfield said,® “ By the law of nations 
and* treaties every nation is answerable to the other for all 
injuries done by sea or land, or in fresh waters, or in port. 
Mutual convenience, etctnal principles of justice, the wisest regula- 
tions of policy, and the consent of nations, have established a 
system of procedure, a code of law, and a court for the trial of 
prize. Every country sues in these courts of the others, which 
are <ill governed by the same law equally known to each.” 
Lord Stowell said in the case oi' The ^Recovery “It is to be 
recollected that this is a court of the law of nations, though 
• • 

^ Lindo V. Rodney at p. 6x4. 

* 27, 28 Victoria c. 25. » 54, 55 Victoria c. 53 § 4. 

* Report of tbe Commissioners appointed to enquire ^nto the Duties, Salaries, 

etc.i of courts of pstice, Parlt. Papers (1824) 9 ^ » before 1629 a separate 

commission was issued to hear each appeal, and it was not till 1762 that judges of the 
common law courts were added, Marsden, Law and Custom of the Sea (Navy 
Records Soc.) Ti 267 n. 2. 

* Above 518 ; .Bl. Comm, iii 69, 70 ; 3, 4 William l^^. c. 41 § 2. 

* 54 i 55 Victortl c. 5 J§ 4. 3, ’ Above 550. 

* Lindo V. Rodney at p. 616. * 

*(1807) 6 C. Rob. 348, 349; and this is recognized by the sfatutes which deal 
with the prize jurisdiction, see e.g. 27. 28 Victoria c. 25 §§ 35 and 37. 
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sitting here under the authority of the king of Great Britain. It 
belongs to other nations as well as to our own ; anS, what 
foreigners have a right to demand from it, is the administration 
of the Law of Nations simply, and exclusively of the introduction 
of principles Borrowed from our own municipal jurisprudence.’* 

It is clear that an English statute can compel a jy^dge to de- 
part from these principles; but it has been held by the'Trivy 
Council in the case of The Zamora^ that nothing short of a 
statute can have this effect. That case in effect decides that an 
Order in Council can no more alter an established rule tf inter- 
national law, than a similar Order could alter an established rule 
of English law ; and that therefore such an Order must be dis- 
regarded by a Prize Court.^ 

This decision settles a controversy which has a long history, 
and settles it in a manner which is not wholly consonant to the 
current of previous authority. It is clear thpt in the sixteenth 
and seventeenth centuries the judges of the court of Admiralty, 
exercising this jurisdiction, were very much under the thumb of 
the crown, which was accustomed to issue its Orders to them ; ® 


and that this was also the case with the Vice-Admiralty courts 
of the eighteenth century. It is true that the judges some- 


times protested against these Orders; and in 1672 Sir Leoline 
Jenkins hinted at resignation if the Order was persisted in.® P* Ut 
it seems to have been agreed that if an Order could be justt^J^lO* 
by a treaty, the court could not go behind it ; and if was p'*^ 
ably the better opinion in the eighteenth century that, 
it could not be so justified, the court must obey it, even thbuj* 


^[1916] 2 A.C. 77. *Ibid at*pp. 90-94. ' 

^ A letter of 1593 from Howard to Caesar directing him to condemn a Spanifcf 
prize to the captor, though she was not captured under letters of marque, Marsder 
Law- and Custom of the Sea (Navy Records Soc.) i 281 ; in i6io Nottinghan 
wrote to Trevor, one of the judges of the Admiralty, directing him to set ^e( 
Spanish goods, but to detain Hamburg goods according to the Oraer of the Lord 
Treasurer, ibid i 380-381. ® 

^ See a letter of the judge of the Minorca Vice-Admiralty Court to the Lords oi 
the Admiralty in 1746 stating that he will follow their Orders in condemnin^ships 
ibid ii 323 ; and see ibid n.^i ; for a similar letter of Byng to the same court sec 
ibid ii 345-346- * 

® In a letter he wrote, probably to Williamson, remonstrating against the Prize 
rules of 1672, he says, “ Coi^d I find upon my own search, or the King’s Councellj 
show me any law or precedents ibr this case of subjects and friends, 1 should with 
^ little difficulty as an/ man, proceed to that sentence. HowevC^ I shall not onely 
with perfect submission, but with iinfeigned satisfaction too, lay down my charge 
at his Majestie’s feet, if his Majestie shall please to believe, or my Lords his com- 
missioners to determine, that my so doing will be better for his Mcijestie’s present 
servid^v*’ ibid ii 78-80. « 

•See a letter of 1689 from Hedges, judge of the Adciraltyffto Nottingham as 
to an Order«in Cou|icil dirqctit-g the condenf lation of Hamburg ships, ibid ii 133 ; 
andef. ibid ii 59*n. i, from which it is clear that Jenkins admitted that a treaty 
might alter the established law, and that, in his opinion, the interpretation of such 
treaties belonged, not to the court, but to the Privy Council. 
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obedience might, in the event of an obviously illegal Order, expose 
the coulitry tcf reprisals.^ 

' The question therefore arises, which of these views is cor- 
rect? The judgment in the case of The Zamora is, it seems to 
me, correct in so far as it decides that an Order in Council which 
contravenes a statute or a principle of international law which 
has b«en ac^cepted as a part of the common law, mast be disre- 
garded by a Prize Court. But I doubt very much whether it is 
corrgct in deciding that such an Order can be disregarded if it 
contravenes a rule of international law which has not been in- 
corporated into the common law. That there are many such 
rules the case of Reg. v. Keyn^ shows; and it is because the 
judgmerft in the case of The Zamora neglects this distinction 
that I doubt whether it is historically sound. 

As a matter of history it is certainly the fact that from the 
earliest times royal proclamations, Orders in Council, and treaties 
have played at least as great a part in shaping prize law as the 
decisions of the courts or statutes. “ As a matter of law it is 
obvious that the ascertainment of the contents of those rules of 
international law which have not been incorporated with the 
common law is intimately bound up with the prerogative of the 
crown in relation to foreign affairs ; and in this department the 
prerogative of the crown is absolute, except in so far as it is 
restricted by statute or the rules of the common law.‘‘ The 
principles laid down in the case of The Zamora would lead to 
tha <sonclusion.that no act of the prerogative, such as the con- 
clusion of a treaty, could change a rule of international law ; so 
that, unless a distinction be drawn (for which there is very little 
authority) ^ between tho exercise of the prerogative to make a 

^ Thus, in the report of the law offices in 1753 on the Silesian loan, the follow- 
ing passage seems to imply that the crown might order the judges to give a sentence 
\^|;lich was no^in accordance with the rules of international law: Where the 
judges are left free^ and give sentence according to their conscience, though it 
shoulS be erroneous, that would be no ground for reprisals,” Marsden, Law and 
Custom of the Sea ii 355 ; thus there was good authority for Lord Stowell’s dictum 
inthacaseof The Fox (i8it) i Edw. 312-314 (overruled by The Zamora [1916] 
2 A.C. at pp. 95-96) that an Order in Council, though contrary to international law, 
bound the court. It should b^ noted that Lord Stow^ll’s ruling in the case of The 
Maria^ cited [1916] 2 A.C. at p. 95, to the effect that the court must be guided by 
international law is not inconsistent with this dictum,,as he would have agreed that 
this was always the case if no Order in Council had intervened, and in the case of 
The Maria he wJb thinking of such a case ; similarly in thft case of The Lucy (180^) 
I Edw. 122, he did not refuse to be bound by an Order in Council, but merely decided 
that it did not in the circumstances apply to the case before the court. 

* (1877) 2^x. Div. 63 ; above 532. ® Above 563 n. 9, 566. 

4 Thus, for instance, the crown has absolute power to make war or peav, or to 
make a treaty whi^ doA not alter English law or impose a charge on the subject ; 
and if its officers, by its orders, in^re a foreigner oij^side the jurisdiction of the 
English courts, this is an act of state for which no legal redr&»can be got, Buron 
V. Denman (1848) 2 Exch. 167. 

* See above 566 n. 5 and 6, 
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treaty, and the exercise of the prerogative to issue an Order in 
Council to carry out the treaty, new rules of in#:ernatienal law 
laid down by a treaty, e.g. the rules laid down in the Declaration 
of Paris, would be invalid unless sanctioned by the legislature. 
As a matter^of political expediency the wisdom of the decision is 
more than doubtful. The prize jurisdiction can only be exercised 
in time of war ; and in time of war the discretion of t!ie expcutfve 
should be as little fettered as possible.^ 

However this may be, it is on all hands admitted that it is 
the principles of international law which form the basis df the 
law administered by the Prize Court. Thus, by reason of its 
international character, the prize jurisdiction of the Admiralty 
resembles more closely than the ordinary jurisdiction ofcthe court 
the maritime law of the Middle Ages and the sixteenth century. 

The Absorption of the Commercial Side of the Law Merchant 
into the Common Law ^ 

With the increase of commerce in the fourteenth and fifteenth 
centuries, a division and specialization of trades and industries 
began to take place. The large trader or the merchant became 
entirely distinct from the small trader or the craftsman. The 
old Gild Merchant, which embraced all the traders in a town, 
gave place to separate companies of merchants on the one side, 
and to separate craft gilds on the other.* 

The internal trade of the country continued to bp'regulated 
by the companies of merchants, or the craft gilds, which usually 
possessed large powers over trade, and sometirrfes a monopoly 
of trade in their own town.* It was strongly felt that “ a general 
liberty of trade without a regulation doth more hurt than good ; ” ^ 
and throughout the eighteenth century there are cases in which 
the courts upheld these powers.® They were finally abolished 
by the Municipal Corporations Act of 1835.® 

r •< 

^ This view seems to have been taken by the Commonwealth judges, wh^n they 
referred a case to Cromwell*8«.decision, on the ground that the matter was ** of so 
high a nature, and so consequential to this nation, that what evil might arise from 
a public judgment in these cases may by your judgment be rectified,** S.P.tDom. 
Suppl. Interreg. 84, Feb. ifi 1623/4, cited Marsdeqi Law and Custom of the Sea 
ii 124 n. I. 

^ In Edward II.*8 reign the crafts in London were divided into the two classes 
of officia mercatoria and officia manuoperalia, Munimenta Gildhallae i 495 ; but the 
trade of London was so extensive that it was in advance of other towns. Gross, 
Qild Merchant i 129. ' • *’ 

*Ibid chaps, vii and viii; Newcastle Merchant Adventurers (Surtees Soc.) 
i xxxiii, xxxiv, xxxiv-xl. 

^ Mayor and Commonalty of Colchester v. Goodwin (z666) Carter^ Rep. 1 14, Z20. 

” Mayor of Winton v.*Wilks (1705) 2 Ld. Raym. 1120, Holt considered that a 
power to restrain persons from exercising their trade was ifid ; l^t such powers were 
upheld in Bbdwic v^Fennelf 1 Wils 23^ Wool^ v. Idle (1766) 4 Burr. Z95Z. 

* 5, 6 V^illianf iV. c. 76 § Z4, *' Whereas in divers cities, towns, and boroughs a 
pertain custom has prevailed, and certain bye-laws haye been made, that no person 
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Though the old organization of trade lingered on till the 
nineteenlh century, the internal trade of the country had in the 
sixteenth century practically ceased to be ruled by a special law 
and by special courts. The companies of merchants and the 
craft gilds possessed no jurisdiction of their own.^ Some few 
courts of fairs survived. But the fairs and their courts were de- 
cadent py tlte end of the sixteenth century.^ There are few 
entries on their plea rolls ; ^ and the courts of common law 
rigidly confined their jurisdiction to what they considered to be 
its proper sphere.^ Thus, except in so far as statutes drew a 
distinction between traders and others,^ the traders* or the mer- 
chants* dealings were not treated differently from those of any other 
class in th« community. They were governed by the common law 
and generally by the common law courts. The common law had 
borrowed certain rules from the Law Merchant. The rules that 
there is no warranty of title in a sale of goods, ^ and that, under 
some circumstancesf a sale in market overt by a non-owner will 
pass the property,* probably come from this source. The mer- 
chant’s view of the efficacy of the earnest money to bind the 
bargain was recognized by the Statute of Frauds."^ By the end 
of the sixteenth century the internal trade of the country was 
regulated by a common law thus modified and not by a separate 
Law Merchant. 

The foreign trade of the country continued for a longer 
period to bQ governed by a separate Law Merchant. In France, 
Ital;^, iind Germany juristic literature and mercantile practice 
had created a Body of mercantile law.® During the sixteenth 

not being free of a city, town, or borough, or of certain gilds, mysteries or trading 
companies within the same . . .* shall keep any shop or place for putting to show 
or sale any or certain wares or merchandise by way of retail or otherwise, or use 
any or certain trades, occupations, mysteries, or handicrafts for hire, gain, or 
sale within the same; be it enacted that notwithstanding any such custom or 
byelaw, every pyson in any borough may keep any shop for the sale of all lawful 
wares merchandises by wholesale or retail, and use every lawful trade . . . 
within any borough.” 

^ ** The increase of wealth, bringing a permanent Snd continuous local demand 
for cougnodities together with the improvement of transport facilities and means of 
communications, due largely to the creation or repair of roads in the eighteenth 
century, diminished the importaifte of fairs and periodic^ markets and tended to sap 
the vitality of the old tribunals of justice or rendered many of them wholly obsolete,” 
Select Cases on the Law Merchant (S.S.) i xix. . 

>Ibid. 

’ Howel V. JolAs (z6oo) z Cro. 773 ; Goodson v. Duffield (1612) Cro. Jac. 313 ; 
Cf. Hall V. PyndUir (Z536), Dyer Z32 b, pi. 80, and*thc cases cited in the margin. * 

* Instances are the earlier bankruptcy Acts, and the earlier Acts rendering the 
real estate of ddiceased persons liable to their debts. 

*3 Co. Rep. 22; Morley v. Attenborough (Z849) 3 Exeat p. 5ZI, per Park^ B. 

*Coke, Second %stit.%z3, 7Z4. 

^ Carta Mercatoria (Munimenta GiUhallse ii Pt. I.^oO ; 29 Charles I|. c. 3 § zy ; 
P. and M. ii 206, 207. * • 

• Bk. iv Pt. I. c. 3. 



570 COURTS OF SPECIAL JURISDICTION 


and seventeenth centuries this mercantile law was being adapted 
to the use of Englishmen by writers like MalyneS, Marius, 
Molloy, and Beawes. They all considered the merchant as* a 
class apart and subject to a separate law.^ “ It is a customary 
law/* says Malynes,^ approved by the authority of all kingdoms 
and commonwealths, and not a law established by the sovereignty 
of any prince;*’ and, “the said customary law *bf merchants 
hath a peculiar prerogative above all other customs, for that the 
same is observed in all places.** ^ “ That commonwealth of 

merchants,” says Davies, “hath always had a peculiar and 
proper law to rule and govern it ; this law is called the Law 
Merchant whereof the laws of all nations do take special know- 
ledge.** Davies, however, recognized that it was only^ilhe foreign 
trade of the country that was now ruled by this special law. 
“ Merchandises that cross the seas are goods of another nature, 
quality, and consideration than other goods and chattels, which 
are possessed within the realm, and do not fross the seas.** ^ 

It is clear from these writers that specific differences between 
the Law Merchant and the common law could still be pointed 
out. There was no survivorship in the case of merchants who 
were joint tenants. Wager of law was unknown among them. 
Bills of exchange, policies of assurance, assignments of debts 
were all unknown to the common law.*' 

But, by the end of the seventeenth century, fhia Law Mer- 
chant was being gradually absorbed into the genera Hegal system 
of the country. As in the case of the interna) trade, s« in the 
case of the foreign trade, the older mercantile courts had •’ceased 
to exist, Jurisdiction was therefore assumed by the ordinary 
courts of law and equity. • 

We have seen that in the Middle Ages the courts of the 
Staple were the chief courts which regulated the dealings of 
foreign merchants. Malynes says, “ our staple o^ wools is pow 
out of use, and staple towns are all, as it were, incorporated 
into London.” ^ It isr clear from his account of the courts which 

ft 

’ Smith, Merc. Law JEd. i8go) Ixxx, Ixxxi ^ in the East India Company v. 
Sandys (1684) 10 S.T. at pp. 523 -5 25, Jeffries, C.J., drew a clear distinction between 
inland and foreign trade. 

^ Lex Mercatoria Preface. ^ Lex Mercatoria 3. 

■* The Question concerning Impositions (Ed. 1656) 10; Davies was Attorney- 
^.General for Ireland to'Jamcs I. « ^ 

B Ibid II, T2, citing Y.B. 13 Ed. IV. pi. 9; he said that he had wondered why 
there were so few cases in.the books concerning merchants — ** now the reason 
thereof is apparent, for the common law of the land doth leave mese cases to be 
ruled by another law, ndhiely, the Law Merchant, whi^ is a branch of the law of 
nations,” ibid 16, 17. a. * ^ 

® Ibid •12-15 ;^Malynts East InAa Company v. Sandys (1684) 10 S.T. 

at p. 524. • 

^ Lex Mercatoria 155. 
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then administered the Law Merchant that there was in Kngland, 
in^the latfer part of the seventeenth century, no effective court 
specially set apart for the merchants.^ In the sixteenth and 
earlier seventeenth centuries the Council and the court of 
Admiralty had supplied the place of such a court® But the 
jurisdiction of the Council in England had come to an end in 
1641 ; alid we have seen that the courts of common law had 
deprived the Admiralty of the greater part of its jurisdiction 
over n^rcantile causes. In 1601 “ a court had been established 
in Londoi consisting of the recorder, two doctors of the civil 
law, two common lawyers, and eight “ grave and discreet 
merchants, to hear insurance cases, “ in a brief and summary 
course, as to their discretion shall seem meet, without formalities 
of pleadings or proceedings.’’ But it had been held, in 1658, 
that proceedings before this court were no bar to an action at 
law ; ^ and it was constantly hampered by prohibitions. * Mer- 
chants were therefore driven, either to arbitration,'’ or to the 
courts of law, or, in matters which involved the taking of ac- 
counts, to the court of Chancery.** Reported cases of the seven- 
teenth century illustrate the effect of this U{X)n the Law Merchant. 
They show that mercantile law was ceasing to be the law of a 
class, and that it was becoming part of the general law of the 
land. The earlier cases upon Bills of Exchange treated them 
as ruled b>» special customs, applicable only to merchants, which 
it was necessary to prove/ In 1699 Trehy, C.J., said that Bills 
of Exchange ai first extended only to merchant strangers 
trading with English merchants ; afterwards to inland Bills be- 
tween merchants trading with one another in England ; and 

• 

^ Lex Mercatoria Pt. III. chaps, xiv-xx ; see Bk iv Pt. I. c. 3 for some further 
reasons why no such courts were developed in Kngland. 

® 43 Elizabeth c. 12 ; reinacted and amended 13, 14 Charles II. c. 23. 

"^Came v. Moye 2 Sid. 121. 

* It*was said in 1787 that, from the reign of Elizabeth to 1765, when Lord 
Mansfield became Chief Justice, it had not heard six%' cases on marine insurance, 
Smith, ^erc. Law, Ixix. 

®Malynes, Pt. III. c. xv; cp. Dasent xxii xxxiv ; \xiii xlvi: q William III. 
c. 15 was passed to facilitate thes* arbitrations ; cp. Mouie of Lords MSS. i6gg<i702 
454 - 

Merchants’ causes are properly to be determined by the Chancery, and 
.ought to be done with great expedition ; but it falleth tint otherwise, because they 
are by commissiongcommonly referred to merchants to mgkc report of the state 
thereof unto the Lord Chancellor,” Malynes 319 f there was an affinity between th^ 
jus gentium of the merchants and English equity, as there was between the Roman 
jus gentium and^us naturale, per Buller, J., I.ickbarrow v. Mason (1793) 2 T.R. 63 ; 
in 6 East 21 note it is said that **the right of stopping in transitu is founded 
wholly on equitable.^rinci^les which have been adopted iS courts of law.” • 

7 In Oaste v. Taylor (1613) Cro. Igc. 306, the ci^tom of the merchants is fully 
set out; similarly in Woodward v. Ifeowe (1669) 2 Meb. 104 ‘in Witherley v. 
Sarsfield (1689) Shower 127, Holt said that the act of drawing a Sill made a man a 
trader for this purpose ; for the history of Bills of Exchange see Bk. iv Pt. II. c. 4. 
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lastly to all persons whether traders or not ; and that there was 
now no need to allege and prove the custom.^ *• ^ 

The process was assisted, after the Revolution, by the greaW 
freedom allowed to foreign trade. In the sixteenth and seven- 
teenth cenj;uries foreign trade was in the hands of companies in- 
corporated by the crown with exclusive rights to trade.^- , The 
validity of such grants was upheld, in 1684, in fhe Bast India 
Company v. Sandys? It is clear that such an organization of 
trade will tend to the settlement of disputes by the arljitration 
of the governing body of the company. But, in J693, trade 
had been to a large extent freed by a resolution of Parliament, 
“ that it is the right of all Englishmen to trade to the East 
Indies, or any part of the world, unless prohibited** by Act of 
Parliament.** ^ It was a natural, though perhaps an indirect 
result, of the Great Rebellion and the Revolution that the ordin- 
ary courts should thus absorb jurisdiction over mercantile cases. 
The fact that the Law Merchant was not ^English law, but jus 
gentium, had been used to prove that the crown had such large 
powers over trade, that it could impose impositions, or create 
a monopoly.® It was clear that the Law Merchant must be 
administered in the ordinary courts of law or equity if it was to 
be made to harmonize with the now established principles of 
English public law. 

The complete incorporation of the Law Merchant with the 
common law was not effected till the time of Lord Mansfield. 
Up to his time mercantile business had been, divided between 
the courts of law and equity. Little progress had beeA made 
in the task of creating a body of systematic principles. Lord 
Mansfield created such a body of principles ; ® and this entitles 
him to the fame of being “ the founder of the commercial law of 


^ Bromwich v. Lloyd 2, Lut. 1582. X585 ; cp. Chalmers, Bills'of Exchangefxlv- 
xlvii, as to the result of this upon the English law of Bills of Exchange, r 

^ Gross, Gild Merchant 140-156 ; Hall, Customs Revenue i 50-54 ; Bk. iv Pt* II. 

c. 4. 

* 10 S.T. 371 ; cp. Company of Merchant Adventurers v. Rebow (i687f 3 Mod. 

126, 128. « f 

* Newcastle Merchant Adventurers (Surtees Soc.) i xH-xliv. 

B This is the argument of Davies’ work upon impositions, chap, vi; ** Foras- 
much as the general law ofi nations which is and ought to be law in all Kingdoms, 
and the Law Merchant which is also a branch of that law, and ykewise the Imperial 
, or Roman law, have bver been avlmitted by the kings and prople of England in 
causes concerning Merchants and Merchandise. . . . Why should not this question 
of Impositions be examined and decided by the rules of those laviy, so far forth as 
the same doth concern Merchants or Merchandises, as well as by the rules of our 
Contfnon Law of England ? ” cp. Bate’s Case (1606) 2 &T. Atn, 389. 

* ** We find in Snee v. Prescott that Lmd Hardwicxe himself was proceeding 
with great* caution, not ertalAishing any Mseral principle, but decreeing on all the 
circumstances of the case put together. Before that period we find that in courts 
of law all the evidence in mercantile cases was thrown together; they were left 
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this country.” The Law Merchant has thus ceased to be a 
separate b«dy of* law administered by separate courts: “it is 
neither more nor less than the usages of merchants and traders 
. . . ratified by the decisions of courts of law, which, upon such 
usages being proved before them, have adopted them as settled 
law.”'. 

II. The Court of the Constable and the Marsiiai. 

The^ourt of the Constable and the Marshal was concerned 
primarily vfith the discipline of the army, and matters related 
thereto. It was concerned also with two matters which were 
closely connected with an army commanded by the nobility and 
their relations — heraldry, and slanders upon men of noble blood. 
The first of these two branches of its jurisdiction is by far the 
most important; but the second has had a longer life, and a 
somewhat different history. 

(i) The discipline of the army. 

At all periods armies need to be governed by laws other than 
those which govern the rest of the community. These laws were 
administered in the Middle Ages by the Constable and Marshal’s 
court. 

“ Always,” says Hale,^ “ preparatory to an actual war, the 
kings of the realm, by advice of the Constable and Marshal, were 
used to compbse a book of rules and orders for the due order 
and discipline of their officers and soldiers, together with certain 
penalties on the offenders ; and this was called martial law. We 
have extant in the Black Book of the Admiralty and elsewhere 
several examples of such miMtary laws.” The maintenance, then, 
of the rules to be observed in the army was the main part of the 
jurisdiction of the court ; and it possessed also certain other allied 
branohes of jurisdiction. It took cognizance of all contracts re- 
lating tcp “ deeds of arms,” and all things “ that touch war within 

generally a jury, and they produced no established principle. From that time 
we all know the great study has hem to find some certain aeneral principles, which 
•hall be known to all mankind, notxnly to rule the particular case then under con- 
sideration, but to serve as a guide for the future. ... I should be very sorry to find 
myself under a necessity of differing from any case on this* subject which has been 
decided by Lord Mansheld, who may be truly said to be the founder of the com- 
mercial law of this coulktry,” per Buller, J., Lickbar^ow v. Mac^n (1793) 2 T.R. at 
P* 73 - 

1 Goodwin v. Robarts (1875) L.R. 10 £x. 337, 346 ; cp. Brandao v. Barnett 
(1846) 12 Cl. and ^n. 787 ; Bechuanaland Exploration Company v. London Trading 
Bank [1898] a Q.B. 658 ; Edelstein v. Schuler and Co. [1902^2 K.B. 144, 154. « 

* History of the Co'HimorBLaw 42 ; for an account of these rules see Cockburn* s 
diarge to the Grand Jury in Reg. v. Nels^ and Brand, Sipedal Report 89-9< ; Black 
Book of the Admiralty (R.S.) i 282-299, 453-472 ; for some later spAknens of these 
commissions see Egerton Papers (C.S.) 243, 246. 
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the realm.” ^ Instances of such matters were agreements to hire 
soldiers, or questions of prisoners or prize.^ It^would^eem from 
the case of The Parson of Langar v. Conyngsby in 1361 tfeat 
error lay from this court to the Council.^ 

It is clear from statutes of Richard 11 . and Henry IV.*s reign 
that the legislature desired to prevent the court from encroach- 
ing upon the province of the common law. A statute of 1584^ 
enacted that pleas concerning the common law shoulcJ not for 
the future be “ drawn before ” the Constable and Marshal. But 
this enactment left it uncertain what suits properly concerfied the 
common law, and what concerned Constable and Marshal. To 
solve this question it was declared in 1389-1390'’ that, “to the 
Constable it pertaineth to have cognizance of contracts touching 
deeds of arms and of war out of the realm, and also of things 
that touch war within the realm, which cannot be determined nor 
discussed by the common law, with other usages and customs to 
the same matters pertaining.” It was Q^rther provided that 
every plaintiff in the Constable and MarshaFs court should 
declare his clause of action ; and that, if any complained that the 
cause of action was not there cognizable, he should be able to get 
a writ of Privy Seal to stop the proceedings of the court till the 
question of jurisdiction had been determined. In 1399® it was 
declared that criminal appeals for matters done out of the realm 
should be determined in the Constable and Marshal’s court, but 
that appeals for matters done within the realm shohld be tried 
at common law. These statutes limited the jurisSiction of the 
court in much the same way as contemporary statutes^, limited 
the jurisdiction of the court of Admiralty." In effect their result 
was to declare that over matters relating to war done outside the 
realm the court had an unlimited juriscliction, civil and criminal 
but that within the realm it only had jurisdiction over alien 
enemies,® in matters arising out of some past war, such as 

^ 13 Richard 11 . St. i c. 2 ; Black Book of the Admiralty i 281, thd office of 
the Conestable and MarescHalle in 'the time of werre is to punysh all manner of men 
that breken the statutes ... by the king made to be keped in theoost.” . They 
also have “knowleche upon all maner crymes, contracts, pleets, querelle, trespas, 
injuries, and offenses don< beyonde the see in tyrfe of werre betwene souldeour and 
souldeour, bytwene merchaunts . . . and artificers necessary to the oost.” 

^ Knapp 149-152 and note, citing Hale’s MS. treatise on the prerogative. 

^ Select Cases before {he Council (S.S.) 47. 

^8 Richard 11 . c.f5. ® 13 Richard II. St. i#\ 2. 

®i Henry IV. c. 14; cf. R.P/'IV. 349-350 (8 Hy. VI. no. vii) — a petition praying 
for the enforcement of this statute ; for appeals to the Council under this statute 
and the statutes of Richard II. ’s reign see Select Cases before t/ie Council (S.S.) 
Ixxxu-lxxxiii. ^ 

^ Above 548. f ^ 

*See^Y.BB. 13 Hy. Mich. pl. ip; 37 Hy. VI. Tasch. pi. 8; Hcarne, 
Curious DiscouDifes (Ed. ^^720) 259, 260 ; Irile, Common Law 41 n. a. 

^ Perkin Warbeck’s Case, cited 7 Co. Rep. 6 b. 



DISCIPLINE OF ARMY 


575 


prisoners or prize, or in cases where a war was actually proceed- 
ing.^ Probably these limitations were more or less strictly ob- 
SQ/rved until the reign of Edward IV. Thus in 1 394 the court 
held that it had no jurisdiction to try an action for breach of con- 
tract made outside the realm, but unconnected with any military 
operations.^ Edward IV. extended the powers of thtfeourt with- 
out»any regajd for these statutory limitations. In T462 and 
1467 tlte court was empowered to try all cases of treason 
“summarily and plainly without noise and show of judgment on 
simples^inspection of fact.” '** 

The Tlidors did not attempt to use the court in this fragrantly 
illegal manner ; but just as they extended the jurisdiction of the 
court of Admiralty without much regard for earlier statutes or 
precedents, so they extended the jurisdiction of the court of the 
Constable and Marshal. In both cases they made use of the 
obscurity of the law to assume the powers whicli they considered 
to be necessary for tjje welfare of the state. We have seen that 
the jurisdiction of the court within the realm was limited ; but it 
was within the realm that the Tudors required its assistance. 
At a time when there was no standing army a jurisdiction over 
soldiers was capable of being confused with a jurisdiction over 
all citizens liable to serve as soldiers. On the principle that 
prevention is better than cure it was plausible to say that the 
jurisdiction of the court was legal, not only when war was 
actually proceeding, but also at a time of merely apprehended 
disturbance.^ 

Th/t these e>?tensions of the court's jurisdiction were regarded 
as illegal we can see from a case of Elizabeth's reign cited by 
Camden. The queen desired to proceed by martial law against 
a fanatic who had attack&d Sir J. Hawkins ; but she was told 
that it was illegal to proceed “ ex jure militari sive castrensi 
unless it was a time of real disturbance ; ^ and Sir Thomas Smith 

• t 

1 Bl£:k Book of the Admiralty i 281, ** Yf any of the personnes be oonc [our 
own subject], and the other personne be a straun^er,^he conncstable and mares- 
challe haveknowlech in the said matere done in the werre beyonde the see, and 
of all manere dedes of armies here within the londe doonc he hath congnoissaunce, 
and of the offenses doon beyonde 'fhe see he hath knowlc8he of here in the londe ; ” 
Knapp 149- 152. 

^Copyn V. Snoke, Select Pleas of the Admiralty (S.Sj.) ii lix. 

’ Maitland, C.H. 266; cp. Harcourt, Court of the Lord High Steward 390-393. 

* For an accountiof the commissions issued to^the Constable in accordance with 

these ideas see Forsyth, Leading Cases, 553-555> and Hallam, C.H. i 240-243 ; for* 
another earlier instance in 1549 see Wriothesley’s Chronicle (C.S.) ii 15-16, 18-19. 
It may be noted also that the Lord-Lieutenants were given power in case of emer- 
gency to use martial law, Prothero, Documents 154 ; for the Lord- Lieutenant^ see 
Bk. iv Pt. I. c. I. • 

B Camden, Annales s.a. 1573 (cited I’rothero, Documej^ts, etc.^176). • 
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was of the same opinion.^ But, though illegal, these extensions 
of the court's jurisdiction did not excite much publK feeling 
during the Tudor period. ^ 

Under the Stuarts the question of the extent and limitations 
of the jurisd^iction of the court was raised. The Petition of Right 
declared that these extensions of the court's jurisdiction .were 
illegal.* It therefore condemned the view that the co^rt fiad 
under any circumstances jurisdiction over any one within the 
realm in time of peace. It should be noted also that the 
question what was a time of peace was clearly settled. It^’was a 
time of peace if the central courts were open, and ^he sheriff 
could execute the king's writ* The Petition of Right did not 
however deny that the Constable and Marshal's court Aad juris- 
diction over soldiers in time of war. It was a declaratory Act ; ^ 
and it is clear from the exposition of contemporary lawyers that 
it was not intended to abolish its legitimate jurisdiction.* No 
doubt the crown lawyers were guilty of putting a very strained 
construction upon the Petition of Right when they laid it down 
that, as the Petition was merely declaratory, it did not condemn 
the recent extensions of the court's jurisdiction.® The reasonable 
construction of the Petition was that it was exactly these ex- 
tensions which it did condemn; but that it did not intend to 
condemn the jurisdiction admitted to belong to it by the mediaeval 
statutes. 

The Great Rebellion soon showed that a court v'^ith a juris- 
diction limited in this way was quite useless to preserve discipline 
in a modern army. The Parliament found it n&essary tr take 


1 Commonwealth, Bk. ii c. tv ; cp. I2 Co. Rep^iz, 13. 

^ The Petition, after setting out these illegal extensions of martial law, declares 
that ** such commissions as aforesaid . . . and all other of a like nature, are wholly 
and directly contrary to the said laws and statutes of this your realm.’’ 

^ ** The time of peace is when the courts of Westminster are open.” *' If the 
Chancery and courts of Westminster be shut up ... it is time df war, but if*the 
courts be open it is otherwise ; yet if war be in any part of the kingdom, lhat the 
sheriff cannot execute the krng’s writ there is tempus Rushworth, Pt. II. 

vol. ii App. 79, 81, citing the opinions of Coke and Rolle ; see also Hale, P.C. i 344; 
Common Law 42-43 ; but the case of Marais [1902] A.C. 109 shows that thd courts 
must be sitting in their cwn right and not mcf^ely as licensees of the military 
authorities ; this is a necessary development of the common law doctrine due to 
the change in the character of modern warfare. 

*Bk. iv Pt. I. c. 6. • 

^ Thus, Lord Con\^ay in a letter to Laud, says, ” My lord pf Northumberland 
did write to me, that having had occasion to look into the power he hath to give 
commissions, the lawyers and judges are all of opinion that martial law cannot be 
executed here in England, but where an enemy is really near to an arn^ of the king's” 
Rushworth, Pt. II. vol. ii Z199; similarly Lenthall, the Speaker of tneXong Parlia- 
mentf writing in the naml of the Parliament, assumes that martial law is legal if 
the courts are not open, S.P. Oom. X641-X643, 13 cccfixxxi^6 ; c£ xwii 

120 n. 7 ; fdr a traq|t dealing wfi:h this topic s^: S.P. Dorn. X631-X633, 244, ccviii, xiv. 

* The Case of Ship Money (1637) 3 S.T. at p. X234. 
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further powers for the discipline of their troops.^ Codes of rules 
were drs^wn up^for the government of these troops;*-* and after 
4 he Restoration similar codes were issued by Charles II. and 
James II.* Thus the code of 1666 was modelled on that of 1642 ; 
and similar codes were drawn up in 1672 and 1686. ^ The crown, 
it is true, endeavoured to maintain an appearance of keeping 
within ^the letter of the law. In 1672 it was stated that the 
provisions of the codes drawn up in that year were only to be 
enforced abroad; and in 1685, after the suppression of Mon- 
moufti’s rebellion, Kirke was directed to send soldiers guilty of 
serious Aimes to the ordinary courts for trial, as the military 
code was only in force during the actual rebellion.'^ Though 
some atttmpt was thus made to maintain the limitations which 
the law placed upon the martial law exercised by the Constable 
and Marshal’s court, it is clear that the military jurisdiction of 
that court was obsolete. This jurisdiction had come to be 
exercised by the officers of the army ; and this was recognized 
in an Order issued by James II. in 1687.** 

But though these codes of rules and the courts of officers who 
administered them were obviously necessary, their legality was 
more than doubtful.^’ It was not till the passing of the first 
Mutiny Act in 1689" that the military law and the courts which 
administered it were legalized. Since 1689 jurisdiction over the 
army has passed to these courts martial which have been legalized 
and extended by the successive Mutiny Acts of the eighteenth and 
nineteenth centuries.* Thus the military jurisdiction of the court 
of tfiek ConstablS and Marshal ceased to exist because it was not 
needed ; and, together with its military jurisdiction, all memory 
of its jurisdiction over such connected matters as prisoners of 
war and prize disappeared so completely that even Lord Mans- 
field was ignorant of it. In the case of Lindo v. Rodney'^ he said, 

* ^ See Acts £id Ordinances of the Interregnum i 37 (1642) ; 486 (1644) ; 675 
(1645) *715 (1645) ; 842 (1646). 

^ Clode, Military and Martial Law io-i2. * ^ Ibid 12-19. 

* Clode, Military Forces of the Crown i 478. 

® "His Majesty has been pleased, for the better preventing of disorders, and 
redressing the same, to appoint^ Council or General tJourt Martial, consisting of 
the General Officers, and other Officers of the army, who are appointed to meet at 
the Horse Guards every Friday morning, for hearing and examining all complaints 
that shall be brought before them upon any difference oetween any persons in his 
Majesty’s pay, andihe punishing all misdemeanours of officers and soldiers ; as also 
to hear and determine all petitions or complaintsf that shall be brought before thetft 
by any other person, not being in his Majesty’s pay, against any officer or soldier,” 
Bramston, Autobiography (C.S.) 306. 

* Bk. iv Ft. I. c. 6. ^ I Miilliam and Mary c. 

^See L.Q.R. xvc^i2iv;22. 

^ (1782) 2 Dougl^at p. 61^ ; it ma^ be noted that^the court of Adnyralty in the 
sixteenth century assumed jurisdictioiA>ver booty capturSd on sh^K in foreign lands, 
E.H.R. xxiv 696. 

VOL. I.— 37 , 
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** As to plunder or booty in a mere continental land war ... it 
has never been important enough to give rise tq any question 
about it. There is no instance in history or law, ancient o& 
modern, of any question before any legal judicature ever having 
existed about it in this kingdom.” But we have seen that in 
the Middle Ages this was one of the branches of the military 
jurisdiction of the court of the Constable and Marshg^l.^ « 

But, though the military jurisdiction of the court has*ceased 
to exist, the limitations placed upon it by the Petition of Right, 
and the subsequent development of courts martial exercising 
jurisdiction over the soldiers of the crown, have hafi a very 
permanent constitutional result. Their joint effect has been to 
vest jurisdiction over civilians in times of riot and rebellion in the 
ordinary courts of common law, and not in military courts. 
Civilians are even then governed by the rules and processes of 
the common law, and not by the rules and processes applicable 
to the soldier. At such times the common la^v lays it down that 
the right and the duty of the ordinary citizen is to protect life 
and prevent crime “by the immediate application of any amount 
of force which, under the circumstances, may be necessary”;^ 
and, till in 1906 the Trade Disputes Act weakened the suprem- 
acy of the common law over some of the disputes most likely to 
lead to disorder, its rules had generally been found to be sufficient.^ 
Just as the victory of the common law courts over the Admiralty 
left them free to develop mercantile law upon their,, own lines, 
just as their victory over the Council stopped the growth of any 
system of administrative law, so their victory ovef the Constable 
and Marshal’s court has left the case of riot or rebellion to the 
common law, and has caused the “state of siege to be practi- 
cally unknown in England. 

(2) Heraldry and slanders upon men of noble blood. 

Heraldic cases formed a very ancient branch of’ the jurisdic- 
tion of the court ; ® an^so necessary did this heraldic jurisdiction 
appear that, when the court ceased to sit after the summoning 
of the Long Parliament, provision was made in 1645-16/6 for 
the exercise of this branch of its jurisdicfion.® After the Restora- 

^ Above 574. • 

^The charge of Cockburn, C.J., to the Grand Jury, Reg. v. Nelson and Brand 
86 * * ^ 

* For a summary of the later history of Military and Martial Law see L.Q.R. 
xviii XZ9-132 ; obviously th^ are not sufficient in a national crisis su^h as the Great 
War of Z9Z4-Z9 i 8 and require to be supplemented by Defence of the Realm Acts. 

^ 3 icey, Law of the Constitution (7th Ed.) 287-290. 

B Rushworth, Pt. II. vol. ii Z054-Z055 ; cf. Oldis vf DoiHSnille (Z695) Shower 
P.C. 58 ; as*other qpurts asr.unlfed jurisdictionfpver their own officials, so it assumed 
jurisdiction over fhe heralds, see S.P. Dorn. Z6Z9-Z623, 33Z cxxiv 27, 

^ < Acts and Ordinances of the Interregnum i 838. 
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tion and even after the Revolution, it still continued to exercise 
it. In 1668 it jseems to have been thought that this branch of 
the jurisdiction of the court might be used to provide an alterna- 
tive to the prevalent habit of duelling. A bill introduced into 
the House of Lords in that year^ recited that, among other 
things, “the contending about place and precedency^ and usurpa- 
tiofts of arms^and other ensigns of honour,” often occasion duels ; 
and proceeded to give the Earl Marshal and other commissioners 
power to determine such questions, and to penalize persons who 
sent Accepted or carried challenges, or who took part in duels. 
The bill, though supported by the king and the Duke of York, 
was dropped ; and thus a chance of giving to the Marshal a really 
useful juryidiction disappeared. But the Marshal still continued 
to exercise his jurisdiction in matters of heraldry. In 1699 ^ and 
1700® Lutterell reports proceedings of this kind in the Marshal’s 
court. But the decision in the case of Oldis v. Donmille in 1695 ^ 
that a writ of prohibition could be issued against the court, left 
it at the mercy of the common law courts ; and when, in the case 
of Chambers v, Jennings in 1702,® the court of Queen’s Bench held, 
contrary to an opinion expressed by the Council in 1622,^* that 
the court was not properly constituted in the absence of the 
Constable, it is clear that the end had come.^ Sir IL Blounts 
Case in 1737^ is the last reported case in which it exercised 
jurisdiction ; and in Blackstone’s time its jurisdiction had fallen 
into “ conteijipt and disuse.” ^ The powers formerly exercised 
by the court were left to the heralds “who consider it only as a 
matfeii of lucre 3 nd not of justice ; whereby such falsity and con- 
fusion have crept into their records . . . that, though formerly 
some credit has been paid to their testimony, now even their 
common seal will not be received in evidence in any court of 


*Hist. MSS. Eighth Rep. App. Pt. I. 122 no. 168. 

Saturday x6 Sept , — Yesterday in the afternoon the court of honour sat, the 
Duke oWorfolic being present, assisted by Dr. Oxenden, etc., where Sir John Sweet- 
apple paid for his coat of arms ; Sir Jonathan Jtnningf obtained leave to prosecute 
a gentl^an that took his coat of arms; Mr. Whitrow of Devonshire was ordered 
to put in bail to try the taking of a coat of arms that did not belong to him, and 
several motions were made,” Diai^ iv 560-561. • 

3 Ibid 687. 

< Shower, P.C. 58; cf. Hist. MSS. Com. Thirteenth^ Rep. App. Pt. V. 347 no. 
46 ; House of Lords MSS. (1695-1697), 154 no. 995. 

Mod. 125. a • 

•S.P. Dom. 1619-1623, 436, cxxxii 83 ; for Ch&rles I.’s reference of this question* 
to the Council see ibid 412, cxxxi 72. 

^ It may be iloted that the court thought that there might be more ground for 
saying that the Marshal alone could hold a court for the trial of heraldry ejses, 
thou^i it was clear that iycould not try cases of words spoken against men of 
honour, 7 Mod. at p. 1% ; but Holt*s r^soning, ibid 1^-128, applied to ay branches 
of the jurisdiction of the court. * 

* 1 Atk. 296. * Comm, iii 105. 
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justice in the kingdom.” ^ Modern historians have abundantly 
justified the perspicacity of the courts in refusing this evidence. 

It is probable that the downfall of the court was very largely 
caused by the way in which it used its jurisdiction to redress 
slanders upcjn men of honour. It was a recognized and un- 
popular® branch of its jurisdiction in the Middle Ages. and 
later ; it is clear that it was exercised very oppre^ivel}^ in the 
earlier part of the seventeenth century ; and it was this kind of 
oppression which was the gravamen of Clarendon's attack upon 
the court in the Long Parliament.*"’ It was largely fof this 
reason that the Long Parliament voted that the cofirt was a 
grievance.® But it apparently continued to exercise this jurisdic- 
tion after the Restoration ; and it is worthy of note that the case 
of Chambers v. Jennings^ which, as we have seen,® was fatal to 
the existence of the court, was a case of this nature. 

III. The Ecclesiastical CofijRTS 

These courts have had a longer history than the courts of 
common law or equity ; and at all periods in their history the pre- 
vailing views held as to the relations between Church and State have 
influenced both their relations to the English judicial system, and 
the character of the law which they have administered. There- 
fore to understand the history of these courts it is necessary to 
say something by way of introduction as to the relations between 
Church and State in England at different periods. 'It will then 
be possible to treat of the courts themselves, and of theh* juris- 
diction. * 


The Relations between Chi^rch and State 

This subject falls naturally and chronologically into two 
divisions — the Pre-reformation, and the Post-reformation periods. 

(i) The Pre-reformation period. 

During the whole*" of the mediaeval period the relations be- 

^ Comm, iii 105 ; Blackstone lamented the disuse of the heralds* visitations which 
supplied evidence of marriages and descents wlflch was useful in litigation as to 
the titles to estates ; it may be noted that in 1678 a bill to register these events in 
the heralds* office failed to .pass, Hist. MSS. Com. Ninth Rep. 118, no. 595. 

*See Y.B. 36 Hy. VI. Pasch. pi. 8 (p. 20) per Prisot, C.J. 
j 3 R.P. iii 420 (i Hy. IV. no. ^4). C 

* For an instance see S.P. Dom. 1637, 569-570, ccclxxi 61. 

I* Life of Clarendon (Ed. 1842) 934; he told the House of Commons of the ex- 
travagant proceedings of the court since the last Parliament, and that more 
damrges had been given, there for contumelious and reproachful words of which the 
law took no notice, in two days, than had been giveit by a^l the juries in all the 
courts in Westminster H^ll,«n the whole tvm,** ibid 935. 

•RushworArPt* IL vol. ii 1056. ^ 

^ (1702) 7 Mod. 125. “Above 579. 
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tween Church and State were dominated by the theory of the 
survival V)f the* Roman Empire. Of this theory and its effects 
upon English legal history I shall have something more to say in 
later books of this history.^ Here it will be sufficient to say that, 
from the date of the establishment of the Holy Rc^nan Empire 
by# the coronation of Charles the Great by Leo III. in 800, 
Westerfi Eui^>pe believed that there was still a Roman emperor 
who ruled the world in matters temporal, just as there was a 
Pope%who ruled the world in matters spiritual. In the dark days 
of the ni^th century, which followed upon the death of Charles 
the Great, it almost seemed that this theory was on the point of 
extinction.^ But it was never forgotten ; and it was revived by 
the great Tier man emperors of the tenth century. They restored 
the papacy ; and, in the eleventh century, the revival of the study 
of the civil law and the growth of the canon law made it a living 
political and religious force, which dominated the political and 
religious ideas of 'Western Europe till the Renaissance and the 
Reformation of the sixteenth century. “ 

On its temporal side this theory had never been much more 
than a theory ; and it tended to become less and less in accord 
with the political facts of Western Europe, as the modern territorial 
state grew to maturity. At the same time the claim made from 
time to time by some of the kings of these states that they were 
emperors within their realms, testifies to the long life of the theory 
that the enfperor was the highest of temporal potentates. ’ But 
on 4ts* spiritual side it did correspond with the political and 
ecclesiastical facts of the Middle Ages. The claim of the Pope to 

be the head of a universal church was, in the Middle Ages, far 
less a mere theory than rfie parallel claim of the emperor to be 
head of a universal state. In fact, during the eleventh and 
twelfth centuries, the dominion of the papacy had been consoli- 
dated by a series of able Popes — [)re-eminent amongst whom 
were (Gregory VIL (1073-1080), and Innocent III. (1198-1216). 
That dominion was maintained and enforced by the rules of the 
• 

> Vol. ii Bk. iii c. i, * 

^ Vol. ii Bk. ii Introd. ; Bk. iii Introd. 

® Ibid Bk. iii c. i ; Bk. iv Pt. I c. i. • 

4 Thus in the preamble to the statute of appeals, 24 Henry VIll. c. 12, Henry 
VIII. asserts that, '^by divers sundrie olde autentike histofies and cronicles it is 
manifestly declared and expressed that this realme of England is an impire.’* So 
in an Arrit of th^ Parlement of Paris in 1417 (cited in the report of the Ecclesiastical 
Commission 1883, 171) it is said, ** Le Roi notreSireest Empereur en son Koyaume, 
non tenant d’aucun quede Dieu, et non resortissant a quelt^ue personne ou Seifneur 
quecesoit: et comnJ^Ro^et Empereur peut faire Loix en son Royaume, contre 
lesquels nul de son Royaume peut veni^ directc nec itMiretie, et n^memAit par voye 
d'appel sur peine de Leze-Majestie ; " cf. Figgis, Divine Right of Kings (ist Ed.) 
42-43. 
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canon law which was accepted as the “ jus commune ” of the 
church throughout Western Europe.^ * ^ ^ 

In England, as in other countries in Western Europe, the 
supremacy of the Pope and the binding force of the canon law 
were fully rdcognized.^ It is not therefore surprising to find that 
there are no great English writers upon the ecclesiastical ' Viw. 
The larger litigation went to Rome, and foreign canonfets were 
usually employed® If Englishmen were employed they were 
obliged to spend a large part of their time at Romef^ and 
foreign books were the best authorities upon a foreign<system of 
law. From 1239 when William of Drogheda wrote his book 
about the procedure of the ecclesiastical courts,® to John of 
Ayton,^* who wrote on the legatine constitutions between 1333 
and 1348, we hear of no books written by English canonists. 
William of Lyndwood,^ who finished his commentaries upon the 
provincial constitutions of the Archbishopg of Canterbury in 
1430, is still one of the leading English authorities on the canon ^ 
law ; and, as Maitland points out, the provincial constitutions on 
which he commented contain little that is new,” and “ are only 
a brief appendix to the common law of the universal church.” ® 
Lyndwood himself regards them as a supplement merely to 
that law which was founded upon the decretals of the Pope — a 


^ For tome account of the canon law see vol. ii Bk. iii c. i ; and cf. vol. iv Bk. iv 
Pt. 1 . c. I ; here it will be sufficient to say that the Corpus Juris Canonici is made 
up of the following parts : (i) The Decretum Gratiani, which comprehended the 
papal legislation down to 1139; ( 2 ) The hve books of the Deoretals of GregdVy IX. 
(1234) ; (3) The Liber Sextus of Boniface Vlll. (1298) ; (4) The Clementine^ (1313) i 
(5) The Hxtravagantes, i.e. the more important of the later decretals ; the professors 
of the canon law added many explanatory glosses upon all parts of the canon law ; 
generally one gloss was accepted as the most ifnportant and was known as the 
Glossa Ordinaria. 

^ This may be said to have been proved by Maitland in his book on the Canon 
Law in the Church of England, as against the views of Stubbs, contained in the re- 
port of the Ecclesiastical Courts Commission 1883 App. 21-51, a^id in his Le<^,ures 
on Mediaeval and Modern History; there has been some criticism of Maitland's 
views ; but Mr. H. W. C. Davis, in a valuable paper read before the Histofical Con- 
gress 1913, and printed in Sotiderabdruck aus der Zeitschrift der Savigny-Stiftung fur 
Rechtsgeschichte 346, says very truly that ** it is improbable that future research will 
invalidate the positive conclusions of Maitland." 

® P. and M. i 193 ; befow 583. • 

^ The life of Adam of Murimuth (see his Chronicles (R.S.) x, xi) illustrates this. 
In 1311 he was at Rome, syppearing for the University of Oxford against the Black 
Friars; in 1312 he went to Avignon as counsel for Archbishop Winchelsey ; in 1314 
^he was one of the kiny;'s envoys {o the papal court on behalf i)f John de Sandale, 
'the king's nominee to the deanery of St. Paul's ; in 1316 and 1317 he was still there, 
acting for the king ; in 1319 he was at Avignon to get the Popes consent to a grant 
made by the clergy to the king ; in 1323 he was again at Avignon.^ 

J Vol. ii Bk. iii c. 3.i 

^ Diet. Nat. Biog. sub. voc. Acton; Maitland, Cantn 6-8. His treatise is 
printed with that of Lyn^wqpd in the editmn of Lyndwooc^ Provinciale published 
at Oxford in 167^ His name is spelt variously— Athon, Acton, Eaton, Ayton. 

^ For Lyndwood see Maitland, Canon Law 4-6; 

® Canon Law 37. 
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sovereign legislator whose authority it was heresy to question.^ 
It follows that they were valid only in so far as they interpreted 
*or enforced this papal legislation.^ As we might expect, the tone 
of these commentaries upon the provincial constitutions “implies 
the existence of a circle of English readers who arg always look- 
iijg to the mainland for new commentaries on the Decretals, the 
Sext, ^Eind the Clementines, and who would be ashamed if they 
fell behind their foreign colleagues in the conventional art of 
citajion.” * 

The^anon law recognized the Pope not only as the supreme 
legislator, but also as supreme judge of the church ; and, as judge, 
he possessed not merely appellate, but also original jurisdiction. 
He coulfi be called in by a litigant at any stage in the suit ; and 
not merely the judgments he pronounced, but also any dicta he 
might be inclined to express, had the force of law.^ He could 
delegate his powers to legates a latere, who, by virtue of .their 
commission, supefseded all the ordinary courts. “The metro- 
politan must plead as plaintiff before the suffragan, the superior 
before the inferior, if the princeps will have it so.**^ In fact the 
Pope could, and did to a large extent, make himself the “Uni- 
versal Ordinary,** He has, says Bracton,® ordinary jurisdiction 
over all in things spiritual, as the king has ordinary jurisdiction 
over all in his realm in things temporal. It is clear from books 
of practice on the canon law that, whenever any considerable sum 
was at stake in an action, the usual course was to “ impetrate ** 
aruoriginal writ from Rome nominating papal delegates to hear 
the ^ase.^ In the thirteenth century the number of English cases 
which came before the Pope was larger than that from any other 
country in Europe.® The methods by which, as we .shall see, 
the Archbishop of Canterbury attracted much of the business of 
the ordinary courts to his provincial courts, were probably sug- 
gested by the practice of the Roman Curia.® 

Such, then, was the system of the canon law, in force in 
England and in all the other countries of Western Europe. But 
the ^urch and its law must necessarily exercise its activity within 
• • 

1 The test exacted of persons suspected of Lollardy was subscription to the 
Decretum, the Dccretals» the Sext, and the Clementines, Maitland, Canon Law 46. 

> Ibid 16-42. 3 Ibid 8. ♦Ibid 103-165, 130. ® Ibid 129. 

Imprimis sicut dominus papain spiritualibus supgr omnibus habeat ordin- 
ariam jurisdictionem, ita habet rex in regno suctordinariam in temporalibus, et paees 
non habet neque superiores; etsunt qui subeis ordinariam habent in multis, scd non 
ita meram sidit papa vel rex,'* f. 412, cited ibid 106 n. i. 

^Maitland, Canon Law 108-1x5; this is clear fr^m William of Drogheda's 
Summa (1239) dealing with procedure in ecclesiastical cases, vol. ii Bk. iii c#3. 

® Ibid 122, 123 Jklor the way in which the canon law was studied in England, 
and the chances of preferment whiA a knowledgf of^it offered, see*vol. iv Bk. iv 
Pt. I. c. I. . < 

* Maitland, Canon Law 1x6-120. 
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a state ; and, whatever extreme churchmen might contend for, 
it was impossible that all ecclesiastical persons should rlive ex- 
empt from all temporal jurisdiction. Moreover, the canon law* 
attempted to exercise a wide control over the laymen pro salute 
animcB, As the state grew into conscious life it was inevitable 
that occasions for disputes between the temporal and spiritual 
powers should arise. Two systems of courts exercising two 
systems of law cannot long co-exist in a rapidly progressive state 
without disputes as to the limits of their respective authority. 
Within a certain sphere each was supreme. But there w^s always 
a debatable land over which neither party was completely 
sovereign. 

The precocious growth of the state in England brotight this 
necessary antagonism between the claims of Church and State 
into prominence at a comparatively early period. The contro- 
versy about investitures was settled in England in iio 6 ; but it 
was not till 1122 that a similar controvers}^ in Germany was 
ended by a similar compromise. In the royal writ of prohibition 
the royal courts had a weapon of precision which in the end 
secured for them the jurisdiction which they claimed. All 
questions touching lay fee, all questions concerning advowsons, 
all criminal cases, save cases of felony where a clerk was the 
culprit, all cases of contract and tort, were gradually drawn into 
the royal courts ; and they were drawn into the royal, courts in 
spite of the protests of churchmen. It is true that 'churchmen 
sitting as royal justices helped to secure the victory of the com- 
mon law ; but it is clear that the c.inon law and the churchmen 
qua churchmen must have regarded this assumption of jurisdiction 
by the state as an encroachment.^ Even this link between the 
courts of the state and those of the church was broken, when, 
from the end of the thirteenth century onwards, the benches of 
the common law courts gradually ceased to be stafifi^ by eccle;gi- 
astics, and began to be staffed by common lawyers who had ^ade 
their career at the bar.^ We shall see that, from that time on- 
wards, the professional jealousy of the common lawyers led them 
to restrict the jurisdiction of the ecclesiastical courts whenever it 
was possible to restrict if.® 


^ ^ Maitland, Canon £saw 74, “ Sjpme of these prelates were ir all likelihood far 
more at home when they were hearing assizes as justiciarii domini regis than when 
they were sitting nsjudices ordinarii^ and they were already leaving the canon law 
to theif schooled officials. . . . Many a medieval bishop must h^e wished that, 
besides having two capacities, he had been furnished with two souls, unless indeed, 
the soul of one of his subordinates would serve as a ani$\a d/^mnanda'' In Nor- 
mandy also She bisjiops to^k an active part ui the business ^f the Duke's Curia, 
Haskins, Norman institution 57-58. ^ 

avoi^HBk. iiic.4. »Ibid. 
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The efforts of the judges were seconded by the Council ' and 
the legislature. • In Edward L’s reign the statute or writ “Cir- 
cfimspecte Agatis had attempted to settle a few of these contro- 
versies as to jurisdiction;^ but it was not till the following 
reign that the subject was fully dealt with by th^ “Articuli 
Cleji-** of 1315.® These articles were an attempt to delimit 
accurately th^ spheres of the lay and spiritual jurisdictions, and 
they were the basis of all the subsequent legislation upon this 
subje^ during the remainder of the mediaeval period. Later 
statutes w^ere passed to secure the church in such privileges as it 
possessed, to settle later controversies, and to repress new modes 
of evading the law.'^ As a rule they neither add to nor diminish 
the immunities of the church.^ 

The Articuli Cleri make it clear that the king intends to be 
the predominant partner in the state.^ The rolls of Parliament 
make it clear that the king was backed by the nation. They are 
full of complaints aSbout the extortions " and encroachments ^ of 
the ecclesiastical courts, and about such matters as the abuses of 
sanctuary® and compurgation.^® National feeling was fostered 
by the successes of England in the Hundred Years’ War ; and, 
with the growth of national feeling, indignation at the anti-national 
position sometimes taken up by the church under papal pressure, 
gave rise to the series of statutes which attempted both to regulate 
such abuses, and to secure against the claims of Rome the su- 
premacy of ^English law and the English state. The Statute of 
Carljsle (i 3 o 6 -yo 7 ),^^ which forbade religious houses to send 
mone;^ out of the kingdom to pay taxes imposed by their foreign 
superiors, began this series. It was followed by the statutes of 
Provisors and the two statutes of Praemunire which attempted to 
check, in the interests of patrons and of the state, the abuses of 

Valence v.^ishop of Worcester (1294) Select Cases before the Council (S.S.) 

5 * 8 . 

“ if Edward I. St. 4. 89 Edward II. St. i. 

* The chief statutes are 14 Edward III. St. 4; i8 Edward III. St. 3 ; 25 Edward 

III. 50 Edward III. c. 5; i Richard II. c. 13 ; 4 Henry IV. c. 2; below 586. 

Arhaps clerical immunities were added to by 50 Edward III. c. 5, which ex- 
empted priests from liability to%irrest while performiif|^ divine service ; and their 
powers were added to by the statutes passed by Henry IV. as to heresy, 2 Henry 

IV. c. IS, 2 Henry V. St. i c. 7; below 617. 

• See c. 7 (dealing with directions to absolve an excommunicate), “ The king de- 

creeth that hereaftef no such letters shall be suffered to go •forth, but in case where 
it is found that the king's liberty is prejudiced by^the excommunication,'’ • 

^See e.g. R.P. ii 230 (25 Ed. III. no. 35); ibid 305 (45 Ed. III. no. 24); ibid 
335 (50 Ed. Ill; no. 84); ibid iii 43 (2 Rich. II. no. 46). 

B R.P. i 219-220 (35 Ed. I.); ibid ii 319 (^7 Ed. III. np* 32). 

» R.P. iii 37 (2 i&h. il. no. 28) ; ibid 50 (2 Rich. II. no. 4) ; for sanctu^^y see 
vol. iii c. 2 § 3. ^ ^ 

Ibid iii 23 (i Rich. II. no. 93) ; fcr compurgation ^e abov<P905-3o8. 

“ 35 Edward I. c. 2 ; confirmed by 4 Edward III. c. 6 ; 5 Edward III. c. 3. 
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papal patronage. The aim of the statute of Provisors ^ was to 
protect spiritual patrons against the Pope. It was enacted that 
if the Pope attempted to appoint, the right ot presentation should 
lapse to the crown. The bishops, it should be noted, took no 
public part in the enactment of this statute. The first statute of 
Praemunire ^ punished those who drew “ any out of the Realgi in 
Plea whereof the cognizance pertaineth to the kinf^s courts or of 
things whereof judgments be given in the king's court, or which 
do sue in any other court to defeat or impeach the judgment; given 
in the king's court ". It did not intend to affect cases pver which 
the king's court never claimed jurisdiction. The second statute 
of Praemunire ® was aimed at those who “ purchased or pursued, 
in the court of Rome or elsewhere,” any “ Translations, pro- 
cesses, and sentences of Excommunications, Bulls, Instruments, 
or any other things whatsoever which touch the king, against 
him, his crown, and his regality,''^ whereby the king's court was 
hindered in its jurisdiction over pleas of presentment. The 
guarded answer returned by the bishops, in reply to the question 
addressed to them as to the papal power in this respect, shows 
an obvious desire to conciliate the Parliament without committing 
themselves to any statement contrary to canon law.^ It is clear 
that such legislation is as ^^anti-ecclesiastical” as the issue of 
writs of prohibition. To argue from such legislation, or from the 
issue of such writs, that the ecclesiastical courts imagined that 
they were independent of the Pope or the canon law, would be 
about as reasonable, as to argue from the Gran4 Assize, and the 
possessory assizes that the feudal courts admitted the roya'l claim 

^25 Edward III. St. 6; Maitland, Canon Law 69; fora good general account 
of this matter see Baldwin, Select Cases before the Council (S.S.) Ivi seqq. 

*27 Edward III. St, i c. i. 

^ 16 Richard II. c. 5 ; for an account of the circumstances leading up to this 
legislation see Select Cases before the Council (S.S.) Ixiv-lxvii. ** * 

*§ 6 . € 

*The spiritual peers, bfing asked their advice as to papal claims, protested 
** quil n’est pas lour entention de dire ne affirmer que nostre Saint Piere le Pape ne 
poet excommenger Evesques ne qu’il poet faire translations des Prelatz soloffc la ley 
ae Seinte Eglise ; ” but thqy said that if bishops \^re excommunicated for obedience 
to the Pope’s commands ; or such translations were made whereby the king was de- 
prived of them again^t his will; **que ce est encountre le Roi et sa corone sicome 
est contenuz en la petition*avant nome,” § 4 ; as Mr. Davis well says, op. cit. 355, 
** The English clergy repeatedly protested against the statutes of Praemunire . . . 
(hey were bound to do Iso. Whatever anomalies they might be^:ompeIled to endure 
for the sake of peace, they could not accept the principle that the laity may legislate 
for the church. The laity can neither make nor abrogate canos. law. Laymen 
sometimes claimed the right to commit both these enormities and could not be re- 
straiiy^d. But to yield bnore superior force is one thinf : to condone it is another. 
The Pope himself, we are told, may be obliged to put up witb^aws or customs which 
he is powerless tousweep awaj ; ” as to cle^cal protests against both Uiis and the 
Reformation legilfation, see Pollard, Royal Hist. Soc. Tr. 3rd Series viii 18. 
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to jurisdiction over all cases of ownership or possession of free- 
^hold.^ • • 

The state successfully asserted its rights to the jurisdiction 
which it claimed. But we can see from the benefit of clergy,* 
from the statute of Circumspecte Agatis,* and the ^rticuli Cleri* 
tljrt it was willing to allow a large sphere to the ecclesiastical 
courts*and flie canon law. In one respect, indeed, it allowed to 
the rival jurisdiction a larger authority than it possessed in any 
othey country in Europe. It abandoned to it absolute jurisdic- 
tion ovgr testamentary and intestate succession to personal 
property.® Where the jurisdiction of the ecclesiastical courts was 
admitted, the state automatically enforced their sentences of ex* 
commuffication by the imprisonment of the excommunicate.® 

Thus matters stood before the Reformation. The jus com- 
mune of the Western church was administered in the ecclesi- 
a.stical courts. The common law was administered in the royal 
courts. The roya? courts claimed exclusive jurisdiction in certain 
matters. Other matters they were content to leave to the ec- 
clesiastical courts. Certain rights allowed to the Pope by the 
canon law had been curtailed by English statutes, which the 
royal courts would enforce if called upon to do so. Within their 
respective limits the canon law enforced by the ecclesiastical 
courts, and the common law enforced by the royal courts were 
separate systems of law, differing in many of their rules, deriving 
their binding force from different sovereigns. 

• T+ie claims made by these rival systems produced much 
frictfon. But the prevailing theories as to the relations between 
Church and State made it impossible for either of these rival 
powers to do without the other. Papal dispensations from the 
rules of the canon law acknowledged the power of the Pope ; but 
they enabled the crown to use the revenues of ecclesiastical 
tenefices fey the maintenance of his civil service. Diplomatic 
reasons thus demanded some kind of arrangement ; and through- 
out the Middle Ages such arrangement® were made on a profit- 
sha*ng basis.^ These arrangements produced peace ; but it was 
a peace which made reftrm impossible. Abuses were allowed to 

^ Cp. Select Cases before the Council (S.S.) lx. • 

3 Below 6z5>6z6; vol. iii c. 2 § 3. ■’ 13 Edward I. St. 4. 

* 9 Edward «. St. z. s * Belo\^ 625-630. * 

• Maitland, Canon Law 58, 59 ; below 630-63 z ; App. XVI II. 

7 *' In thd thirteenth century it was recognized that the Chancellor might confer 
all benefices in the king’s gift of less value than tw enty marks by virtue of his office. 
In 4 Edward II. the Coimcil recommended the king to g^e orders that this patronage 
should be exercised'liii flnrour of the clerks of the Chancery, the Exchequer, and the 
two Benches. In spite, too, of the^trict ecclesiastical laws s^inst •pluralities, the 
Pope allowed the king’s clerks to hold several benefices in plurality,” Y.B. 3, 4 Ed^ 
II. (S.S.) xix; cp. Tout, Edward II. 230-235. 
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spring up unchecked, until an entirely new theory es to the re- 
lations between Church and State materially altered both the law 
administered in the ecclesiastical courts, and their relation to thd 
English judicial system. 

(2) The Post-reformation period. 

At the beginning of the sixteenth century many ctrcumstances 
combined to show that the old theories as to the relations 
between Church and State were breaking down. All ^pver 
Europe centralized territorial states were taking the plaj;e of the 
loosely knit feudal monarchies of the Middle Ages. The wealth 
and corruption of the church, and more particularly the abuses 
of the ecclesiastical courts, were exciting extreme unpdpularity. 
The doctrines of the church, also, were beginning to be assailed 
with the more effective weapons which the New Learning had 
provided.^ England, like the rest of Europe, felt these influences. 
Cases like that of Hun^ bore witness to the unpopularity of 
ecclesiastics, their courts, and officials ; the case of Standish ® 
shows that Henry VIII., backed by popular opinion, was minded 
to assert a larger control over ecclesiastics; and Wolsey, who 
was perhaps the most far-seeing statesman of the day, was already 
taking measures to reform the corruption of the church. But 
neither Henry nor England had any desire to separate from the 
general system of the Western church. There were., but few 
adherents to Protestant doctrine. If the Pope would have con- 
sented to Henry’s demands for an increased ccyitrol over the 
clergy, if the church had been reformed as Wolsey desired, there 
appeared to be no necessity for a break with Rome. The 
Anglican church might have had a history very similar to that 
of the Gallican church. 

The divorce question made this solution impossible. The 
Pope, coerced by Charles V., could not grant the divorce ; and 
therefore a break with Rome became necessary. Although the 
break was accomplished with as little external change as possible, 
it necessarily involved an altogether new view as to the relations 
between Church and State. In the preambles to Henry’s statutes 
we can see the gradual elaboration of the main characteristic of 
these changed relationsi^of Church and State — the theory of the 
Royal Supremacy. ^ The dual control over things i(:emporal and 
things spiritual is to end. I'he crown is to be supreme over all 
persons and causes. The canon law of the WesterA church is 


* See vol. iv Bk. iv Pt. I. c. i. t yr- 

“ Hallam, C.H. i 5^ ; Stephen, BLC.L. it 452, 453. 

3 Maklhnd, Canon Law, 87-89. ' 

^ Ibid 85-87; Ecclesiastical Commission 1883, 170-176. 
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to give place.to the “ King’s Ecclesiastical Law of the Church of 
England^” ’ 'fhese great results were achieved by the Reforma- 
tion Parliament which snt from 1529-1536. 

The first Acts of this Parliament, carried in spite of the 
opposition of the clergy, were directed against certain abuses in 
the .church and its courts;- and the clergy were tom polled in 
I ft I tp recpgnizc the Royal Supremacy “ so far as the law of 
Christ allows.” ® In 1532 it was so clear, from the unsatisfactory 
progress of the divorce, that there would be legislation aimed 
more'directly at Rome, that Warham, the Archbishop of Canter- 
bury, dre^v up a formal protest against all statutes to be passed 
in the ensuing session, which should prejudice the ecclesiastical 
or papal 4)ower.^ Parliament passed an Act against the payment 
of Annates; but the Act was respectful to “our Holy Father 
the Pope,” who was still allowed to charge certain fees for the 
consecration of bishops ; and the king was given a discretion 
as to its enforceiTTent.® In 1533 the Statute of Appeals was 
the necessary consequence of the king’s marriage, and of the 
divorce proceedings taken before Cranmer.*’ In the preamble 
to that statute the relations between the new Anglican church 
and the state were sketched by the king himself with his own 
hand. 

The preamble runs as follows : “ By divers sundry old 
authentic histories and chronicles it is manifestly declared . . . 
that this r^alm of England is an Empire . . . governed by one 
sugregae head and king . . . unto whom a body politic, compact 
of alk sorts and degrees of people, divided in terms and by names 
of spirituality and temporality be bounden and owe to bear next 
to God a natural and humble obedience ; he being also institute 
. . . withplenarywholeandentirepower, pre-eminence, authority, 
prerogative and jurisdiction to render and yield justice and final 
determination to all manner of folk, residents, or subjects within 
this his realm in all causes . . . happening to occur . . . within 
the limits thereof without restraint or pn^vocation to any foreign 
prinjes or potentates of the world. The body spiritual whereof 
having power when an^ cause of the law divine happened to 


^ The first mention of this term is in 27 Henry VKi. c. 20 § i. 

*21 Henry VIII. c. 5 (Probate); 2i Henry VIII. c. 6 (Mortuaries) ; 21 Henry 
VIII. c. 13 (Plurmities). » * , 

-‘‘See the recognition printed at pp. 70, 71 of the report of the Ecclesiastical 
Commission df 1883. 

^ Ecclesiastical Commission 1883, 33. 

® 23 Henry VIII. c. ao. • # 

”24 Henry VIl^. 12; see the reprint of the statute with the alterations made 
by the king himself in the preamble # pp. 213, 214 ^f the Ecclesiastical Commission 
report of 1883 ; in the text I have modernized the spelling. * ^ 
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come in question or of spirtual learning, it was declared ... by 
that part of the said body politic called the spirituality (now being 
usually called the English Church) which ... is sufficient and 
meet of itself, without the intermeddling of any exterior person 
... to declare and determine all such doubts and to administer 
all such offices and duties as to their rooms spiritual doth apper- 
tain . . . : and the laws temporal for trial of property of laiKls 
and goods for the conservation of the people of this realm in 
unity and peace . . . was and yet is administered ... by 
sundry judges and administers of the other part of the said body 
politic called the temporality, and both their authorities and 
jurisdictions do conjoin together in the due administration of 
justice the one to help the oiher: and . . . the king ^is most 
noble progenitors and the nobility and commons of this said 
realm at divers and sundry Parliaments as well in the time of 
King Edward I., Edward HI., Richard II., Henry IV., and other 
noble kings of this realm made sundry . . .i.laws . . . for the 
entire and sure conservation of the prerogatives, liberties, and pre- 
eminences of the said imperial crown of this realm, and of the 
jurisdictions Spiritual and Temporal of the same, to keep it from 
the annoyance as well of the See of Rome as from the authority 
of other foreign potentates.” 

Let us contrast this new Anglican theory with the mediaeval 
theory as stated by Bracton. “Among men,” says Bracton, 
“ there are differences in status, because some m^n are pre- 
eminent and preferred and rule over others. Our lord the Pope, 
for instance, is pre-eminent in matters spiritual ^hich reUte^'to 
the priesthood, and under him are archbishops, bishops, and other 
inferior prelates. Also in matters temporal there are emperors, 
kings, and rulers in matters relating to *the kingdom, and under 
them dukes, courts, barons, magnates or vavassors, and knights.” ^ 
Whatever Henry might assert it is clear that there is very little 
in common between his view of the relation of Churth and State 
as sketched in the preamble to the Statute of Appeals, and the 
view upon this matter which was generally held in the Middle 

Henry VIII. often inserted in the preambles to his statutes 
reasoned arguments designed to prove the wisdom of the particular 
statute.^ And, in drawing up these ai^uments he never hesitated 

I ** Apud homines vero est differentia personarum, quia hominum quidam sunt 
prsecellentes et prelati, et aliis principantur. Dominus Papa videlicet in rebus 
spiritualibus, quae pertinent, ad sacerdotium, et sub eo archiepiscopi, episcopi, et alii 
praelati^inferiores. Item in temporalibus sunt imperatorfs, r^es, et principes in 
niis quae pertment ad regnum, et sub eis duces, comites b«efimes, magnates sive 
vavasores, et milite;/' f. 5 b f cp; above 583 n. f . 

c 3 Efg. The Statute of Uses, see vol. iv. Bk. iv. Pt. I. c^ 2. ^ 
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to colour facts and events to suit his purpose. But the preamble 
to this Statute of Appeals is remarkable, partly because it manu- 
factures history upon an unprecedented scale, but chiefly because 
it has operated from that day to this as a powerful incentive to 
its manufacture by others upon similar lines. Nor is the reason 
for this phenomenon difficult to discover. The TucWr settlement 
of tile relations of Church and State was a characteristically skil- 
ful instance of the Tudor genius for creating a modern institution 
with a mediaeval form. But, in order to create the illusion that 
the nfiw Anglican church was indeed the same institution as the 
mediaevahchurch, it was necessary to prove the historical con- 
tinuity of these two very different institutions; and obviously 
this coulc^ only be done by an historical argument. When this 
argument had been put forward in a statutory form it became a 
good statutory root of title for the continuity and catholicity of 
this essentially modern institution. But a merely statutory title 
gave an obvious h?|ndle to its opponents, and could hardly be 
expected to satisfy its supporters. It is not therefore surprising 
that lawyers, theologians, and ecclesiastical historians soon began, 
from their different points of view, to amplify and illustrate this 
historical argument, in order to prove that it rested upon a solid 
.basis of historic truth. Two great professions thus have had and 
still have a direct professional interest in maintaining this thesis. 
The lawyers are tied to it by their statutes and cases : the 
ecclesiastids^ by the tradition and the authoritative declarations 
of their church.^ Nat^^ally, therefore, its truth is still believed 
and*nvihitained*by a long array of imposing names. It was not 
till an historian arose who, besides being the greatest historian 
of this century, was both a consummate lawyer and a dissenter 
from the Anglican as wfell as from other churches,’* that the 
historical worthlessness of Henry’s theory was finally demon- 
strated. 

•Later stafutes of Henry’s reign further amplified and defined 
the siijjremacy which he claimed. The Act of Supremacy recog- 
nized the king as “ the only Supreme ^ead in earth of the 
Church of England,” ® having full power to correct all “ errors, 

^ Mr. Davis, op. cit. 351, accounts for Stubbs’ attitude by saying that he was 
** uncritical in his attitude towards legal tradition ; ” but surely the most obvious 
explanation is that J;ie was always first and foremost a clerjp, and therefore bound 
by his profession to receive the clerical tradition^ for this tradition see below 596*, 
that the legal tradition was similar no doubt tended to confirm him in his belief ; 
Mr. Davis op. eft. 351-353 l^as given a very good account of the legal tradition as 
it appears in Phillimore, Hale, and Coke ; for this traditiop see below 596. 

> Maitland says in hiS||bookon the Canon Law Pref., ** It may be expeditAt for 
me to say that I am a^ssenter from both (the English and the Roman) and from 
other churches." • * • ow * 

•26 Henry VIII. c. i. 
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heresies, abuses, offences, contempts, and enormities ** which by 
any manner of spiritual authority ought to be reformed j and the 
form of oath taken under the provisions of this Act denied to the 
Pope any other authority than that of Bishop of Rome.^ It was 
by the authority of this Act that Henry gave an extensive com- 
mission to Cromwell to act as his Vicar-General, from which it 
is clear that Henry was beginning to regard himsdf as possess- 
ing all that “usurped” authority which once befongea to the 
Pope. This fact is further illustrated by the Act of 1 545 ^ w'hich 
declares that the king has power to exercise all ecclesiastical 
jurisdiction, “ and that the archbishops, bishops, archdesfcons, etc., 
have no manner of jurisdiction ecclesiastical but by, under, and 
from the king.” In accordance with this theory the bishops and 
archbishops took out commissions to exercise their ordinary 
powers and authorities.^ 

Most of the other statutes of Henry’s reign are the logical 
consequence of these changed relations between Church and State. 
Annates and all other payments to Rome were definitely cut 
off.'^ In the Act for the submission of the clergy ® it was provided 
that no new canons should be enacted, except in convocations 
summoned by the king’s writ, with licence to assemble and make 
canons. The existing canons were to be revised by a committee 
of thirty-two, of whom sixteen were chosen from laymen and 
sixteen from ecclesiastics. Further provision for this revision of 
the canon law was made by other statutes of this rei^n ; and it 
was enacted that, in the meantime, thosi which did not conflict 
with God’s law and the king’s should be still in force.® l 5 p Such 
revision was in fact made in Henry VIII. ’s reign ; but the teach- 
ing of the canon law was in every way discouraged at the uni- 
versities. In place of lectures on candh law lectures on civil law 
were established ; and degrees soon ceased to be taken in canon 
law as a separate faculty.^ The Act of 1545 allowed the doctors 
of the civil law, though laymen and married, to erffercise ecclfisi- 
astical jurisdiction. This discouragement of the canon 14 \v was 
a necessary consequence of Henry’s settlement It is clear that 
the canon law as taught in the Middle Ages would have bJen in 
entire conflict with the new order.® ^ 

^ Report of Ecclesiastical Commission 1883, 72. 

*37 Henry VIII. q. 17. .. 

* *** Report of Ecclesiastical Confmission 1883, 37, 38. 

*25 Henry VIII. c. 20. ®Ibid c. xg. 

•27 Henry VIII. c. 15; 35 Henry VIII. c. 16; for further pflovisions on this 
subject in Edu^ard VI.*s geign see Dasent Hi 382, 410, 471. 

^t^pe, Memorials i c. 29; Anthony Wood, Fasti 1 ^ 6 ; Hale, Precedents, 

etc., xxxiv, XXXV ; vol. iv Bk. iv Pt. I. c. i. 

Maitland, Punon Laf.v, ^-99; as to thf. persons competent to be judges under 
the older law see Ecclesiastical Ccmmission 1883, 26 ; vol iv Bk. iv Pt. I. c. i. 
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Thus it may be said that the great work of Henry’s reign 
was to pffect iin entire change in the relations between Church 
^nd State. The church ceased to form part of the Western 
church in communion with Rome ; and the law of the church 
ceased to be the canon law of Rome. But beyond that there 
was little change. The Act of the Six Articles reaffirmed most 
oPthe ^leadigg doctrines of the Roman Catholic Church ; ^ and 
the existing organization of the ecclesiastical courts was main- 
tained. The king had put himself in place of the Pope. The 
king\ ecclesiastical law administered by civilians was put in 
place of •the canon law of Rome. “The Reformation/* says 
Archdeacon Hale/ “ if under that general term we may include 
the whok series of events by which this country was freed from 
the authority of the Bishop of Rome, was in its commencement 
nothing more than a legal and political Reformation ; a renuncia- 
tion of the intrusive power of the Pope over the king's subjects, 
and an assertion tif the competency of the Anglican church to 
decide by her own tribunals all questions relative to Divine Law 
and to spiritual learning. A Reformation in religion soon fol- 
lowed ; but it was a providential and not a necessary conse- 
quence.” 

Little need be said of the reigns of Edward VI. and Maiy.® 
They are episodes which added little of permanent importance 
to Henry's settlement. Edward VI. applied the doctrine of the 
royal supremacy in its extreme form. Henry had left the 
autho|;ity of the bishops unimpaired. Edward in many cases 
excluded their authority. He directly appointed them ; process 
in the ecclesiastical courts ran in his name ; only those who had 
special authority from him could exercise jurisdiction ; * and fre- 
quent commissions issued by him, in virtue of his supremacy, in 
many cases superseded the authority of these courts. As we 
might expect, their jurisdiction fell into contempt.^ At the same 
time reforms in doctrine, and the reform of the canon law were 
hastily pressed forward. Mary on the Qther hand went to the 
opposite extreme. The old state things as it existed in 1529 
was as far as possible restored. ^ 

Elizabeth's reign is marked by a recurrence to Henry Vllir^ 


* 31 Henry VIII. c. 14 ; as Gairdner says. Lollardy ^nd the Reformation ii 

221, this Act was great effort to steady matters upon the old lines.*’ * 

* xxxvi, xxxvii ; at p. 39 he points out that there was no change in the ordin< 

ary routine of Aie courts ; the ofhcials made no change except that of adding to their 
names the words ** regia auctoritate suffultus.” • 

3 Ecclesiastical Comni^ssion 1883, 41*43 ; Hale xliv-xlvii. 

♦Dasent ii 13-14.^-115, 148. 

B The Consistory Court of Londfcn has no Actnsodks betw^n the years 1546 
and 1554, Hale xliv. 

VOL. I.— 38 , 
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principles, both as regards the relations between Church and State, 
and as regards the position and jurisdiction of tlve ecclesiastical 
courts. ‘‘ The policy of Elizabeth and her ecclesiastical settle-* 
ment is historically linked on directly to that of her father.'* ^ 
The church was given a more definitely Protestant character, but 
with as little change of the older order as was possible. In .the 
Acts of Supremacy and Uniformity the relations be^veen ^hufth 
and State were permanently and definitely ascertained. 

The Act of Supremacy^ annexed to the “ imperial crown of 
this realm" all “such jurisdictions, privileges, superiorities and 
pre-eminences spiritual and ecclesiastical, as by any sjJiritual or 
ecclesiastical power or authority hath heretofore been or may 
lawfully be exercised or used for the visitation of the •r^cclesias- 
tical state, and persons, and for reformation, order and correction 
of the same and of all manner of errors, heresies and schisms, 
abuses, offences, contempts and enormities.” This supremacy 
was of wide and somewhat indefinite extent. « But it did not go 
the whole length of Henry VIIL’s later statutes or of Edward 
VI.'s statutes. The crown made no claim to “ the ministering 
either of God's Word or of the Sacraments." ^ It simply claimed 
to be the Supreme Governor over all causes and persons to the 
exclusion of any foreign power.^ The existing organization of 
the ecclesiastical courts was maintained ; but, with a view to the 
better maintenance of the authority of the crown and the new 
ecclesiastical settlement, the crown was empowered t<? entrust its 
powers to commissioners appointed under the great seal.® ^ This 
power was exercised when the court of High CJommissiofi was 
created in 1 559. Some attempts were made to pursue the plan 
of revising the canon law. But, though the revision had been 
completed by Cranmer and Peter Martyr, it never obtained legis- 
lative sanction.® The mediaeval canon law, so far as it was in 
harmony with the new settlement, still continued to be adminis- 
tered by the civilians, who combined their practice in the ecclesi- 
astical courts with thpir practice in the court of Admiralty.^ 
Just as the exercise of the jurisdiction of the court of Adnyralty 

■ -r. * ^ 

^ Ecclesiastical Commission 1883, 41. ^ i Elizabeth c. i § 8. 

* Article 37; cp. Ecclesiastical Commission 1883, 73. 

* I Elizabeth c. i § 9 ; the difference between the supremacy claimed by Henry 
Vlll. and that claimed, by Elizabeth is well brought out by Selden in his Table 
Talk ; he said, ** There's a great ddul of difference between He£l of the church and 
Supreme Governor as our canons call the king. Conceive it thus. There is in the 
kingdom of England a College of Physicians, the king is Supreme GoVernor of those, 
but not Head of them, nor President of the College, nor the best physician." I 
owe tfltfs reference to Dr. Hutton, the Dean of Winche8t|r. 

* I Elizabeth c. 1 § 8 ; below 606. * Ecclesiastical C/a^mission 1883, 45. 

7 For the histpsy of thc«demopment of tfaA profession of the civilians in England 
see vol. iv Bk. iv Pt. I. c. z. 
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was controlled by the writ of prohibition, so (in spite of all pro- 
tests) ^ jvas the exercise of the jurisdiction of the ecclesiastical 
• courts. 

Administered in this way, the law of the church, like the 
maritime law, has ceased to possess an internaticyial character. - 
It has become national like the church itself. “ The ecclesiastical 
law ofc Engiand,** said Lord Blackburn,® “is not a foreign law. 

It is a part of the general law of England — of the common law 
— ig that wider sense which embraces all the ancient and ap- 
proved customs of England which form law, including not only 
that law administered in the courts of Queen^s Bench, Common 
Pleas, and Exchequer, to which the term common law is in a 
narrower sense confined, but also that law administered in 
Chancery and commonly called Equity, and also that law ad- 
ministered in the courts Ecclesiastical, that last law consisting of 
such canons and constitutions ecclesiastical as have been allowed 
by general conserft and custom within the realm, and form . . . 
the king’s ecclesiastical law.” ^ 

But though Henry’s settlement as to the courts, and as to 
the ecclesiastical law was followed in its main lines, though his 
views as to the supremacy of the crown over the church were 
retained in a modified form, the doctrines of the church were 
given a more definitely Protestant character. The matters which 
the court of High Commission could declare to be heresy were 

^Coke, Second Instit. 6oi-6og gives the objections of Archbishop Bancroft and 
th^ answers of tl^ judges ; in his anxiety to escape from these prohibitions the 
archbishop comes near to hinting that there has been a breach of continuity — 
**As both the Ecclesiastical and Temporal jurisdictions be now united in his 
Majesty, which were heretofore de facto though not de jure derived from several 
heads, we desire to be satisliffd by the judges, whether . . . the former manner 
of Prohibitions . . . importing an Ecclesiastical Court to be aliud forum a foro 
legiSf and the Ecclesiastical law not to be legem terrce^ and the proceedings in 
those courts to be contra Coronam et Dignitatetn Regiam may now without offence 
to the King’s Ecclesiastical prerogative be continued, as though either the said 
jftisdictions reftiained now so distinguished and several as they were before, or that 
the k«vs Ecclesiastical, were not the King’s and the Realm’s Ecclesiastical Laws ; ” 
to which the orthodox answer was given ** that botl* jurisdictions were ever de jure 
in the Crown, though the one sometimes usurped by the See of Rome ; but neither 
in th8 one time nor in the other hath ever the form of Prohibitions been altered, nor 
can be but by Parliament,” ppt«6oi, 602. • — 

* Above 559. 

3 Mackonochie v. Lord Penzance (1881) 6 A.C. at p. 446. 

^ The logical result of this view is that Christianity is part of the law of England ; 
but this particulv consequence has been, if not denied^ at least deprived of all 
practical effect by the decision in Bowman v.*Secular Society [1917] A.C. 406^ in 
which it was held that a trust to pay money to a society, the objects of which were 
inimical to Christianity, was valid ; there can be no doubt that the propagation of 
such views is contrary to ecclesiastical law, below 61^; but the House of Lords 
has held in this case th^t it is not contrary to the law as administered^ in the 
secular courts ; this oeparture from the old views as to the relation between the 
ecclesiastical and the secular law ; aifd for this reasAi tllere is, o.^historical grounds, 
much to be said for the dissenting judgment of Lord Finlay, L.C. ; for an account* 
of the historv of the law on thia tnnir si*e Rk. iv Pt. TT. e. e 6 if. 
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defined.' Statutory force was given by the Act of Uniformity, 
to the second book of common prayer of Edward VI. V. reign, 
with certain alterations and additions ; ^ and not only the ecclesi- 
astical courts, but also the justices of Oyer and Terminer and of 
Assize, were ecipowered to see to the observance of the Act.® 

This settlement has been fully accepted both by the judges 
and the bishops. In Caudrey's Case,^ “ It was rtfsolved that 
the said Act (the Act of Supremacy) . . . concerning ecclesi- 
astical jurisdiction was not a statute introductory of a new Jaw, 
but declaratory of the old.’*^ The relations between^ Church 
and State were explained almost in the words of the preamble 
of Henry VIII.*s Statute of Appeals ; and the historical argu- 
ment, as to the continuous independence of the churclf; hinted 
at in that preamble, was expanded and improved. Though the 
canon law had been laid under contribution it never was the 
law of the Church of England. “ As the Romans fetching divers 
laws from Athens, yet being approved and allbwed by the state 
there, called them notwithstanding jus civile Romanorum : and 
as the Normans, borrowing all or most of their laws from 
England, yet baptized them by the name of the laws and 
customs of Normandy ; so, albeit the kings of England derived 
their ecclesiastical laws from others, yet so many as were proved, 
approved, and allowed here by and with a general consent, are 
aptly and rightly called the King's Ecclesiastical Laws of Eng- 
land.”® In 1851 the two archbishops and the twenty* bishops of 
England declared the ‘‘undoubted identity of the, church before 
and after the Reformation ; ” and that though severed Trom 
Rome the church had in no respect severed her connexion “ with 
the ancient Catholic Church.” » 

1 1 Elizabeth c. i § 2o ; below 618. 

I Elizabeth c. 2 § 2. '*’§§4 and 5. 

* (1591) 5 Co. Rep. I. ® At p. 8 a. 

At p. 9 b ; at p. 32 b it is laid down that, ** If it be demanded what canons, 
constitutions, ordinances and synodals provincial are still in force within thislealm, 
I answer that it is resolved aid enacted by authority of Parliament, that such as 
have been allowed by general consent and custom within the realm, and are not 
contrariant or repugnant to the laws, statutes and customs of the realm, nor r6 the 
««di|mage or hurt of the king's prerogative royal, arr still in force within this realm, 
as tne king’s ecclesiastical laws of the same ; ” cp. the Queen v. Millis (1844) 10 
Cl. and Fin. at p. 678 per Tindal, C.J., ** The law by which the Spiritual Courts 
of this kingdom have from thb earliest times been governed and regulated is not the 
general canon law of Eprope, imported as a body of law into this kingdom, and 
gc^erning those courts proprio vigbre, but, instead thereof, an ecclesiastical law, 
of which the general canon law is no doubt the basis, but which has been modified 
and altered from time to time by the ecclesiastical constitutions of oifr Archbishops 
and Bishops, and by the legislature of the realm, and which has been known from 
early tflhes by the distinguishing title of the King’s Eccles^stical Law ; ” and this is 
substantially the modem view, see Halsbury’s Laws of £ng)a;<^ xi 359 n. (d). 

7 Phillimore, Baclesiastteal^aw (1895) 3^ cp. Martin v. Mackonochie (1868) 
tL.R. 2 Ad. and Eccl. iz6 for a full statement of the orthodox legal and ecclesi- 
astical view. 
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Both the legal and the doctrinal theory obscure the very 
fundairiental t:hange which had taken place at the Reformation.^ 
The relations between Church and State, and the position of the 
ecclesiastical courts had been fundamentally altered. The church 
had been brought within the state ; and subjected to the power 
of ’the crown. That has involved in the course of time other 
consequential changes. Having been brought within the state, 
its position has been modified with changed ideas as to the 
bailee of powers within the state, and as to the limits of state 
control.^ The court of High Commission wielded the royal 
supremacy, when the royal supremacy over the church conferred 
powers as large and indefinite as the royal prerogative in the 
state. •That court disappeared, with the court of Star Chamber, 
when so large a prerogative was found incompatible with liberty.- 
Similarly the royal supremacy conferred a wide dispensing 
power. That too was limited at the Revolution when it was 
found to put too* large a discretionary power in the hands of 
the crown.^ Since the Revolution the growth of the power of 
Parliament, and the development of the system of Cabinet 
government, has in effect vested the powers conferred by the 
royal supremacy in the ministry of the day. Hence the relation 
of the church to the state has been altered to suit the views of 
the majority in the House of Commons which that ministry 
represente. Membership of the church has ceased to be con- 
sidered a ilfecessary qualification for full rights in the state ; and 
the jttrisdictioa of the ecclesiastical courts has necessarily been 
weaifened by the disappearance of the idea that it is the duty 
of the state church to use coercive measures to secure, pro salute 
antm<Ej the morality of ell the members of the state. On the 
other hand new statutes have provided new courts or new 
machinery for the more effective discipline of the clergy in 
cevnmunion «vith the church.^ 

la this manner the Tudor settlement, without sacrificing 
what was valuable in the institutions atid the doctrines of the 
past,ahas founded a church well fitted to be an English state 
church, because, like tht constitution ofnhe English state,^ifcp 
is capable of adaptation to altered circumstances without a 
palpable breach of continuity. In no r^pect did the Tudors 

• • * • 

1 Above 590-591. 

3 16 Charles I. c. 11 ; 13 Charles II. St. i c. 12. 

s Powell, J., in the Seven Bishops Case (1688) la S.T. at p. 427, said to the 
jury, I can see no difference, nor know of none in law, 4 >etween the king’s^ower 
to dispense with law^^ch^siastical, and his power to dispense with any other laws 
whatsoever. If this^l^ once allowed of there will i^eed no Parliament ; ** cp. 
Stillingfleet, Eccl. Cases, Discourse irchap. iii. ^ 

< Below 6z 1-614. 
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more clearly show their capacity to understand and to represent 
their people. In the age of Elizabeth, when reKgious<» feeling 
ran high, it often appeared to the more enthusiastic that her 
establishment was neither Protestant nor Catholic. But however 
illogical it appeared to the fanatic, it appealed to the more 
moderate. Being successful it did not long want defenders ; 
and it has secured defenders so skilful that they ^‘have® made 
love for the church an important factor in English political life. 

The lawyer has deduced from the uncertain utterances of 
Anglo-Saxon history, and from the anti-ecclesiastical legislation 
of the Middle Ages, the existence, from the earliest times, of an 
independent national church ; and the theologian has conferred 
upon it an unique catholicity. The benches of judges and 
bishops have enunciated the same doctrines in language only 
technically different. Thus it may be said that the Reformaticti 
has done in a similar manner for the church, what the Revolution 
did for the state. Macaulay’s well-known sumfliiiary of the effects 
of the Revolution^ is, if applied to the Reformation, both good 
law and sound Anglican doctrine. But if we look a little 
beyond the immediate consequences of either the Reformation 
or the Revolution we can see that the changes involved have 
been very far reaching. The result of the Revolution was the 
transference of control over the executive from the prerogative 
to Parliament through the growth of the Cabinet system. The 
result of the Reformation was the aDolition of the dual control 
of Church and State, the transference to the stcVte of conipl|?te 
control over the church, and the substitution for the canoft law 
of the King’s Ecclesiastical Law. The crown’s prerogative still 
retains traces of its origin in a feudal society ; and it could be 
described by Blackstone in terms which might have commanded 
the approval of a Stuart king, and the censure of a Stuart 
Parliament. The church still retains her courtsi with soq[ie 
remnants of their ancient jurisdiction, and in her formularies 
some traces of a CathoKcism older than that of Rome. 

c 

The Ecclesiastical Courts 

The courts which have administered the ecclesiastical law at 
different periods can be divided into the following^ groups : — 

^ “ The change seems small. Not a single flower of the crov^i was touched. 
Not a single new right \^as given to the people. The whole English law, sub- 
stantife and adjective, was in the judgment of all the gr^test lawyers, of Holt and 
Treby, of Maynard and Somers, almost exactly the same ^J^er the Revolution as 
before it. Sbme g^ntroverted joints had beef decided according to the sense of the 
t best jurists; and there had been a slight deviation from the ordinary course of 
succession. This was all; and this was enough,” 
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(i) The ordinary courts of the Diocese, the Peculiar and the 
Provincf ; (2)1 The High Court of Delegates ; (3) The Court of 
*High Commission ; and (4) the Statutory courts of the nineteenth 
century. 

.(i) The ordinary courts of the Diocese, the Peculiar and the 
Pfovir^pe. ^ 


H) The Diocese, 

The bishop of each diocese held a Consistory court for the 
diocese.* From about the middle of the twelfth century the 
Chancellor or “Official** of the bishop usually presided over 
this cc^rt. He was the ordinary judge competent, like the 
judge of the court of Admiralty, to exercise all the jurisdiction 
inherent in his principal, except in such cases as the bishop 
might expressly reserve for his own hearing. In time he came 
to be the permaifent judge of the court, and he retains office 
after the death, removal, or beyond the pleasure of the bishop 
by whom he was appointed.^ But the bishop has never lost the 
right of withdrawing cases from his cognizance, if he wishes to 
hear them himself.*^ Similarly, the bishop sometimes delegated 
jurisdiction over certain parts of his diocese to his “ commissary.** ^ 
There was an appeal from the Consistory court to the Provincial 
court of Jhe archbishop. 

Each archdeacon in the diocese held a court for his arch- 
deaconry.^ TJie ordinance of William I., removing ecclesiastical 
plea* from the hundred court, mentions both the archdeacon 
and the bishop as persons who held pleas in the hundred court.® 
In its origin the office qf archdeacon was ministerial. He held 
a court as a deputy of the bishop, just as the steward held the 
manorial court as a deputy of his lord. “ But the tendency of 
2dl such inijjtitutions is to create new jurisdictions, and, early in 
the twelfth century, the English archdeacons possessed them- 
selves of a customary jurisdiction.*’ •It was possibly with a 
vieij to stop the encroachments of the archdeacon that the bishops 
adopted the plan of ^exercising theift jurisdiction througj^ 


^Ecclesiastical Commission 1832, 11, 12; ibid 1^3, 25, 26. 

^ Rex V. Tri^am [1902] i K.B. 816. , • 

’ He is the omcial of the bishop in outlying portions of the diocese, Phillim&re, 
Eccl. Law, ^3. 

^Ecclesiastical Commission 1883, 25, 26. 

” Stubbs, Sel. Ch. 85, ** Nullus episcopus vel archidiaconns de legib^ cpisco 
palibus amplius in hund|pt placita teneant nec causam quae ad regimen ammarum 
pertinet ad judiciuri^lgcularium hominum adduct^t ; ” offenders wgre to be tried, 

** non secundum hundret sed secunAm canones et epi^pales .%gcs.’* 

* Ecclesiastical Commission 1883, 25, 26. * < 



600 COURTS OF SPECIAL JURISDICTION 

officials. An appeal lay from the archdeacon's court to the Con- 
sistory court. ^ 


(ii) The Peculiar, 

The tendency in all feudal states was to vest jurisdiction in 
any considerable landowner. This tendency was felt in tjie 
church as well as in the state. Just as in the state^the jurisdic- 
tion of the ordinary communal courts was displaced by the 
franchise jurisdictions, so in the church the jurisdiction oC^the 
ordinary Diocesan courts was displaced by the jurisdj,ction of 
the Peculiar courts. One cause for the growth of these Peculiar 
courts was the conflict between the bishops and their chapters, 
which resulted in the apportionment of the land, and jurisdiction 
over the land, between the bishop and the chapter. Thus both 
the bishops and the deans of the chapters possessed Peculiar 
courts. A second cause was the exemption of the greater abbeys 
from episcopal jurisdiction. A third cause was a similar exemp- 
tion of the king’s chapels royal.^ The variety of the origins of 
these Peculiar courts can be seen from the statement of the 
ecclesiastical commissioners of 1832,® that “there are Peculiars 
of various descriptions in most Dioceses, and in some they are 
very numerous : Royal, Archiepiscopal, Episcopal, Decanal, 
Subdecanal, Prebendal, Rectorial, and Vicarial ; and there are 
also some Manorial courts.” Some of these Peculiars were 
wholly exempt from Episcopal, and even from Archiepiscopal 
control. But there was an appeal from them in earlier davs^to 
the Pope; and in later days to the High Court of Delegates. 
Recent legislation has abolished most of them.^ 

#• 

(iii) The Prcnjince, 

The Archbishops of Canterbury and York possessed various 

t ^ 

^ It was the duty of Rural Deans to report on the manners of the clergy and 
laity ; this rendered them nece^ary attendants at the episcopal visitation, and gave 
them at one time a small jurisdiction ; sometimes this was specially delegated to 
them ; but this had ceased to be the case before the Reformation ; the jurisdiction 
"%KJ*hsorbed by the archdeaion, Phillimore, Eccl. Eaw 211-213. 

Ecclesiastical Commission 1883, 26. 

^ Report at p. ii ; it was /said that ** There were some of so anomalous a nature 
as scarcely to admit of accurate description. In some instances these jurisdictions 
expend over large tracts«of country, embracing many towns and parishes, as the 
Peculiar of the Dean of Salisbury. In others several places may be comprehended, 
lying at a great distance, apart from each other. Again some inclu^.e only one or 
two parishes; ” ibid at p. 21 their number is estimated at 300; cp. Hale, Precedents, 
etc., xjux-xxxi ; one Peculiar of the abbey of St. Albans extended over 26 parishes, 
and in 1505-1536 700 wills were there proved ; in the Commissary's court for the 
City of London from 1496-1500,11854 persons were cited, ibi^^ii. 

< I, 2 Victoria 106; 374 Victoria c. 86? 10, ii Victoria c. gS; Phillimore, 
^Eccl. Law 927. 
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Provincial courts.^ The Provincial courts of the Archbishop of 
Canterlmry wejre the following : — 

• (a) Tne court of the “ Official Principal ” of the archbishop 

(usually known as the court of the Arches 2 ) was at once the 
court of Appeal from all the Diocesan courts, and a court of 
first -instance in all ecclesiastical causes. The latter jurisdiction 
waS acqpiredj^y a series of encroachments (not without protest 
on the part of the bishops) analogous to the encroachments of 
the papal jurisdiction.^ This jurisdiction was restrained by the 
statute of Citations,^ which put an end to the practice of citing 
persons otitside their dioceses, except on appeals, on request of 
the bishop, or in case of the bishop’s negligence to hear the case. 
“As official principal the judge was held to possess all the 
judicial power of the archbishop ... he issued process in his 
own name, and seems in all respects to represent the archbishop 
in his judicial character as completely as the chief justice repre- 
sented the king.*’ ^ • Whether or no this deprived the archbishop 
of the right to sit and act personally in his court is not quite 
clear.® 

( 6 ) The court of Audience. Just as the bishop did not de- 
prive himself of all jurisdiction by delegation to an official or 
commissary, so the archbishop did not originally deprive himself 
of all jurisdiction by delegation to the official principal. He 
possessed a jurisdiction concurrent with that of the court of the 
Arches, wliich was exercised in the court of Audience. In later 
times this jurisdiction was exercised by the judge of the court 
of Audience.^ At one time the archbishop may have exercised 
a considerable part of this jurisdiction in this court. It is 
mentioned in a seventeenth century account of the ecclesiastical 
courts; and in 1638-1639 there is a mention of appeals from this 
court to the High Court of Delegates.® But it does not appear 
to^have been^ revived as a separate court after the Restoration ; ® 

Archbishop of Canterbury had also a Diocesan court for the Diocese of 
Canterbury which was held by a Commissary, Eccletjastical Commission 1883. 31; 
as to these courts see ibid 31, 32* 44-46. 

»fhe offices of Dean of the Arches and Official Principal became merged, 
Fourth Instit. 337. The courts i|f both the Official Principal and the Dean sat at 
St. Mary-le-Bow which was built on arches ; and hence the court of the Of 6 m 0 P 
Principal became known as the court of the Arches. 

^Maitland, Canon Law 117-120. *^23 Pkenry VIII. c. 9. 

^Ecclesiastical Commission 1883, 3 ^! cp. Boyd v. Phillpotts (1874) L.R. 4 
Ad. and Eccl. at p?. 320, 321. • • , 

* Ecclesiastical Commission 1883, 46* 

7 Ibid 31 ; Vhillimore, Eccl. Law, 922, 923 ; Coke, Fourth Instit. 337, said that 
it possessed no contentious jurisdiction, but dealt merely with matters pro forma, 
e.g. the admission to benehces, etc. * ^ 

® S.P. Dom. 217, ccccvi 96. 

* Ecclesiastical Commission iSS^ 190 ; it woulc^ setim from the patent set out 
in Boyd v. Phillpotts (1874) L.R. 4 Ad. and Eccl. at p. 321 that the Official Prin- 
cipal has absorbed the jurisdiction of this court. 
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9ind it has now fallen into disuse. It must not be confused with 
the personal jurisdiction which the archbishop has^ over his 
suffragan bishops.^ *' 

(c) The Prerogative court^ This court was sometimes pre- 
sided over b^ the official principal, sometimes by a special com- 
missary. Ir took cognizance of the testamentary jurisdiction 
belonging to the archbishop. It originally sat in th^ archjbish6p’s 
palace ; but it was moved, about the time of the Reformation, 
to Doctors’ Commons. The archbishops attracted to this^court 
most of the testamentary business of the country. Whenever 
a man left dona notabilia in more than one diocese th^y claimed 
to oust the jurisdiction of the bishop.® In spite of much opposi- 
tion they made good this claim, which was recognized by the 
canons of 1604.^ 

{d) The court of Peculiars.® This court was held by the 
Dean of the Arches at Bow Church for the thirteen London 
parishes, which were exempt from the diocx:san jurisdiction of 
the Bishop of London. 

{e) The court of the Vicar-General in which the bishops of 
the province are confirmed.^ 

The provincial courts of the Archbishop of York were the 
Chancery court, the Prerogative court, and the court of Audience. 
These courts corresponded to the court of the Arches, the 
Prerogative court, and the court of Audience of the Archbishop 
of Canterbury.^ • 

The Public Worship Regulation Act® provides for the ^ap- 
pointment by the Archbishops of Canterbury and York of a 
single judge for their provincial courts. Such person is to hold 
the posts of the official principal of the Arches court and the 
Chancery court, and Master of the P'aculties ® to the Archbishop 
of Canterbury. The person appointed must be either a practising 
barrister of ten years* standing, or a judge of one o^ the superjor 
courts. He must also be a member of the Church of England. 
He hoi' ^^office during ^ood behaviour. 

V. Bishop of Lincoln (1888) 13 P.D. 221; (i88g) 14 P.D. 88; Cut the 
ure of the jurisditfdon then exercised i^T'by no means clear, Phillimore, 
X,aw, 73, 74. 

> Ecclesiastical Commission 1883, 31. 

’ Lyndwood 174 sub. vob. Laicis ; Bl. Comm, ii 509 ; the value of bona notabilia 
was ultimately fixed at ,£5. I 

• ^ Goffin, The Testamentary Executor, 69, 70. 

^ Ecclesiastical Commission 1883, 31. ,, 

* Phillimore, Eccl. Law, 922 ; Rex v. Archbishop of Canterbury [1902] 2 K.B. 


7 <i^.cclesiastical Commission 1883, 31. C. 

• * 37 i 38 Victoria c. 85 § 7. ^ 

* I.e. the ofQ#ial whe^ granted dispensaf ions, 25 Henry VIII. c. 2X ; Fourth 
Instit. 337. 
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There is a question whether at any time Convocation ever 
acted as ^ couri.^ There is some evidence to show that in the 
fourteenth and fifteenth centuries persons accused of heresy were 
brought before Convocation by the bishop who had cognizance of 
the case. But the members of Convocation did not vote on such 
trials. It was probably rather in the nature of a body of assessors 
to ibe aichbishop than a court possessing jurisdiction. Coke, it 
is true, treats it as having once possessed jurisdiction in cases of 
heresiy;^ and a majority of the judges in Whistotis Case^ seemed 
to think that it might still possess such jurisdiction. In 1532 ^ 
the upper^ouse was made a final court of Appeal in ecclesiastical 
causes which concerned the king — possibly the idea was to follow 
up the affelogy between the temporal and spiritual jurisdictions, 
suggested in the preamble to the statute, by giving to it the 
position of the House of Lords. But this jurisdiction was, as we 
shall see, taken away in the following year.® It is clear that 
Convocation exercises no jurisdiction at the present day. 

(2) The High Court of Delegates. 

In the pre-Reformation period there was an almost unlimited 
right of appeal to the Pope in all cases which fell within the juris- 
diction of the ecclesiastical courts. This right was fettered to a 
slight degree by the rules made by the Pope himself,‘*‘ and by the 
statutes of Praemunire, in those cases in which the civil tribunals 
claimed exclusive jurisdiction. But where it existed the system 
of appeals and fehearings was, or might be, never ending. “Not 
only fnight a matter in dispute be treated over and over again, 
delegacy superseding delegacy, and appeal being interposed on 
every detail of proceeding one after another, but even after a 
definitive decision a question might be reopened and the most 
solemn decision be reversed on fresh examination. On this 
sjistem of r^earing there was practically no limit, for, however 
solergn the sanction by which one Pope bound himself and his suc- 
cessors, it was always possible for a new Pope to permit the 
intrcduction of new evidence or a plea of exceptions. In this 
way the Roman court r^ained a resourcje for ever open to liti- 
gants who were able to pay for its services, and the apostoli<H 36 ^ 
avoided the imputation of claiming finality and infallibility for 
. decisions whicj;i were not indisputable.” ^ ^ 

^ Ecclesiastical Commission 1883, 45, 46, 52-69 ; Read v. Bishop of Lincoln 
(1889) 14 P.D. 1x4-117. 

^ Fourth Instit. 322 ; cp. Hale, 1 P.C. 390 ; Gibsonf Codex 353 n. g. 

*(1712) Brod. and FJfce. 325. 

^ 24 Henry VIII lteif2. •’* 25 Hej^ry VIII. c. 19. , 

‘Ecclesiastical Commission x88f, 30; E.H.K. xvi )o, 41. * 

^ Ecclesiastical Commission 1883, 30. 
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The statute for the restraint of appeals ^ prohibited all appeals 
to Rome, and provided that certain ^ appeals should gp from the 
archdeacon to the bishop, and (within fifteen days) from tfie 
bishop to the courts of Arches or Audience, and from those courts 
to the archbishop himself. His decision was to be final except 
in cases touching the king. In that case there was to be an ap- 
peal from any of the ecclesiastical courts to the ypper ^ousb of 
Convocation. This statute was superseded by one passed in the 
following year which provided a new court of appeal for all 
ecclesiastical causes.^ The court created by this Act came to be 
known as the High Court of Delegates. The Act pfovided as 
follows : ** For lack of justice at or in any of the courts of the 
archbishops of this realm, or in any of the king's doniinions, it 
shall be lawful for the parties grieved to appeal to the King's 
Majesty in the king's court of Chancery ; and that upon every 
such appeal a commission shall be directed under the Great Seal 
to such persons as shall be named by the King's Highness his 
heirs and successors, like as in case of appeal from the Admiral's 
court, to hear and definitely determine every such appeal, and the 
causes concerning the same. And that such judgment as the said 
commissioners shall make and decree . . . shall be good and 
effectual, and also definitive."^ An appeal to the same body 
was provided from such peculiar jurisdictions as were exempt 
from episcopal or archiepiscopal control.® A person desiring to 
appeal addressed a petition to the crown in Chancery^ on which a 
commission of appeal issued appointing certain commissiorjers. 
If any of these commissioners died pending the appeal, if they 
were equally divided, or if, for any reason, it was desired to in- 
crease the strength of the court, a “ commission of adjuncts ” 
issued, adding certain persons to the court. It followed that the 
court was differently constituted for the hearing of each appeal.® 
Henry VII I. 's statute declared the judgment of the^Delegates to 
be final ; and in 1678 this clause of the statute was succe^fully 
appealed to to refute th^,contention that the House of Lords could 
hear appeals from them.^ But it was decided by the Elizabethan 
lawyers that the crown could, like the ^ope, issue a Commission 
eview, to hear the whole case over again.® 

1 24 Henry Vlll. c. 12. t 

3 Causes testamentary, causes of matrimony and divorce, rights of tithes, obla- 
tiqns and obventions ; this did not apparently include heresy. ^ 

3 25 Henry VIII. c. ig ; repealed i, 2 Philip and Mary c. 8 ; revived i Elizabeth 
c. I with a saving for certain pending appeals to the Pope. ' 

^§4. 

^ lathery’s Return, Pafliamentary Papers 1867 Ivii 75|, x-xii. 

^.2 Swanst. 326-330; Hist. MSS'. Com. Ninth Rep. Pt. II. Z13; cf. ibid 
Eleventh Rep. Apj^ Pt. II.^i6«no. 310 for anfpttempt to ^eal from a decision of 
the Delegates as to the genuineness of a will. 

Mbid. 
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The court was not a court of first instance. It did not 
control tl^e court of High Commission, the abolition of which 
necessarily added to the number of cases heard before it.' 

The crown had an absolute discretion as to the persons 
to be appointed. But, as the lawyers of Doctors^ Commons 
were* the only lawyers aquainted with canon* or civil law, 
certain 9f thcvn were usually included in the commission. In 
some of the earlier cases bishops and judges were included. In 
the eighteenth century the bishops were rarely included, and were 
at length entirely excluded ^ — a tendency which was apparently 
beginning^o make itself felt in the earlier half of the seventeenth 
century.^ It was stated in 1832 that in ordinary cases the dele- 
gates we*e three puisne judges and three civilians, though in 
special cases, temporal peers, and other judges might be added,'* 
It is not surprising to find that the court was unsatisfactory. It 
was a shifting body, so that no general rules of procedure could 
be established. It t\c\ not as a rule give reasons for its decisions. 
Its members were only paid a guinea a day ; and consequently 
It was usually composed of the junior civilians. On them, the 
judges of the common law courts, appointed as delegates, were 
obliged to rely for their law.^ In consequence of the dissatisfac- 
tion felt at its working the Ecclesiastical Commission of 1832, in 
a special report, recommended the transfer of its jurisdiction to 
the Privy ^Council ; and this recommendation was carried out 
in the sama year.® The jurisdiction is now exercised by the 
Judjciai Committee of the Privy Council created in 1833." 

(3) The Court of High Commission,® 

When Henry VIII. m^de himself supreme head of the church 
he was naturally obliged to exercise some of his powers by 

^ Ecclesiastical Commission 1883, 47 ; below 6og. 

•2 Rothery’s lAeturn xx-xxii. 

^11^1639-1640 Sir J. Lambe wrote to Laud advising him not to put common law 
judges on these commissions as such a practice would ** by little and little ruin our 
profession and deduce and turn all ecclesiastical juris^ction into the common law,” 
S.P. D»m. 1639-1640, 350 ccccxlii. 

* Ecclesiastical Commission (1832) Special Report in 1699, at the hearing of 
the appeal made by the Bishop or St. David’s from the decree of suspension 
by the Archbishop of Canterbury, four peers, several judges, and doctors of the "civil 
law were appointed, Lutterell's Diary iv 506 ; for further notes of the course of this 
appeal see ibid 514, 525. 

Ecclesiastical# Commission 1832, 6; see ij>id 159, 160 (Evidence of Joseph 
Phillimore). 

•2, 3 Wilttam IV. c. 92; but a recourse to the Delegates by the special pro- 
vision in the patent of a Colonial Bishop was still possible, Rothery’s Return 100. 

^ Above 518. The hearing of ecclesiastical cases was not actually mentioned 
in this Act ; but it wasatlumed that this jurisdiction passed, and this was fecog- 
nized by the Church D% 9 ipline Act, ^4 Victoria c. § 16. « 

® On the whole subject see R. Gf Usher, The Rise and Fall 6f the High Com- 
mission. * 
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delegating them to commissioners. Thomas Cromwell was 
given a general commission to exercise the powers conferred by 
the royal supremacy, and to delegate such parts of it as he saw 
fit to others,^ Under this power limited commissions were 
issued ; ^ but the first general commission issued to a number of 
persons dateS from a commission issued by Edward VI. in 1549. 
It was “ in substance and in form the first of the l^g si^ccesSion 
of Letters Patent issued by the crown up to the moment of the 
abolition of the court of High Commission in 1641.”^ Several 
other general commissions of this kind, and also commissions of 
a more limited nature, were issued both by Edwarfi VI. and 
Mary.'^ Another general commission was issued by Elizabeth 
in 1559;^ but this commission possessed statutory authority, 
since Elizabeth’s Act of Supremacy had specially authorized its 
issue.^ It was not, however, materially different from the former 
commissions ; " and, though it had statutory authority, the 
judges held that, even without statutory authority, the crown 
had power to issue it by virtue of its supremacy over the church.® 
It was not till the latter part of the sixteenth and the beginning 
of the seventeenth centuries, when the legality of the powers 
exercised by the court of High Commission began to be con- 
tested, that the question whether or not it rested only upon 
statutory authority began to assume importance.® 

The earlier commissions were rather a series of instruments 
employed by the state to enforce its ecclesiastical* policy than 
the definite creation of an institution exercising judicial functions.^® 
On that account the powers of the commissioners were» wide. 
They were entrusted with the duty of enforcing the Acts of 
Supremacy and Uniformity, of dealing generally with ecclesi- 
astical offences, and of suppressing any movements dangerous 
to the church.'^ They could conduct their enquiries very much 
as they pleased,^® and with or without a jury.^®^ They ccjpld 
summon persons on suspicion, and they could examiye the 

^ Usher 20. • ^ Ibid 21. “Ibid. 

* Ibid 22-25 ; Ecclesiastical Commission 1883, 49. c 

® Usher, op. cit. 26-27. 

^ I Elizabeth c. z § 8 ; ^:f. the report of the S’cclesiastical Commissioners 1883, 

49 - 50 . 

Usher, op. cit. 27. 

“Caudrey’s Case (1591)' 5 Co. Rep. i ; cf. the resolutions of the judges in 1605 
as reported in Cro. Jac<37, and Mc^re, K.B., 755 ; Usher, op. cit 33-34; James II. 's 
l&wyers would probably have justified the king’s creation of a new court of High 
Commission in the face of 13 Charles II. St. i c. 12 § 3 on some srxh ground, see , 
Stillingileet Eccl. Cases ii 200, 201. 

* Below, 6Z0-611. I, 

^•'Usher, op. cit. 46-47, 50. ” Ibii 50-53. 

” Ibid 568^9. 

CommissioTi of 155^'; Prothero, Docunfbnts xli, 228 ; this clause was omitted 
in z6zz, ibid xliv. 
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accused on oath.^ All these powers they exercised according 
to the instructions and under the supervision of the Council ; ^ 
a!hd, as ecclesiastics and civil and canon lawyers predominated,^ 
naturally their procedure tended to follow the model of the civil 
rather than the common law.** Concurrently with this general 
commission, special diocesan commissions were issued from time 
to time jn ordjpr to strengthen the bishops* powers, judicial and 
otherwise.* These commissions helped to secure the mainten- 
ance of the Elizabethan settlement and the episcopal authority 
in thS dioceses, just as the general commission helped to secure 
their maMtenance in the kingdom.® 

As these general commissions came to be regularly issued to 
the same^persons, they tended to become less a merely executive 
instrument of the state, and more one of the regular institutions 
of the church.^ This process was helped forward by the fact 
that the Council began to refer to the ecclesiastical commission 
many petitions on ecclesiastical matters which prayed for relief 
which could not be got in the ordinary ecclesiastical courts.® In 
consequence it began to act, not only as a body entrusted with 
the maintenance of the policy of the state in ecclesiastical matters, 
but also as a judicial court It began to develop forms and 
rules of procedure ; and as early as 1570 it was referred to by 
the Council in terms which showed that it was already regarded as 
a court.® The nuniber of the commissioners showed a tendency 
to increase,^® and the extent of the jurisdiction conferred on them 
by the, commission tended to become more definite.^^ 

*Uiider the Stuarts the powers conferred by the commission 
were elaborately specified. The Patent of 16 ii recognized the 
existing constitution and procedure of the court ; and it was the 
model followed by all theMater commissions of James I.*s reign.^‘^ 
In 1625 there was a short lived provision that, during the session 

^ ^See the dommission of i6iz, Prothero, Documents 429; for the cx officio 
oath Btih below 609 and n. 8. 

* Usher, op. cit. 50. 

^ |bid 84, 149 ; Prothero, Documents xlvi. 

* Usher, op. cit. chap. v. 

® Ibid chap, xiii ; Prothero, Btocuments xlv, xlvi. • ..a 

® The main commission — the court of High Commission — was the CantefSury 
commission ; The Canterbury Commissioners were not expected to perform regular 
ecclesiastical routine business in the dioceses, even tliough their patent vested in 
them the requisite |uthority ; if the crown deemgd expedient the regular exercise of 
such authority in any part of England, a special patent was issued for a single cale 
or for a certaiq district. . . . But the court of High Commission itself . . . was 
clearly expected to supervise these commissions and to supplement at discretion by 
its own broad authority their very limited powers,” Ushei^ op. cit. 285. 

’ Ibid 64. s ® Ibid 70. • 

* Ibid 7X-72, citin|^»^Rent vit 361. , 

See the Table compiled by Usl^r, op. cit. 90. ' * 

Ibid 104- Z05, 236-238. Ibid 241. ^ 
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of Convocation, the powers of the court should be exercised 
only by the bishops in Convocation;^ and in i6ii, 1613, 1620, 
and 1625 provision was made for the creation of a commissiofi 
to review its decisions.” But the Patents of Charles I/s reign 
reverted to the form used in 1601.® The result was that these 
clauses as to* Convocation, and as to the provision of a commis- 
sion of review disappeared. “ Thus the commission ..becd'me 
once more absolute, unlimited, and without appeal ; ^ and in 
1634-1635 Laud revived its visitatorial powers which had^ been 
in abeyance since 1584.® 

We have seen that in the sixteenth century the c6mmission 
was being gradually increased in size ; and the increase became 
rapid in James I.’s reign. In 1611 its numbers were increased 
from 60 to 92; and in 1625 from 92 to 108.*' The reason for 
this last increase was the discontinuance of the diocesan com- 
missions. Instead of these commissions, members of the court 
of High Commission sat in any place wherewtheir presence was 
required.^ By this means the court was able to make its power 
felt all over the country. Thus a uniform discipline and a uni- 
form administration of the ecclesiastical law could be secured, 
and so the policy of Charles and Laud could be more effectually 
enforced all over the country. 

The court of High Commission stood to the church and to 
the ordinary ecclesiastical courts somewhat in the same relation 
as the Council and Star Chamber stood to the state and the 
ordinary courts of the state, central and local.® It is no wonder 
therefore that, throughout its history, its relations to the Council 
and Star Chamber were close.® Both were semi-political, semi- 
judicial courts engaged in carrying out in their several spheres a 
common policy. Both therefore exercised a jurisdiction which 
was to a large extent concurrent with that of the ordinary courts 
— supplementing their deficiences, supporting their authority, q^nd 
sometimes correcting their miscarriages of justice. “ And ]ust as 
its power and efficiency made the Star Chamber a popular court, 
so the same qualities draw much business from the ordinary 

• 

^ Prothero, Documents xliv, xlv. ^ Ibid. 

^ Usher, op. cit. 242 ; Ecclesiastical Commission 1883, 50. 

* Usher, op. cit. 242-243. * Ibid 243. 

, ® Ibid 250. « 9 ^ Ibid 331-33!;. 

For the relation of the High Commission to the other courts see Usher, chap, 
xiv ; for the position of the Council and Star Chamber see above 504!!5o6. 

® See Usher, op. cit. 3 12-3 13. 

^"Ecclesiastical Comtaission 1883, 50. 

see e.g. S.P. Dom. 1637, 5 ^^* ccclx» ^3, where Lafdcpntemplates remedying 
an injustice done by the cc^prt ff the Arches means of tKe High Commission ; cf. 
Usher, op. cit. 
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ecclesiastical courts to the High Commission.^ When it was at 
the height of its power there was very little business done by the 
• court ofi Delegates.^ Besides its work of supervising the doings 
of the ordinary ecclesiastical courts, its original jurisdiction was 
almost co-extensive with that of those ordinary courts. Thus it 
comprised many various matrimonial oflfences — alitnony, divorce, 
a»d so forth ; immorality and simony, plurality, and other 
clerical irregularities.® It comprised also heresy, schism and 
non-conformity; and, as Professor Usher has noted, ^ these 
offelices then had a larger meaning than they have now. “ The 
quarrelling of two old women in church was schism, witchcraft 
was heresy, and the failure of the parson to read prayers on a 
Wednejjiay because he was reaping his harvest, was non- 
conformity. Neither heresy nor schism was necessarily connected 
with Puritanism or Roman Catholicism. Non-conformity applied 
equally to those who broke the rules of the church through in- 
difference or negligence, and to those who refused to perform 
them for conscience sake.” Finally, from 1613 onwards, it was 
empowered to enforce the Star Chamber rules as to the censor- 
ship of the press.® 

A strong court of this kind was necessary to support the 
Established Church against both its Roman Catholic and its 
Puritan enemies. Like the court of Star Chamber,® it did not 
at first arouse much opposition. Its cause lists were full, and, 
indeed, cbntinued to be full to the end.’^ But in the last two 
decades of the sixteenth centuiy the growing strength of the 
Higlj Commission on the one hand, and of the Puritan opposition 
to the ecclesiastical policy of the Government on the other, gave 
rise to attacks both upon its procedure and jurisdiction. The 
feature in its procedure ^hich was the main object of attack was 
the ex officio oath, because that oath was the most efficient means 
of extracting information as to the policy of the opponents of 
the Establi^ed Church.® Those who attacked its jurisdiction 

^ Professor Usher quite rightly points out that “ would be difficult to exaggerate 
the fundamental importance of the share played by the English people themselves in 
the d^olution of the court. Without their ready acceptance of its legality, without 
their belief in the useful functiq{^ it performed, neithe:^ royal fiat nor statute coul^ 
have created such a court and compelled people to resort to it,” op. cit. 7o-7iP^^r 
its popularity even under Laud’s regime see ibid 323-324. 

^Ecclesiastical Commission 1883, 50; Usher, op. cit. 311-312. 

* Ibid 256-257. * Ibid 

• Ibid 54, 31^ for the history of this legislation see Br. iv Pt. I. c. 7. • 

""Above £09, 512-513. Above n. i. 

"Usher, Op. cit. 125-126; Hallam, C.H. i 202 says, ‘‘This procedure which was 
founded wholly on the canon law, consisted in a serira ot interrogations, so com- 
prehensive as to embrace the whole scope of clerical uniformity, yet so prefise and 
minute as to leave n(^oom for evasion, to which the suspected party was bound to 
answer on oath ; ” asiS^its origins, ^hich must bJ sought in ♦jje prbcedure of the 
canon law, see Usher, op. cit. 77 n. i; according to the law it was clearly not», 

VOL. I.— 39 
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asserted that it depended upon the Act of Supremacy and that, 
according to the true interpretation of that statute, its jurisdic- 
tion was unduly extended.^ But the Puritans, though they were# 
a considerable power in the House of Commons, were not yet a 
majority in that House, and their views found as yet no counten- 
ance in the ccfarts.^ 

These conditions were entirely changed under the Stuarts. 
The claim made by the first two Stuart kings thSt thdir pre- 
rogative made them the sovereign power in the state united 
against them both the lawyers and the majority of the H6use 
of Commons. And, as at the same time, the Stuart kir^s allied 
themselves with the party in the church which was most opposed 
to the Puritans, the legal and constitutional oppositioij^ to the 
crown found itself allied to the religious opposition to the 
ecclesiastical policy of the government That alliance was 
cemented as the church came to be more and more dominated 
by churchmen of Laud’s school ; and thus a^j religious element 
was imported into the legal and political controversy which was 
destine^ for an interval, to prove fatal to the constitution. 

The first effect of this alliance was seen in the changed 
attitude of the common lawyers. Though Coke had, in Caudre^^s 
Case? magnified the royal supremacy, he now employed his 
ingenuity to find reasons for crippling the court of High Com- 
mission. He seems to have been a convert to the view that its 
powers depended upon the Act of Supremacy;^ and to have 
given a most restrictive interpretation to the words of that 
statute. Thus, though the court was clearly empowered toT^^deal 
with all ecclesiastical offences, he maintained that it was only 
“ enormous ” offences which fell within its cognizance ; and that 
others must be left to the ordinary ecfcleslastical courts.® He 
denied it the right to fine and imprison,® and to interpret the 
limits of its own jurisdiction.^ He denied the validity of the ex 
officio oath.® He commented upon the lengthy provisions of ttte 
more recent commissions, and the denial of all right to appeal.® 
His brethren followed 6is lead. The action of the court was 
fettered by writs of prohibition ; and persons imprisoned Ify it 

released by writs^of habeas corpus?® This legal opposition 

illegal, see Usher, op. cit. Z4V146 ; for the Puritan attacks upon its legality see ibid 
129-130, 135. 

, 1 See two pamphlet8«of 1591, cit^d by Usher, 140-141. 

* Above 596 n. 5. 

’(1591) 5 Co* Kop. I. ^Roper’s Case, la Co. Rep. 454 

B Usher, op. cit. 185'; Z2 Co. Rep. at p. 48; cp. Fourth Instit. 331. 

■Fourth Instit. 326. t 7 Fuller’s Case, 12 Co. Rep. at p. 42. 

^ 12 Co. Rep. 26. ’ Fourth Instit. 326fv328. 

Usher, aop. cit. z8o-i8x ; iPuller, after being imprisqieSa by the High Com- 
mission, got a babiks corpus from the King’s Bench, ibid Z77; Coke, Fourth Instit. 

;,'33a-334- . 
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died down after Coke’s dismissal in 1616 but, from the latter 
part of EHzaJ>eth*s reign, the House of Commons had always 
Vontain^ a strong Puritan party ; and attempts had been made 
to pass legislation hostile to the commission.* It had been 
attacked in 1610;* and in all succeeding Parliaments Laud’s 
religious policy was a grievance of as much importance as any of 
tlte constitutional questions of the day.* The strengthening of 
the High Commission to enforce this policy, and its activity 
during the eleven years of prerogative rule (1629-1640), ensured 
its downfall when the Long Parliament met. 

In 1641 ® the clause of the Act of Supremacy which gave the 
crown power to exercise its supremacy through commissioners 
was repealed ; the court was abolished ; and it was provided 
that no similar court should be again set up. The Act then 
went on to abolish the criminal and corrective jurisdiction of all 
the other ecclesiastical courts. It did not, however, abolish their 
civil jurisdiction ;• and during the Interregnum provision was 
made for the exercise of their jurisdiction over grants of probate 
and administration,* and for some part of their matrimonial 
jurisdiction.^ At the Restoration the criminal and corrective 
jurisdiction of the other ecclesiastical courts was revived ; ® but 
the court of High Commission was explicitly exempted from 
the Act ; and the repeal of the clause of Elizabeth’s Act of 
Supremacy, upon which, as it was now agreed, its legality de- 
pended, wa^ confirmed.* 

• (4^ The Statutory Courts of the nineteenth century. 

Certain statutes of the last century have provided a new and 
a more convenient procedure, and, in some cases, new courts, 
for the exercise both of criminal and civil jurisdiction. 

The procedure of the ecclesiastical courts had become so 
dilatory andi expensive that much difficulty had been found in 
bringing to justice clergy guilty of immoral conduct. The 
ecclesiastical commissioners reported in 1632 that “some cases of 
a flagrant nature, which have occurred of late years, have 
attracted the attention o€ the public to the corrective disci gligfr^ 
of the church, as administered by the ecclesiastical courts,^Md 

• 

^ Some prohib^ons continued to be granted, Usher, op. cit. 317-319! as Pp- 
fessor Usher says, ‘*The common law judges gave up any direct attack, and 
acquiesced, albeit in a somewhat jealous and disapproving spirit, in the commission*s 
continued existence and activity.” * 

* Ibid 130, 13a, 146-147. * Prothero, Documents 302-305. 

* Bk. iv Pt. I. c. 6. • ® 16 Charles I, c. ii. 

* Acts and Ordinam'-'qp i 564 (164^) ; ii 702 (165^. • 

* Ibid ii 496 (1650-165 z)— cases cff forcible and pretended maiYiages. 

*13 Charles II. St. 1 c. 12. *§ 3- * 
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have at the same time exhibited in a strong light the incon- 
veniences which have attended the application of, the ordinary 
process of the courts to such suits ; namely, an injurious delay*^ 
in effecting the desired object of removing ministers of immoral 
and scandalous lives from the administration of the sacred offices 
of the church ; and the large expense incurred in such suits.*\^ 

The Church Discipline Act of 1840 ^ was passec^to deal with 
the cases of clerks “ who may be charged with any offence 
against the laws ecclesiastical, or concerning whom tWe may 
exist scandal or evil report as having offended against the '^aid 
laws.** 3 It enacted that no criminal suits should be festituted 
otherwise than according to procedure provided by the Act^ 

In cases where a clerk is charged with an offence tho^bishop, 
may, on the application of a complainant, or of his own motion, 
issue a commission to five persons to enquire. They must report 
to the bishop whether there are prima facie grounds for institut- 
ing proceedings.^ With the consent of the fparty accused, the 
bishop may pronounce sentence without further proceedings.* If 
he does not consent, articles are drawn up against the party 
accused.^ If he admits the truth of the articles the bishop (or 
his commissary specially appointed for that purpose) may pro- 
nounce .sentence.® If not, either the bishop assisted by three 
assessors may hear the case, or the bishop may send the case to 
be tried by the court of the Province.*’ But the letters 0/ re- 
quest for this purpose must have been sent before jHe filing of 
the articles.^*’ An appeal is provided to the court of thp Pro- 
vince and to the Privy Council.'^ In order to avoid the double 
appeal, most cases were sent by the bishop to the court of the 
Province in the first instance. 

The provisions of the Act did not apply to persons instituting 
suits to establish a civil right.’® They did apply to all exempt 
and peculiar places, except those belonging to bishoprics or 
archbishoprics.^^ Pending the enquiry or trial, the bishog was 
empowered to inhibit ,the party accused from continuing to 
perform the services of the church.’* This Act has for most 
purposes been repealed, in respect o^ those classes of ofliences 
wfK\:h come within the provisions of the Clergy Discipline Act of 
1892.’* 


*'• <• 

1 At p. 56. *3, 4 Victoria c. 86. 

• 813 . 4 . 5 . * 86 . 

•88t*. 13 ., , '“813. 

" Ecclesiastical Commission 1883, xlvi. 
>*3, 4 Victoria c. 86 § ig. 


• 83 - 

’§7. 

”8 15. 


18 » 3 . 

1 * 89 - 


•814. 


55, 5^ Victoria c. 32 §^4, 3; see Bowman v. La,i.(igio] P. 300; andcp. 
Beneficed Clerk*ir. Lee [1897] AC. 226 iMhere it was held that the offence of 
simony was not an immoral act within the meaning of the Act of 189a, and so 
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That Act provides that a clergyman convicted of treason, 
^certain felonies and misdemeanours, or adultery, or against whom 
a bastardy order, or a decree for judicial separation has been 
made, shall ipso facto forfeit his preferment within twenty-one 
days.^ It provides that a clergyman may be projecuted, in the 
Cphsistory court of his diocese, by any of his parishioners, if he 
is conWcted^by a temporal court of an act (other than those 
named above) constituting an ecclesiastical offence, or, if he “is 
allied to have been guilty of any immoral act, immoral conduct, 
or immcval habit, or of any offence against the laws ecclesiastical, 
being an offence against morality, and not being a question of 
doctrine or ritual.” ^ The bishop may in all cases disallow the 
prosecution if he sees fit. The trial is before the bishop's chan- 
cellor ; but, if either party so requires, questions of fact must be 
decided by five assessors.^ There is an appeal on any question 
of law, and, with tjie leave of the appellate court, on any question 
of fact, either to the court of the Province or to the Privy Council.* 

In i874^the Public Worship Regulation Act ^ gave to the 
existing ecclesiastical courts a new machinery for the trial of 
offences against the ceremonial law of the church. An arch- 
deacon, a churchwarden, or any three parishioners of the arch- 
deaconry or parish within which a church or burial ground is 
situate, may represent to the bishop that unlawful additions have 
beeh made in the fabric or ornaments of the church, or that 
there has Been use of unlawful ornaments, or neglect to use pre- 
sorit^d ornaments, or that there has been failure to comply with 
the rules of the book of Common Prayer, as to the conduct of 
services.® The bishop may, if he pleases, refuse to institute pro- 
ceedings.^ If he thinkjf that proceedings should be taken, he 
may himself, with the consent of both parties, deal finally with 
the case.® If they do not consent, the case is heard by the judge 
of the court®of the Province.® From his decision an appeal lies 
to tl*5 Privy Council.^® The working of this Act has not been 
found to be altogether satisfactory. The ecclesiastical com- 
missioners of 1883 reported that it added little to the powers 
conferred on the court df the Arches by^he Church Disc^'ne 

came within the Act of 1840. The sections of the Chifrch Discipline Act, which are 
saved, are contained in the schedule ; they r^ate to the^definition of terms ; the 
power of the bish^ to pronounce sentence at once with the consent of the partifes ; 
the power of Jhe bishop to inhibit the accused }>arty pending enquiry ; the require- 
ment ^at witnesses be examined on oath ; powers as to exempt or peculiar places. 
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Act ; and that, in practice, proceedings taken under it were no 
more convenient than proceedings taken under the'earliqr Act^ 4 
The Benefices Act of 1898^ gave to the bishop in certain 
cases ^ the power to refuse to institute a person presented to a 
benefice. An«appeal from such refusal lies to the archbishop of 
the Province, and to a judge of the supreme court, nominatq<i 
pro hac vice by the Lord Chancellor.* The judgefdecides any 
question of law, and finds the facts. The archbishop gives 
judgment as to whether the facts so found render the presei^tee 
unfit for the duties of the benefice.® From this decisior^ there is 
no appeal.® The same tribunal is given a jurisdiction in cases 
where a bishop has superseded and inhibited an incumbent, by 
reason of negligent performance of his duties. The incumbent 
can in such cases appeal to this tribunal. The judge decides 
whether there has been negligence. The archbishop, if negli- 
gence is found, decides whether it is good gjround for the in- 
hibition.*^ 

The Jurisdiction of the Ecclesiastical Courts 

In the twelfth century the ecclesiastical courts claimed to 
exercise a wide jurisdiction, (i) They claimed criminal juris- 
diction in all cases in which a clerk was the accused, a jurisdiction 
over offences against religion, and a wide corrective jurisdiction 
over clergy and laity alike “pro salute animae ”, At branch of 
the latter jurisdiction was the claim to enforce all promises ma^e 
with oath or pledge of faith. (2) They claimed a jurisdiction 
over matrimonial and testamentary causes. Under the former 
head came all questions of marriage, divorce, and legitimacy; 
under the latter came grants of probate and administration, and 
the supervision of the executor and administrator. (3) They 
claimed exclusive cognizance of all matters which v\iere in thejr 
nature ecclesiastical, such as ordination, consecration, celebration 
of service, the status of ^ecclesiastical persons, ecclesiastical pro- 
perty such as advowsons, land held in frankalmoin, and spiritual 
dues. t* 0i 

^ hese claims were at no time admitted by the state in their 
entirety ; and in course of time most of these branches of juris- 
diction have been appropriated by the state. All ^that is left at 
the present day is a certain criminal or corrective jurisdiction 
over the clergy, and a certain jurisdiction in respect bf some of 

1 At p. xlix. * 6r, 62 Victoria c. 48. • • §§ 3» 

*§3.1. • ^ W3#a. ^‘^Ibid. 

4 7 § 9; for a case of this kind see Rice v. the Bishop of Oxford [1917] 

see the judgment of Lord Coleridge, J., at p. 186, 
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the matters contained under the third head The history of this 
* jurisdic^on I*must now sketch. 

(0 Criminal and corrective jurisdiction. 

• (i) Criminal jurisdiction, * 

• In, the twelfth century the church claimed that all clerks 
should be exempt from any kind of secular jurisdiction, and, in 
pai^icular, that “ criminous clerks should be subject to the ex- 
clusive jurisdiction of the ecclesiastical courts.^ In answer to 
this claitn Henry II., in 1164, propounded the scheme contained 
in the third clause of the Constitutions of Clarendon,*^ which he 
contended represented the laws in force in the time of Henry I. 
According to this clause the clerk must be accused before the 
temporal court, and he must there plead his clergy. He must 
then be sent to the ecclesiastical court for trial, and a royal 
officer will attenci the trial. If he is found guilty and degraded 
the royal officer will bring him back, as a layman, to the tem- 
poral court to suffer the layman's punishment. Becket objected 
to this scheme on three grounds : firstly, a clerk ought not to 
be accused before the temporal court ; secondly, a royal officer 
ought not to be present in the ecclesiastical court ; and thirdly, 
further punishment by the lay court involved an infringement of 
the, rule^ that no man ought to be punished twice for the same 
offence. The first two of these objections were good according 
to tlye canon ^law. As to the third, the canon law was not at 
tfiatji date clear ; but the principle for which Becket contended 
was shortly afterwards condemned by Innocent III.® The 
results of Becket’s murder were curious. The temporal courts 
maintained their claim to bring the criminous clerk before them ; 
but they abandoned their claim to punish the degraded clerk. This 
abandonm^t gave rise to the Privilege or Benefit of Clergy. 
Originally, Benefit of Clergy meant that an ordained clerk 
charged with felony could be tried gnly in the ecclesiastical 
coiyts. But in course of time it entirely changed its nature. 
It became a complicate set of rules, tempting from capital 
punishment certain persons found guilty of certain felonies, ii«^ich 

• 

^ P. and M. i 430-440 ; Maitland, Canon Law 132-147. 

>Sel. Ch. I 3 !*, “ Clerici rettati et accusati file quacunqVe re, summoniti a juslicia 
regis venient in curiam ipsius, responsuri ibidem de hoc unde videbitur curiae regis 
quod ibidem sit respondendum ; et in curia ecclesiastica, igide videbitur quod ibidem 
sit respondendum ; ita quod justicia regis mittat in curiam sanctae ecclesiae ad viden- 
dumqua ratione res ibi^ractabitur. Et si clericus convictus vel confesses fuerit, 
non debet de cetero jeuin ecclesia tueri ; ” for previous legislation in Normandy on 
some of the matters co 9 ^red by the constitutions 0# Clarendon sqp Hdskins, Norman 
Institutions 170-174, 329-333* •• 

* P. and M. i 437, 438 and notes. 
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were not abolished till 1827. Of the history of this development 
I shall speak when I come to deal with the criminkl lav)f of the « 
Middle Ages.^ 

(ii) Corrective jurisdiction. 

The ecclesiastical courts exercised a wide and vague control 
over the religious beliefs and the morals of clergy anjl lait>5, alikfe. 
The state regarded itself as under a duty to enfore obedience to 
the laws of God ; and the ecclesiastical courts were the instru- 
ments through which the state acted. The result was “ a system 
of moral government emanating from the episcopal oifler, and 
forming that part of the pastoral care, which is fully expressed 
in the Consecration Service, when the bishop promises thR*t such 
as be unquiet, disobedient, and criminous within his diocese, he 
will correct and punish, according to such authority as he has by 
God’s word, and as to him shall be committed by the ordinance 
of this realm.” ^ « 

I shall divide the extensive jurisdiction thus exercised by the 
ecclesiastical courts into two heads : (a) offences against religion, 
and (d) offences against morals. 

(a) Offences against religion. 

Of such offences the most important is heresy. It was re- 
garded as a species of high treason against the church. A 
man who did not begin by admitting the king’s right to obedi- 
ence and loyalty, put himself out of the pale of the law, A man 
who did not believe in Christ or God put himself cfut of the^paie 
of human society ; and a man who on important subjects thought 
differently from the church, was on the high road to disbelief in 
Christ and in God, for belief in each defpended ultimately upon 
belief in the testimony of the church.”® The infrequency of 
heresy, down to the time of Wicklif and the Lollards, makes it 
somewhat uncertain in what manner the ecclesia^ical courts 
could deal with it. The case of the deacon, who was burrtt at 
Oxford because he apostatized for the love of a Jewess, is the 
only undoubted case mentioned in the older books.^ But hrfesy 
• was^known on the Continent, and thdle is no doubt that the 
canon law distinctly laid it down that the penalty was death by 
burning.® It is to this rule of the canon law that Lyndwood 

C « t t 

^ Vol. iii c. 2 § 3. 3 Hale, Precedents Ivii. ^ Stephen, H.C.L. ii 43S. 

* Maitland, Canon Law, 158-175 ; Bracton flf. 133 b, 124 ; Bractontexplains that, 
as a rule, degradation is Hi sufficient punishment for the clerk ; but if convicted of 
apostacy he must be burnt, I* secundum quod accidit in concilio Oxoniensi celebrato 
a bonaelnemoriae S. Cantuariensi archiepiscopo, de quod«ii diacono qui se aposta- 
tavit pro quadjtm Judaea, qui cim esset per episcopum depMidatus, statim fuit igni 
traditus per manuiff laicaleml^** Cp. Hale, P.(X i 394 for two other doubtful cases. 

Lyndwood 293 refers to a decree of Frederic II., which had been approved by 
the Pope, and incorporated into the Canon Law as c. z8 in Sexto, 5, 2. 
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refers as authority for the proposition the heretics must be burnt.^ 
TJie accounts we have of the story of the deacon and the Jewess 
are too obscure to make it an authority for any distinct legal pro- 
position. But the case of Sawtre (1400) is a clear case in 
which the rule of the canon law was applied. He wjis convicted 
of heresy before the Bishop of Norwich and recanted his heresy. 
He fell again into heresy, and was condemned by the archbishop 
^and his provincial Council, as a relapsed heretic. On this con- 
viction the king issued a writ de haeretico comburendo.® 

This cjse clearly shows that the common law recognized the 
rule of the canon law, and that therefore such a writ lay at 
common law. It was not till a fortnight after this writ was issued 
that the Statute of 1400^ was passed with a view to strengthen 
the hands of the law in dealing with heresy. That ^statute pro- 
vided that persons “ defamed or evidently suspected ” of heresy 
should be detained in the bishop’s prison till they abjured ; and 
that if they declinecf to abjure, or relapsed, they should be burnt. 
By a later Act of 1414 all officials “ having governance of people ” 
were directed ^o take an oath to use their best endeavours to 
repress heresy. They were to assist the ecclesiastical courts 
whenever required ; and the justices of assize and the justices in 
quarter sessions were to receive indictments of heresy, and to 
deliver over the persons indicted to be tried by the ecclesiastical 
courts. TJiese statutes thus gave the clergy power to arrest and 
imprison hy* their own authority, and to requisition the aid of 
thewcivsl power in so doing.® 

HSnry VIII.’s legislation necessitated some changes in the 
law relating to heresy. By an Act of 1 533 ® it was declared that 
speaking against the authority of the Pope, or against spiritual 
laws repugnant to the laws of the realm, should not be heresy. 
The Act of 1400 was repealed, and the bishops were thereby de- 
prwed of thei power to arrest and imprison on suspicion. The 
toumtfind the leet, as well as the justices of assize and the 
quarter sessions, were given powder to ceceive indictments of 
heresyr. Thus an accusation for heresy must, as a rule, begin 
by an indictment before s#me recognized temporal court. The 
result was a great cessation in prosecutions for heresy."^ flPhe 

• 

^ At p. 293 sub voc. peenas in jure expressas^ “ Sed hodie indistincte illi qui per 
judicem ecclesiasticftm sunt damnati de Heresi, cfbales sunt fertinaces et relapsi, q^i 
non petunt misericordiam ante sententiam, sunt damnandi ad mortem per sseculares 
potestates, et per eos debent comburi seu igne cremari, uj patet in constitutione 
Frederici ^uae incipit ut commissi § item mortis . . . quae sunt servandse ut patet e. 
ti. ut inqutsitionis.** * 

* Stephen, H.C.L. Ji 445-447 ; Maitland, Canon Law 176, 177. 

•2 Henry IV. c. 15. *2 Henryk, i c. 7. 

® Stephen, H.C.L. ii 450. ® 25 Henry VIII. c. 14. 

^ Stephen, H.C.L. ii 455. 
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Act of the Six Articles^ (iS39) made the holding of certain 
opinions felony ; and it was provided that comoiissions should 
issue to the bishop and other persons to enquire into these 
offences four times a year. 

In Edward VL*s reign all the previous legislation touching 
heresy was repealed.^ The common law was thus restored ; but 
the common law was the law settled by Sawtre’s #:ase. # The’ re- 
sult was curious. Persons might be and were in fact ® burnt for 
heresy in a Protestant country by virtue of a rule of the co^nmon 
law which was derived directly from the papal canon law. 

We have seen that Elizabeth’s Act of Supremacy authorized 
the establishment of the court of High Commission for the trial 
of ecclesiastical offences.^ But it considerably limited the powers 
of this court to declare opinions heretical.^ If, however, a man 
was convicted of heresy by the court he might be burned accord- 
ing to the rule of the common law ; and heretics were burned in 
1575 and 1614. In the latter case Coke’s tpinion was against 
the legality of the issue of the writ de haeretico comburendo, but 
four judges were against him.® In 1677^ ‘‘all ‘punishment of 
death in pursuance of any ecclesiastical censures ” was abolished. 
But the Act contained a proviso that nothing in it shall “ take 
away or abridge the jurisdiction of Protestant archbishops or 
bishops, or any other judges of any ecclesiastical courts, in cases 
of atheism, blasphemy, heresy, or schism, and otherc damnable 
doctrines and opinions, but that they may proceed to punish the 
same according to His Majesty’s ecclesiastical laws, by excom- 
munication, deprivation, degradation, and other ecclesi&stical 
censures not extending to death.” Many of these offences can 
now be punished in the temporal coiy'ts : but by virtue of this 
saving it is probably theoretically possible that persons guilty of 
such offences may be excommunicated, and imprisoned for six 
months by an ecclesiastical court. But the jurisdif^tion of thisse 
courts over these matters has fallen into disuse ; and rei^oned 
arguments in support of heretical or even atheistical opinions is 

* 31 Henry VIII. c. * i Edward VI. c. 12. 

^ In 1550, Joan Boucher was burnt as a heretic. 

Elizabeth c. i § 8. ^ 

^ § 20. They could adjudse nothing heresy but such as had been adjudged to be 
heresy ** by the authority of the canonical scriptures, or by t]|e first four general 
cbuncils, or any of them, or by any other general council wherein the same was 
declared heresy by the express or plain words of the said canonical scriptures, or , 
such as hereafter shall be . , . determined to be heresy by the High Court of Parlia- 
ment of this realm with the assent of the Clergy in their Convocation ; *’ as Stephen 
says, I 2 .C.L. ii 461, this meant that no one could be deeVued heretic, because of his 
views as to ^e Catholic and Protestant controversy, unlepirbe was an anabaptist. 

* 12 Co. Repr 93 ; cp. Egerton Papers (CfS.) 446-447. 

7 29 Charles II. c. 9. 
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now not only not a criminal offence, but is not even regarded as 
contrary to public policy.^ 

{b) Offences against morals. 

The ecclesiastical courts exercised a wide disciplinary control 
over the moral life of the members of the church. The extracts 
published by Archdeacon Hale from the Act Books of six ec- 
clesiastical courts between the years 1475 and 1640 illustrate 
the rftture of this jurisdiction. The offences dealt with are varied 
and numerous. They comprise adultery, procuration, incontin- 
ency, incest, defamation, sorcery, witchcraft, misbehaviour in 
church, ijf gleet to attend church, swearing, profaning the Sabbath, 
blasphemy, drunkenness, haunting taverns, heretical opinions, 
profaning the church, usury, ploughing up the church path.* 
The methods by which the ecclesiastical courts proceeded were 
well calculated to ^produce evidence of the commission of such 
offences. They might proceed: (i) By inquisition. In this 
case the judge was the accuser. He might proceed upon his 
own personal knowledge or on common fame. As a rule the 
apparitors or other officers supplied the information ; and they 
used their powers in many cases in the most corrupt manner. 

1 Bowman v. Secular Society [1917] A.C. 406 ; above 595 n. 4 ; see Bk. iv Pt. 
II. c. 5 § 4 for the history of the law on this topic. 

* Cp. Chaucer’s summary in the Friar’s Tale : — 

“ Whilom there was dwellyng in my country 
Kn erchedeken, a man of gret degr^, 

That boldely did execucioun, 

In punyschyng of fornicacioun, 

Of wicchecraft, and eek of bauderye, 

Of diffamaciciin, and avoutrie, 

Of chirche-reves, and of testamentes, 

Of contractes, and of lak of sacramentes, 

And eek of many another maner crime, 

Which needith not to reherse at this tyme ; 

Of usur, and of symony also ; 

But certes lecchours did he grettest woo ; 

They schulde synge, if that they were hent ; 

And small tythers they were fouly schent, 

If eny persoun wold upon hem pleyne, 

Ther might aSIttert him no pecunial ptyne. 

For smale tythes and for smal offrynge, 

He made the people pitously to synge. 

For er the bisschop caught hem in His hook, 

^They weren in the archedekpes book : ^ 

And hadde thurgh his jurediccioun 
Power to have of hem correccioun. 

In vol. XXV (zi-56) of the Archaslogia Cantiana there is an* account of various pre- 
sentments made between the reigns of Elizabeth and Anne in certain parishes in the 
Deanery of Westbere ; thjy are of the same general character as those collefted by 
Hale; but the extract^ af^r the Restoration deal as g rule simply with«ecclesia8tical 
matters ; see also R.H.S. Tr. 1907, 26} for some further mustrationf from the diocese 
of Ely. ' 
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Chaucer probably represented the popular view when he makes 
the Friar say of the “ sompnour " — « ^ ^ 

** A sompnour is a tenner up and doun 
With maundementz for fornicacioun, 

And is y-bete at every tounes ende.” 

f 

Or (2) they might proceed on the accusation of some individual 
who was said to “promote the office of judge Or (3) they 
might proceed by Denunciation. In that case the person who 
gave the information was not the accuser, nor subject to the 
conditions attaching to this position.^ This systenj, was, as 
Stephen says, “in name as well as in fact an inquisition, 
differing from the Spanish Inquisition in the circumstances that 
it did not . . . employ torture, and that the bulk of the^‘ business 
of the courts was a comparatively unimportant kind**.^ The 
number of cases tried show that up to 1640 the system was in 
full vigour. In the Archdeacon of London’s court, between 
November 27, 1638, and November 28, 164b, there were thirty 
sittings and 2500 causes entered. If each person attended on 
two or three court days the number of persons prAsecuted would 
be less than this. But the records show that 1800 people were 
before the court in that time, “ three- fourths of whom, it may be 
calculated, were prosecuted for tippling during Divine Service, 
breaking the Sabbath, and non-observance of Saints’ days.” ® It 
is not difficult to see why the Parliament in 1641 abolished the 
criminal jurisdiction of the ecclesiastical courts. A sj'stem which 
enabled ecclesiastical officials to enquire into the most private 
affairs of life upon any information was already out of date. 

This jurisdiction was restored to the ecclesiastical courts in 
1661 ; ^ and there is no legal reason wby at the present day they 
should not try cases of adultery or fornication. But between the 
Restoration and the present day their jurisdiction has been much 
curtailed, and has finally altered its shape, not only hscause men’s 
ideas upon methods of moral government have changed, but also 
because the state has interfered to punish offences which were 
once left to the ecclesiastical courts. In 1533 unnatural offtnces, 
and in 1541 witchcraft were made felonies.® In 1603 bigamy 
waS^made felony.® In 1823 jurisdiction in cases of perjury was 
taken away from the ecclesiastical courts.^ In 1855® suits for 
defamation, and iq. i86o®9uits against laymen (or brawling in 
cfiurch were similarly removed. In 1908 certain forms of incest 

^ Hale, Precedents Tvii, Iviii ; see Bk. iv Pt. I. c. 4 for further information as to 
the criminal procedure of tfle canon law. 

‘ H.C.L. ii 402. ^ Hale, Precedents liv. Oharles II. St. i c. 12. 

» 25 Hemy Vlll. c. 6 ; ^3 Henry VIII. c. ^ 

* I James I. c. ii. ^ 4 George IV. c. 76. 

^ 18, zg Victoria c. 41. > 23, 24 victoria c. 32. 



MATRIMONIAL CAUSES 


621 


were made misdemeanours.^ It was a principle laid down by 
Coke, as an established maxim in law, “ that where the common 
(ft* statuteilaw giveth remedy in foro seculari (whether the matter 
be temporal or spiritual), the conusance of that cause belongeth 
to the king s temporal courts only ; unless the jurisdiction of the 
spiritual courts be saved, or allowed by the same statute, to pro- 
ceed according to the ecclesiastical laws.**‘^ The result is that 
while the jurisdiction of the ecclesiastical courts over certain kinds 
of immorality still in theory remains, in practice these courts are 
only\alled upon to act in the case of the clergy. In this respect, 
as we ha^ seen, their jurisdiction has been improved.** They 
are no longer “ courts of law having authority over the sins of 
all the .subjects of the realm.” They are “ courts for enforcing 
propriety of conduct upon the members of a particular profes- 
sion.” * 

The ecclesiastical courts at one time claimed a species of cor- 
rective jurisdictionjn all cases in which there had been jidei Icesio. 
This, if conceded, would have given them an extensive jurisdic- 
tion over contract. But from Henry II. \s reign onwards the 
temporal courts prohibited the ecclesiastical courts if they at- 
tempted to exercise this species of jurisdiction ; and after a 
struggle the temporal courts prevailed.^ 


(^) Matrimonial and Testamentary causes. 

(i) Matrimonial. 

A * f 

Ttie ecclesiastical courts had, certainly from the twelfth 
century, undisputed jurisdiction in matrimonial causes. Questions 
as to the celebration of marriage, as to the capacity of the parties 
to marry, as to the legitimacy of the issue, as to the dissolution 
of marriage, were decided by the ecclesiastical courts administer- 
ing thecanoy law.® The common form of the writ of prohibition 
always alleged that the matter over which jurisdiction had been 
assumed was neither matrimonial nor testamentary.’^ 

Edward VII. c. 45. 

^ Co. Litt. 96 b; cp. Phillirntre v. Machon (1876) • P.D. 481. 

* Above 611-614. * Stephen, H.C.L. ii 437. ^ 

^ Constitutions of Clarendon c. 15 ; Circumspecte Agatis 13 Edward I. ; vol. ii 
Bk. iii c. 4 ; vol. iii c. 3. * 

• Glanvil vii 14 ; P. and M. ii 365, 366 ; ^cp. Y.B. i2^ich. II. 75 per Thirning, 

J. ; but it should noted that it was said in that case thara question of legitimacy 
could be tried»either by a jury or the bishop; Charlton, C.J., said, ibid at p. 74, 
J* there is a great diversity in the case of bastardy, when «ine is party or where he 
is not a party, and the reason is that where he is not pai^y it will be tried by the in- 
quest, because this is no^eremptory, but in a case where he is a party, it^will be 
sent to the bishop, beqau^ this is peremptory, as well between privies of the blood 
as strangers and all othe%” * ‘ * 

^ Bracton, f. 407 b. 
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The temporal courts had no doctrine of marriage. But 
questions as to the validity of marriage might come incidentally 
before them. Was a woman entitled to dower ? Was the chilB 
of a marriage entitled to inherit English land ? What if the 
parties, ignorant of any impediment, marry in good faith and 
have issue?* What if the jurors in an assize find facts from 
which a marriage can be presumed ? In answering some of these 
questions the temporal courts sometimes laid down rules about 
marriage which were at variance with the the rules of the canon law. 
The canon law laid it down clearly that mere consent — without 
any further ceremony, and without co-habitation — sufficed. The 
temporal courts laid more stress upon some ceremony, or some 
notorious act. The death-bed marriage was not reg<*.rded as 
sufficient to establish a claim to dower. A child, according to the 
rules of the canon law, couid be legitimated per subsequens matri- 
monium ; but it was not legitimate for the purpose of inheriting 
English land.^ If the parties were ignorant q ( an impediment to 
the marriage, and later whether or not they were ignorant, the 
children were legitimate, if born before divorce,^ or, later, if their 
parents were not divorced. For the purposes of an assize a de 
facto marriage would be recognized.® It was probably a consider- 
ation of some of these rules of the temporal courts, adjudicating 
on marriage, or rather on the reputation of marriage, for veiy 
special purposes, which led the House of Lords in 1 843 * to 
assert, in defiance of the canon law of the Middle Ages, that the 
presence of an ordained clergyman was necessary to constitute a 
valid marriage. * c 

Over the law of divorce the ecclesiastical courts had complete 
control till 1857. This jurisdiction comprised suits for the 
restitution of conjugal rights, suits foV nullity, either when the 
marriage was ab initio void, or when it was voidable, and suits 
for a divorce a mensa et thoro by reason of adultep^ or cruelty 

^ Bracton, f. 417 b ; Maitland, Canon Law 53-56. In Edward lll.*s re%n, ** it 
appears that after the Statute Merton (vol. ii Bk. iii c. 3) the question of bastardy 
was not referred to an ecclesiastical court, when it was admitted that the paints of 
the alleged bastard had been legally marri^, but it was denied that the child had been 
born in wedlock,** Y.p. zi,^2 Ed. III. (R.S.) xxiif. The plea of special bastard^jr, 
i.e. tk:^ plea that the child was born before wedlock, was tried by the jury ; but it 
was only available in a possessory action and not in a writ of right. In the latter 
writ only a plea of general bastardy, which was tried by the bishop was, as a rule, 
available, see Y.BB. 5 II. (S.S.]^xxi-xxiv ; 6, 7 Ed. II. (S.S.) x|exliii ; naturally the 
efforts of the common law courts both to uphold their doctrines as to who was legiti- 
mate for the purpose of inheritance, and to uphold this procedural rule, gave rise to 
some intricate law. # 

3 For the evolution o{ the law on this topic see Y.B. ii, 12 Ed. II. (R.S.) xx- 
xxii. f 0 ' 

• P. and M. ii 372-383. ^ • 

*The Queen#’. Millis, lo C^. and Fin. 5349 Beamish v. Beamish, 9 H.L.C* 274 ; 
I P. and M. ii 369, 370*372. 
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The ecclesiastical courts could pronounce a marriage void ab 
initio ; and in that case the parties were said to be divorced a 
vinculo iDjitrinfonii. But they had no power to pronounce a 
divorce a vinculo if there had been a valid marriage.^ 

For a short time after the Reformation the ecclesiastical 
courts seemed to have considered that they had ih\s power.^ 
Buts this opinion was overruled in 1602.^ A valid marriage was 
therefor# indissoluble, except with the aid of the legislature. At 
the end of the seventeenth century a practice sprang up of procuring 
divorces by private act of Parliament.^ The bill was introduced 
into the Hpuse of Lords, who strictly examined the circumstances 
of the case. As conditions precedent it was necessary to have 
obtained^ divorce a mensa et thoro from the ecclesiastical court, 
and to have recovered damages against the adulterer in an action 
at common law for criminal conversation. 

This anomalous state of the law made divorce the privilege of 
the very rich, as Mayle, J., forcibly pointed out in his address to a 
prisoner who had been convicted of bigamy, after his wife had 
committed adultery, and deserted him. “ Prisoner at the bar,” 
he said, “ you fiave been convicted of the offence of bigamy, that 
is to say, of marrying a woman while you have a wife still alive, 
though it is true she has deserted you, and is still living in 
adultery with another man. You have, therefore, committed a 
crime against the laws of your country, and you have also acted 
under a vcr^ serious misapprehension of the course which you 
ought to have pursued. You should have gone to the ecclesi- 
astieal^*court arid there obtained against your wife a decree a 
mensa et thoro. You should then have brought an action in the 
courts of common law and recovered, as no doubt you would 
have recovered, damages against your wife’s paramour. Armed 
with these decrees you should have approached the legislature, 
and obtained an Act of Parliament, which would have rendered 
yod free, and^ legally competent to marry the person whom you 
have ftiken on yourself to marry with no such sanction. It is 


^ Elclesiastical Commission 1832, 43. 

* Encyclopsedia Britannica (i^h Ed.) Tit. Divorce. • In the Marquis of North- 
ampton’s Case (Ed. VI.) the dele^tes pronounced in favour of a second marj^ge 
after a decree of divorce a mensa et thoro; and in the Reformatio Legum the 
power to grant a complete divorce was recommended ; some very loose ideas as to 
marriage and divorce were prevalent at this period — thus the Marquis of Northampton 
considered that the ftict that his wife had commifted adulterf entitled him to many 
again, Dasent ii^x64. 

*Foljambe*s Case ; Porter’s Case, 3 Cro. 461. ^ 

* 1669 Lord de Ross ; 1692 Duke of Norfolk ; see House of Lords MSS. 1699- 

1702 xli, xlii ; before 1715 only 5 such bills were knowif, between 1715 and^ 1775 
there were 60, between and x8oo there were 74, between x8oo and 1850 there 

were 90 ; in 1690 a bill passed tg annul a marniage, celebrate^} uilder duress. 

Hist. MSS. Com. Thirteenth Rep. App. Pt. V. 2x7 no. 36X. 
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• « 

quite true that these proceedings would have cost you many hun- 
dreds of pounds, whereas you probably have not as many pence. 
But the law knows no distinction between rich dnd iy>or. The 
sentence of the court upon you therefore is that you be im- 
prisoned for one day, which period has already been exceeded, 
as you have been in custody since the commencement of the 
assizes.” ' ,, 

In 1857 all jurisdiction over divorce and offer “afll causes 
and suits and matters matrimonial ” was taken from the ecclesi- 
astical courts and vested in a court called the Divorce tfourt.^ 
The Lord Chancellor, the chief justices, and the seqior puisne 
judges of the courts of common law, and the judge of the court 
of Probate were made the judges of the court ; and the judge of 
the court of Probate was made the judge ordinary of the court^ 
In some cases he could sit alone, in others he must sit with one 
of the other judges of the court When he sat alone there was 
an appeal to the full court ^ An appeal to^the House of Lords 
from decisions upon petitions for dissolution or nullity of marriage 
was provided in 1868.^ 

In this court was vested the jurisdiction and powers of the 
ecclesiastical courts, the powers of the legislature to grant an 
absolute divorce, and the powers of the common law courts to 
award damages in an action for criminal conversation.*^ The 
latter action was abolished,® In addition a wife deserted by 
her husband was enabled to apply to the magistrate for h pro- 
tection order/ * 

The Act has been in the opinion of the persdn most (fualified 
to judge a complete success. Sir Francis Jeune wrote,® “Prob- 
ably few measures have been conceived with such consummate 
skill and knowledge, and few condKcted through Parliament 
with such dexterity and determination. The leading opponent 
of the measure was Mr. Gladstone, backed by the zeal of the 
High Church party, and inspired by his own matchless subttety 
and resource. But the contest proved to be unequal. • After 
many debates, in whifch every line, almost every word, of the 
measure was hotly contested ... it emerged substantially^ as it 
had been introduced^ Not the least <part of the merit and suc- 
cesii of the Act of 1857 is due to the skill which, while effecting 
a great social changfe, did so with the smallest possible amount 
pf innovation.” r < 


1 20, 21 ^'ictoria c. 85. 

*§55. •. 

® 20, 21 Victoria c. 85 
•iS9. . ... . 


* s§ 8 and 9. 

‘ 31, 3a Victoria c. 77. 
i 6, 7, 27, 31, 33. « 


B fincyclopffidia Britannica (loCii £d.) loc. cit. 
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I » 

(ii) Testamentary. 

The ecclesiastical courts obtained jurisdiction over grants of 
Probate and Administration, and, to a certain degree, over the 
conduct of the executor and the administrator. All these 
branches of their jurisdiction could be exercised# only over per- 
sonal estate. This abandonment of jurisdiction to the ecclesi- 
astical couits has tended, more than any other single cause, to 
accentuate the difference between real and personal property; 
fo!% even when the ecclesiastical courts had ceased to exercise 
some p^rts of this jurisdiction, the law which they had created 
was exercised by their successors. 

(ipy Jurisdiction <yver grants of Probate, 

The origin of this jurisdiction is difficult to discover. Neither 
the civil nor the canon law sanctioned it ; ^ and we hear nothing 
of it in England in the twelfth century. Selden says “ I could 
never see an express probate in any particular case older than 
about Henr]j III.” ^ Testators rather sought the protection of 
the king or of some powerful individual ; and the effect might 
be somewhat similar to that of a grant of probate in later law.- 
But as early as the reign of Henry II. it is probable that juris, 
diction in cases of disputed wills belonged to the ecclesiastical 
courts. Glanvil says definitely that this was the law in his 
da^;* and amid all the disputes of Henry II.'s reign, as to the 
limits of the jurisdiction of the ecclesiastical courts, no claim to 
exeAise this ipecies of jurisdiction was put forward by the king’s 
courts.® Once admit that the ecclesiastical courts have juris- 
diction to decide cases of disputed wills, and a jurisdiction to 
grant probate will soon follow. At the same time old ideas died 
hard. Some lords of manors successfully asserted the right to 
have all the wills of their tenants proved in their courts. Pos- 
sibly in softie cases this is a survival from the days when, pro- 
bat® in the technical sense being unknown, the protection of a 
lord was sought for a will ; ® though ih other cases it may, as 
Maitland suggests, have originated in later grants from the Pope.^ 

• • 

^ Selden, Original of the Ecclesiastical Jurisdiction of Testaments, chaf/i. 

^ Ibid, chap, vi ; cp. P. and M. ii 339. , ^ 

* Selden, ibid, chap, v, cites a case in Saxon times in which a testator made 
three copies of hu will ; one he kept ; anothea he handed to the Abbot of Ely •the 
chief beneficiary ; the third he gave to the alderman ** et petiit ab illo ut suum 
teitamentunMtare concederet ; ** ibid, chap, vii, there is a case of King John assent- 
ing to or licencing the will of a certain Oliver de RochefoPd. 

Placitum de testamentis coram judice ecclesiastxo fieri debet,’* vii 8. 

* Selden, Original, eip., chap. V. * 

* Britton i 75 does qot mention this among th^oyal franchises. * 

.T P. andM. ii 340. Alexander^!!, granted to the* CisterciaAs in England the 
right to grant probate of the wills of their tenants and farmers, and in ouier casea* 
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In a constitution made by Archbishop Stratford in 1380, the 
jurisdiction is said to belong to the church, “ copsensu regis 
et magnatum regis.” ^ Lyndwood says, “ de consuetudintf tamen 
haec approbatio in Anglia pertinent ad judices ecclesiasticos ; ** * 
and Selden considers that it rests upon immemorial custom — 
though he conjectures that it may have been handed over to the 
church by a Parliament of John’s reign.^ We shaj^l see; that 
this is more probably true of the jurisdiction over grants of 
administration to one who has died intestate. But the fact t^at 
about this time the ecclesiastical courts got jurisdiction over 
grants of administration, over legacies, and, in some ca^s, over 
debts due by or to a deceased testator, may have been decisive 
in favour of this closely allied branch of the same jurisdictrion. 

(b) Jurisdiction over distribution of intestates' goods and grants 
of Administration, 

Probably jurisdiction over the distribution ofrintestates* goods 
belonged originally to the temporal courts.^ 

In Saxon times the kindred who inherit would seem to have 
been the persons who superintended the distribution of intestates* 
goods.® This is the arrangement which we find in Glanvil ; and 
neither Walter de Mapes nor John of Salisbury mention this 
branch of the jurisdiction of the ecclesiastical courts, though 
they have much to say respecting them.® , 

A canon made at a Council held at St. Paul’s before^Olhobon ^ 
(1268) speaks of “a provision made as to the goodj of intesfates 
which is said to have emanated from the prelates of the raaliS 
with the consent of the king and barons.” In the opinion of 
Selden ® and of Maitland ® this refers to § 27 of Magna Carta, 
which provides that the goods of an intekate shall be distributed 
by the hands of his near relations and friends “ per visum ecclesiae 
salvis unicuique debitis.” This was the rule known ^o Bracton. 
“Ad ecclesiam et ad amicos pertinet executio bonorum .” A 
claim to superintend the^distribution made by the kinsfolk will 
without much difficulty become a claim to administer ; and the 
claim was here peculiarly strong. The^man who dies intestate 

this jurrsdiction may be the result of mere usurpation ; in 1342 Archp. Stratford 
complained of this ; and this v'as not a single instance, Lyndwood 260, 263. 

^ Hensloe*8 Case (z6oo) 9 Co. Rep. 36 ; Lyndwood 176 sub voQ^ecclesiasHcarum 
Ubeviatum, f c ^ 

^ Ibid 174 sub voc. approhatis, 

> Original,* etc., chap, vi ; cp. P. and M. ii 339 n. 4. • 

^Selden, Disposition *'of Intestates' Goods, chap, i; Dyke v.' Walford (1846) 

, 5 Moo. P.C. 434, 487. « 

” Charter of Henry I. § 7 (Sel. Ch. lox). f 

* Selden, Disposition, et^., c^ap. ii. ^ John o^^tliona 122. 

^ B Disposition, Stc., chap. iii. ^ * P. and M. ii 358 n. 2. 

' Magna Carta 1215. F. 60 b. 
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will probably have died unconfessed ; ^ and, unless the death was 
sudden,^ th^re could be no sure and certain hope as to the state 
of sudi a person. The church should obviously see that the 
property, of which he might have disposed by will, is distri- 
buted for the good of his soul. Distribution Jjy the kinsfolk 
“.pro anima ejus” of Henry I.’s Charter; distribution “per visum 
%cclejriffi Qf Magna Carta ; actual administration by the Ordin- 
ary, perhaps mark the stages by which the ecclesiastical courts 
a^iiquired jurisdiction. Up till Edward III.'s reign the court 
actually administered and made the distribution among those 
relatives of the deceased who were entitled. But its conduct 
was so negligent and even fraudulent that the legislature inter- 
fered!* The court was obliged to delegate its powers to ad- 
ministrators, whom it was obliged to appoint from among the 
relatives of the deceased. Instead of distributing the estate 
the ecclesiastical courts merely granted administration. These 
administrators >fere by the statute assimilated in all respects to 
executors; and so, like executors, they became the personal 
representat^es of the deceased. 

(c) Jurisdiction over the conduct of the executor and adminis-^ 
trator. 

In the thirteenth century the ecclesiastical courts obtained 
ju(isdiction over legacies, and in certain cases over debts due to 
or by a* testator. 

According to the civil law the bishop had a concurrent juris- 
^iclion with the lay courts over legacies left in pios usus ; ^ and 
there is a vague provision made by some Council of Mentz which 
seems to give the bishop an indefinite right of interference.® 
But in other countries this does not appear to have given to the 
ecclesiastical courts any jurisdiction beyond that over legacies 
left in pio& usus. In Glanvifs time legacies could be recovered 
in ^e king s court ; and Selden gives specimens of writs of the 
time of Henry III. ordering executors«to fulfil the wills of their 
tes|ators.® But it is possible that the royal courts assumed 

^ Bracton, f. 6o b ; P. and %. ii 355, 356. 

* As to this see vol. iii c. 5 § i. 

* A constitution of Archp. Stratford in 1342 recites that the clergy as executors 

and administrators have converted goods to their own use, '* in ecclesiarum fraudem 
seu damnum su^um creditorum liberorum et^suarum u:#>rum qui et quse quam de 
jure tarn de consuetudine certum quotam dictorum bonorum habere deberet ; ’* cp. 
13 Edward I.* c. zg ; Bl. Comm, ii 495. ^ 

^31 Edward' III. St. i c. ii ; 21 Henry VIII. c. 5 ; vol. iii c. 5 § 3. 

* Selden, Original, etc., chaps, iii and iv. * ^ 

* Cited ibid, chap, i'^l ** Si heredes jussa testatoris non impleverint, ab episcopo 
loci illius omnis res*qu9 eis relicU est canonic# inlprdicatur^cuift fructibus et 
csBteris emolumentis ut vota defunai impleantur." 

^vii 6, 7; xii 17. « Original, etc., chap. vii. 
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jurisdiction in some of these cases for special reasons ; and it is 
probable that, even in Henry IL’s reign, the ecclesiastical courts 
had a jurisdiction concurrent with that of the temporal Courts. 
No writ of prohibition issued if a suit for legacies was begun in 
the ecclesiastical courts. Selden said that he had seen none on 
the plea rolls of either Richard L, John, or Henry III. and 
both Bracton and Fleta state definitely that no prohibitioi^ lies*^ 
in such a case.^ In 1230 it was decided that a legatee could not 
recover in the king’s court, but must sue in the ecclesiasticgil 
court.^ When the Ordinary was obliged by law to delegate its 
power over the goods of an intestate to an administrat!br, the 
ecclesiastical courts naturally assumed jurisdiction over the due 
distribution of the estate by the administrator. 

These courts never possessed more than a limited jurisdiction 
over debts due to or by a testator; and that jurisdiction was 
effectively exercised only for a short time. In the twelfth and 
thirteenth centuries the heir might sue and be sted on the debts 
of the deceased in the king’s courts.^ But in the latter part of 
the thirteenth and in the fourteenth centuries the heir ceased to 
be able to sue for the debts of the deceased, and became liable 
to be sued only if the deceased had bound himself and his heirs 
to pay by instrument under seal.^ It was the executor or ad- 
ministrator who was allowed to sue or made liable to be sued 
upon debts due to or by the deceased ; and, as the king’s courts 
gave him rights of action, and in some cases made him liable to 
be sued, the ecclesiastical courts lost their jurisdiction in thes^ 
cases.^ But, as the result of this development, the executor or 
administrator took the position of the personal representative 
of the deceased; and, in the Middle /\ges, the ecclesiastical 
courts, by the control which they exercised over these personal 
representatives, assumed a general jurisdiction over the adminis- 
tration of the estate.^ ^ ^ 

This jurisdiction of the ecclesiastical courts was clearly^the 
consequence of the jurisdiction over probate, legacies, and the 
administration of intestates’ effects which they had been alloyed 
to assume in the thirteenth century. ^That they should have 
gained, this jurisdiction about this time is not perhaps strange. 
As Selden points out,^r the clergy played a part — perhaps the 
most important par|| — in the, events which led to the passing of 
Magna Carta. There were English precedents for t&e jurisdiction 

^ Original, etc., chap.^riii. 

, * Br|Cton f. 40J, ** ltem*non locum habet prohibitio in causa testamentaria si 

catella legentur et inde agatur in foro ecclesiastico ; ’* FletC ii 57. 13. 

* Bracton’9 Note Book, case a8x. ^ *' 

, * Vol. iii c. 5 n. »Ibid. • «Ibid. 

: * 7 Ibid. B Disposition, etc., chap. iv. 
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of the ecclesiastical courts — though not for their exclusive juris- 
diction. Xhe only serious rival to these courts was the king’s 
court ^ The judges of that court were generally clerics ; and they 
acted loyally as temporal judges;^ but they cannot have been 
altogether opposed to “arranging a concordat ” *with the ecclesi- 
astical courts, which eventually gave those courts in England a 
^urisdictionb over matters testamentary larger than that possessed 
by any other ecclesiastical courts in Europe. For, as Lyndwood 
s^ys, this jurisdiction “ de consuetudine Angliae pertinet ad judices 
ecclesiasticos . . . secus tamen est de jure communi.”^ 

At the end of the mediaeval period this extensive jurisdiction 
of the ecclesiastical courts was beginning to decay ; and the decay 
becaflie rapid in the sixteenth and seventeenth centuries, because 
their jurisdiction was attacked on two sides. On the one hand 
the jealousy of the common law courts so crippled their jurisdic- 
tion that they were unable to act effectively.® On the other hand 
the court of CHancery was able to supply their place.^ The 
courts of common law, though they could cripple the jurisdiction 
of the eccl0siastical courts, could not take their place, because 
their procedure was not well fitted for the exercise of an adminis- 
trative jurisdiction.® On the other hand the procedure of the 
court of Chancery was, as we have seen, well fitted to exercise 
this jurisdiction.^ It was its procedure which made it possible 
toi conceive distinctly the complicated equities which arise in the 
administration of an estate ; and so it is the rules evolved by that 
j:oiHrt which have made our modern law on this subject. 

•The Statute of Distribution, it is true, attempted to strengthen 
the jurisdiction of the ecclesiastical courts with a view to secure 
the proper distribution, of the effects of an intestate. It enabled 
the ecclesiastical courts to call administrators to account, and 
gave the judge power to take bonds for this purpose.^ But the 
superior pfocedure of the court of Chancery prevailed.® The ec- 
cleiiastical courts in practice retained jurisdiction only over grants 
of probate and administration. Whenfin 1857, their jurisdiction 
in patters testamentary was taken away, it was provided that the 

^ P. and M. i ZIZ-ZZ3, Z39. 

* P. Z70 sub voc. insinuaHonm ; by ** de jure communi,” Lyndwood means the 
canon law — the common law of the church. 

* Vol. iii c. # § 2. ^ Bk. iv Pt. I.^c. 4. 

* Vol. iii c. 5 § 3. • Above 458-459. 

^ 22, 23*Charle8 II. c. zo §§ z, 2, 3 ; see vol. iii c. 5 

® In Matthews v. Newby (z682) z Vern. Z33 Lord North said that the ecclesi- 
astical court had *' but a lame jurisdiction.’* Its jurisdiction was sometit^es simply • 
disregarded; thus in Bilsell v. Axtell (1688) 2 Vern. 47, the Chancellor ordered a 
fresh account to be fakcia of the intestate’s perso?ial estate, thoiigh bne had already 
been taken by the ecclesiastical court ; for the earlier history or the growth of thyi 
jurisdiction see Bk. iv. Pt. I. cc. 4 and 8. 
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court of Probate then established should have no jurisdiction over 
legacies, or over suits for the distribution of residues.1 

The Act of 1857 established a court of Probate, presidtfd over 
by a single judge, to whom was given the rank and precedence 
of the puisne jucjges of the superior courts ; ® and it was provided 
that he should be the same person as the judge of the court of 
Admiralty.® He was given the jurisdiction to makii grants of 
probate and administration formerly exercised by the ecclesiastical 
courts.^ An appeal from his decision lay to the House of Lord|f.® 

(3) Jurisdiction over matters of exclusively eccle^astical 
cognizance. 

The ecclesiastical courts still have jurisdiction over Imany 
matters of exclusively ecclesiastical cognizance, such as questions 
of doctrine and ritual, ordination, consecration, celebration of 
divine service, disputed applications for faculties.® They formerly 
had jurisdiction over many questions concerning ecclesiastical 
property such as tithes, church dues, and dilapidations ^ but recent 
statutes have much curtailed their jurisdiction over these matters.^ 
Over one species of ecclesiastical property the temporal courts 
have always kept a firm hand. From Henry II.’s day the ad- 
vowson has been regarded as real property, and subject to the 
jurisdiction of the temporal courts.® It would, however, appear 
from the Constitutions of Clarendon that Henry was at that tifne 
prepared to allow the ecclesiastical courts jurisdiction ovel* property 
held in frankalmoin.® But in the thirteenth centifry this jftris•^ 
diction was denied to them. All questions relating to land, ofiier 
than consecrated soil, became the subject of temporal jurisdiction, 
and subject to rules of temporal law.^® • 

The process by which the ecclesiastical courts enforced 
obedience to their decrees was excommunication. It was to the 
spiritual courts what outlawry was to the temportl courts.^^ 
If the excommunicate did not submit within forty days,«the 
ecclesiastical court signified this to the crown, and thereon a writ 

■' r 

^ 20l)^.2z Victoria c. 77 § 23. * Ibid §§ 4, 5, 8. 

*§io. *§,4. "§39. 

* Ecclesiastical Commission 1883, li. 

^6, 7 William IV. c. (tithes) ;«3i, 32 Victoria c. log (church-rates); 34, 35 
Victoria c. 43 (dilapidations). ^ 

B Constitutions of Clarendon c. i ; vol. iii c. i § 7. « 

* c. 9 ; the assize utrifm (App. II.) was provided to try the question whether or 
no the property was held by this tenure. 

P.®Und M. i 224-230. • . . . 

Thus an putlaw, like an excommunicate, could not be nlakitiff ; it was sufficient 
to plead his outlavA-y, Y.B. sib Eu. III. i (R.S.)st3o, or h» excommunication, ibid 
iho. 
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de excommunicato capiendo^ issued to the sheriff. He took 
the offender, and kept him in prison till he submitted. When he 
submitted the bishop signified this, and a writ de excommunicato 
deliberando issued.^ 

The temporal consequences of excommunicatjpn were serious. 
The excommunicate could not do any act which was required to 
te d^ne by a probus et legalis homo. “ An excommunicated 
person,*' says Bracton,^ “ cannot do any legal act, so that he can- 
not act, or sue anyone, though he himself may be sued. . . . 
And if he has obtained a writ it is not valid. For, except in 
certain*cases, it is not lawful either to pray or speak or eat with 
an excommunicate either openly or secretly." He is a man 
who tias “ a leprosy of the soul." The law was substantially 
the same when Blackstone wrote. “ He cannot," he says, 
“ serve upon juries, cannot be a witness in any court, and, which 
is worst of all, cannot bring an action either real or personal, to 
recover lands or«money due to him."* It was, however, open to 
the excommunicate to plead that he was only excommunicated 
because hc^%ad refused to submit to the jurisdiction of the 
ecclesiastical court in a case in which it had no jurisdiction, and 
in which a writ of prohibition had been issued. In that case the 
king's court would disregard the excommunication.® An Act of 
Elizabeth's reign® required the cause of the excommunication 
to«be signified by the ecclesiastical court as well as the fact of 
excommunication ; and, if the king's court considered the cause 
^o be insufficient, it could quash the writ de excommunicato 
capiendo and release the prisoner.^ 

The use of excommunication as part of the ordinary process 
of the ecclesiastical counts was somewhat anomalous. “ Excom- 
munication," as Bacon said,® “ is the greatest judgment upon the 

^ App. XVIII. ; it was only the bishop’s certificate which could be received as 
•evidence of m excommunication, The Eyre of Kent (S.S.) iii xxxii. 

It was apparently thought in 13 13- 13 14 that if the bishop died the excom- 
• munication lapsed. The Eyre of Kent (S.S.) ii 185. 

Excommunicato enim interdicitur omnis actus legitimus, ita quod agere non 
potest, nec aliquem conveniri, licet ipsa ab aliis convenire. . . . Cum excom- 
municato autem nec orare, nec loqui, nec palam |}ec abscondite, nec vesci licet, 
exceptis quibusdam personis.'* **Separatus est a communione gentium propter 
lepram quae est in anima,” f. 426 b. ^ 

* Bl. Comm, iii 102. ^ » 

^Bracton f. 426 b ; cf. Y.B, 20 Ed. III. ii (R.S.) 214, seqq. 

*5 Elizabe^ c. 23. • S • 

^ ** Before tne 5 El. c. 23, this court could not discharge a man taken upon an 
excommunicato capiendo, unless he was excommunicated pending a prohibition,” 
per Gould, J., Rex v. Fowler (1701) i Ld. Raym. at p. 6x9; the proper remedy was 
motion to quash the writ and not Habeas Corpus, ihi^per Holt, C.J., differing from 
the King v. Sneller (iCii) i Eq. Cases Ab. 415. Note that in 13 13-13 i4^taunton, 
J., thought that thcfcause of excommunication ^ould be stated. The Eyre of Kent 
(S.S.j iii 163, 164. • * 

” Spedding, Letters and Life iii lai. 
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earth . . . ; and therefore for this to be used unreverently, and 
to be made an ordinary process to lackey up and down for fees, 
how can it be without derogation to God’s honour, and hiaking 
the power of the Keys contemptible.” An attempt was made 
in 1695-1696 ^ fp give effect to Bacon’s suggestion, and substitute 
for it “ some ordinary process;” but nothing was done till i8r3. 
By a statute passed in that year it ceased to exist as«>part of the 
process of the ecclesiastical courts to enforce appearance, and as 
a punishment for contempt For it was substituted the writ ^e 
contumace capiendo ; ® and the rules applying to the older writ 
were made applicable to the new. Excommunication is still a 
punishment for offences of ecclesiastical cognizance ; and, on a 
definitive sentence for such an offence, the writ de excommifliicato 
capiendo can still issue ; but it is provided that a person pro- 
nounced excommunicate shall not incur any civil penalty or 
incapacity, except such imprisonment (not exceeding six months) 
as the court pronouncing the excommunication tnay direct.® 

1 House of Lords MSS. 1695-1697 226, no. 1043. « 

* 53 George III. c. 127 §1. » § 3. 
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TH^ RECONSTRUCTION OF THE JUDICIAL SYSTEM 

• 

B AGEHOT ^ writing of the period of the Reform Act of 
18^2 said, am afraid the moral of those times is that 
these English qualities as a whole — merits and defects to- 
gether — are better suited to an early age of politics than to a 
later. As long as materials are deficient, these qualities are most 
successful in hitlingjoff simple expedients, in adapting old things 
to new uses, and in extending ancient customs ; they are fit for 
instantaneous yttle creations, and admirable at bit by bit growth. 
But when, by the incessant application of centuries, these 
qualities have created an accumulated mass of complex institu- 
tions, they are apt to fail unless aided by others very different. 
The instantaneous origination of obvious expedients is of no use 
when the field is already covered with the heterogeneous growth 
of complete ^ast expedients ; bit by bit development is out of 
place unless you are sure which bit should, which bit should not, 
bef developed ; *the extension of customs may easily mislead 
when there are so many customs ; no immense and involved 
subject can be set right except by faculties which can grasp 
what is immense and scrutinize what is involved.” These words 
might have been written of the judicial system of the country as 
it existed at the beginning of the nineteenth century. It was 
thS result of •'‘bit by bit growth.” It was compounded in all 
its paPts of a “ heterogeneous growth of complex past expedients.” 
Even before 1832 Bentham’s teaching Rad begun to influence 
the legislature. After 1832 its influence was much increased ; 
and law reform became th® order of the d 5 y. Of the effects of 
his teaching upon the substantive rules of English law I <hall 
speak in a later volume. Here I shall spdak only of its effects 
upon the judicial system. Its effect, during tiie last sixty years 
of the nineteenth century, was at first a gradual reform and then 
an entire reconstruction of that system. It ft with this process 
of reform and reconstruction that I shall* deal briefly iij this 
chapter under the ijllowing heads : the amalgamatiqn of the 

^ Biographical Studies 284. % 

<i33 
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courts and their respective jurisdictions; the creation of a 
uniform code of procedure ; the creation of a ^uniform official 
staff ; and, the housing of the courts. $. * 

TAe Amalgamation of the Courts and their Respective Jurisdictions 

Ci 

One of the most inconvenient of all the anomalies which^dis- 
figured the English judicial system was the ill-defined and clash- 
ing jurisdictions of the various courts which administered the 
law. Courts of common law and equity, the court of Admiralty, 
and the ecclesiastical courts administered separate bodies of law, 
with a separate procedure, and a separate vocabulary of technical 
terms.^ The limits of their jurisdiction were uncertain • and the 
suitor might in some cases pursue his way through the courts, to 
find, perhaps in the House of Lords, that he had from the first 
mistaken his court.^ In other cases concurrent proceedings on 
the same facts were possible. Thus the limits of the jurisdictions 
of the courts of common law and the court* of Admiralty were 
ill defined ; ^ and the Judicature Commissioners stated that it 
happened “ not infrequently ” that simultanedlis proceedings 
upon the same transaction were taken in these two courts.^ As 
they pointed out, this conflict was rendered the more perplexing 
by the fact that the final courts of appeal from these two sets of 
courts were different.® But the most striking illustration of this 
anomaly was the almost complete separation existing between 
the courts of common law and equity. It is the rtiost striking 
illustration because the two sets of courts administered ^j^stams 

^The Judicature Commission, Parlt. Papers, 1868-1869 vol. xxv, reported at 
p. 10, that ** the present modes of procedure in the court of Chancery, the courts 
of Common Law, the court of Admiralty, and tjpe courts of Probate and Divorce 
are in many respects different ; the forms of pleading are different, the modes of 
trial and of taking evidence are different, the nomenclature is different, the same 
instrument being called by a different name in different courts ; almost every step 
in the cause is different . . . nor is the difference due entireljt to the diffepent 
nature of the cases which the courts are called upon to try ; for often the same 
question has to be tried, and the same remedy sought, by a totally different method, 
according as the proceedingi is in the court of Chancery, the courts of Common 
Law, or the court of Admiralty.** ^ 

^ In Knight v. Marquis of Waterford (1844) zi Cl. and Fin. 653, fourteen years 
of litigation merely resulted in the discove^ by Ifie House of Lords that the plaintiff 
had mistaken his remedy ; see a similar case cited in A Century of Law Reform 208 ; 
and qp. Preface to zi Hare*s Reports xiv. 

’ The court of Admii^lty has jurisdiction over a claim for damage to car^o, 
when the owner is noLflomiciled iji England, but it has no Juris^ction over the claim 
olT the shipowner for frmght due in respect of the same cargo. . . . In the same way 
the jurisdiction of the court of Admiralty over claims for necessaries supplied to a 
ship is restricted to thei case of a foreign ship. . , . But if it happens that for some 
other cause the ship is qpder arrest . . . then the court can exercise jurisdiction 
over (d^ims for building, equipping, or repairing the sh|p. All these claims may at 
the same time be litigated by a different procedure in_a eourt of common law,” 
Parlt. Paperl z868-z86g, vU. xlv 8. % 

* Ibid. ® Above 370-372, 524. 
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of law, which were not merely rival, but even directly contra- 
dictory. In 17^8 Blackstone had noted this fact, and called it 
an extraoidinary “solecism;”^ and in 1834 Palgrave^ had 
emphasized it. “ It must,” he said, “ appear a singular anomaly 
to a foreigner, when he is informed that our English tribunals 
are marshalled into opposite, and even, hostile ranks* guided by 
ma?dms syo discrepant, that the title which enables the s»i!tor to 
obtain a decree without the slightest doubt or hesitation if he 
files a^bill in equity, ensures a judgment against him should he 
appear as plaintiff in a declaration at common law. And 
exercising '•their respective jurisdictions by means of forms and 
pleadings, which have as little similarity as if they existed among 
nations whose laws and customs were wholly strange to each 
other.” A cause set down for trial at common law might be 
stopped for two or three years by the issue of an injunction. It 
might well happen, that if the injunction were dissolved at the 
end of the period, the plaintiff s most important witnesses were 
dead or out of the kingdom. An action nearly completed might 
be stopped the issue of an injunction, obtained for an in- 
sufficient answer to an intricate and voluminous bill, filed for the 
sole purpose of delay, and without merits either in law or equity.* 
As Bentham said, “ A man who owes a sum of money which it is 
not agreeable to him to pay, fights a battle so long as he can on 
the ground of common law, and when he has no more ground to 
stand upon, be applies to a court of equity to stop the proceed- 
ings in, the comgion law court, and the equity court stops them 
of course.” ^ 

During the first quarter of the nineteenth century the first 
steps towards reform were taken by the appointment of numerous 
commissions to enquire into the condition of the courts. The 
commission appointed to enquire into the work of the court of 
Ct^ncery presented two reports in 1826® and 1828.* Between 
l829^nd 1834 a commission appointed to enquire into the 
pi^actice and procedure of the courts of common law presented 
six rmorts.^ In 1823 there was a report on the courts of the 
Archbishop of Canterbury ,®^in 1824 on the courts of the Bishop of 

^“Surc there cannot be a greater solecism, than»that in two sovereign in- 
dependent courts, established in the same country, exercising concurrent jurisdiction, 
and over the samff subject matter, there shoufd exist in#a single instance two 
different rules qf property clashing with or contradicting each other,” Comm, iii 441. 
*The Council i ; cp. Warren, Law Studies i 485, 486. ^ 

•Third Report of Commission appointed to enquire into the Courts of Common 
Law, Parlt. Papers 1831, vpl. x p. 20. * 

* Rationale of Judicial Evidence, Works (Ed. Bowring) vii 493. 

•Parlt. Papers 1826, v^l. viii. ^ * Ibid 1)28, yol. vii. ^ • 

’ Referred to above 131, ® Parlt. Papers 1823, vol. vii. 
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London,^ and in 1832 on the ecclesiastical courts generally.* In 
1824 there was a report on the court of Admiralty, of Delegates, 
and the Prize J urisdiction of the Admiralty. * Legislation founcfed 
upon some of these reports effected something. But much 
remained to be done. In particular this legislation did nothing 
to remove •che evils resulting from the entire separation of the 
courts which administered law from those whijh adipinisfered 
equity. 

Though this anomaly had been pointed out by the cojpmon 
law commissioners in 1831, it was not till some twenty years 
later that any serious attempt was made to remove it! Another 
body of common law procedure commissioners reported in 1852- 
1853 ^ that the powers and machinery of the courts o^- common 
law were insufficient to deal fully with matters falling within the 
scope of their own jurisdiction. For instance, parties were 
obliged to resort to a court of equity to compel the discovery of 
facts within the knowledge of the other party, or of documents, 
when they were ignorant in whose custody they were. Follow- 
ing the recommendations of the common law crmmissioners of 
1831, they gave it as their opinion that, “every court ought to 
possess within itself the means of administering complete justice 
within the scope of its jurisdiction.” To attain this object, it 
was proposed to give to the courts of common law a power to 
grant the specific performance of contracts by an extension ^Df the 
writ of mandamus, and to give them the powej;. io restrain 
threatened breaches of contract by an extension of the^writ of 
prohibition. It was proposed that the right to a peremptory 
injunction should operate as a legal defence, and, generally, that 
the courts of common law should have the right to repel in- 
equitable defences. On the other harid, it was proposed to give 
to the court of Chancery certain powers belonging to the courts 
of common law, and, in particular, to require it to decide ^all 
legal questions arising in the course of a case, wimout sending 
them to a court of coiqmon law for decision.® 

Certain of these recommendations were carried out Ijy the 
Common Law Procedure Act of 1854.® The effect of that Act 
is well summarized in the report of me Judicature Commission. 
“Tfte Court of Chancery,” said the commissioners, “is now not 

^ Park. Papers 18^, vol. ix. * > Referred to abova 605, 6iz-6z2. 

* • Park. Papers z8a4, vol. ix. 

^ Second Report of the Commissioners for enquiring into the {fractice and pro- 
cedure of the Superior Courts of Common Law, Park. Papers Z852-Z853, vol. xf p^* 
34 t 35 f 3^1 39 1 dieir first leport was issued in 1851, Park. Papers Z85Z xxii, and their 
third dtid final report in z86o, Parlt. Papers xxxi. «• 

* Second Report, etc., 40-42; cp. Third Report tHh Common Law Com- 
missioners of z8Sz, Park. Papas x 74, 75. ^ 

• Z7, z8 Victoria c. Z25 §§ 68, 79, 83. 
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only empowered, but bound to decide for itself all questions of 
common law without having recourse as formerly to the aid of 
a CommoniLaw Court. . . . The Court is further empowered 
to take evidence orally in open Court, and in certain cases to 
award damages for breaches of contract, or wrongs, as at common 
law ; and trial by jury — the great distinguishing feature of the 
comfnon jlaw — has recently for the first time been introduced 
into the Court of Chancery. On the other hand, the Courts of 
Comi^on Law are now authorized to compel discovery in all 
cases in which a court of Equity would have enforced it in a suit 
instituted fbr that purpose. A limited power has been conferred 
on Courts of Common Law to grant injunctions, and to allow 
equitable* defences to be pleaded, and in certain cases to grant 
relief from forfeitures.** ’ 

The extent, however, to which the Common Law Procedure 
Acts had fused law and equity was slight. Practically the Acts 
only applied where# a court of equity would have granted an 
absolute and perpetual injunction. In such a case the court 
of common lawicould give effect to the equitable defence without 
departing from the usual form of a common law judgment — 

" that the plaintiff take nothing by his writ, and that the de- 
fendant go thereof without day.’* But the common law courts 
could not give any effect to equitable defences in cases in which 
a coujt of equity would have granted only a temporary or con- 
ditional injunction. ‘‘ We cannot,** said Lord Campbell, “ enter 
into equities and, cross equities ; we should often be without means 
to^determine what are the fit conditions on which relief should 
be given ; no power is conferred upon us to pronounce a con- 
ditional judgment; no process is provided by which we could 
enforce performance of tHe condition. There are no writs of 
execution against person or goods adapted to such a judgment.” ^ 
It^cannot therefore be said that the Acts in any way accom- 
plish^ the ideal of the commissioners of 1831 or 1851. The 
cdUrts of common law and equity did not possess within them- 
selve| the means of administering complete justice within the 
scope of their jurisdiction. Injunctions were still needed ; and, 
in any case where a court ’bf equity had concurrent jurisdiction, 
it might still use injunctions, as before, to stay proceedings at 
law.* It was said at the time that “ the fusion of the several 

• 

^ First Report of the Judicature Commission, Parlt. Papers 1868- x86g, vol. xxv 
p. 6 . • 

* Wodchouse v. Farebrother (1855) 5 E. and B. 277;, see Mines Royal Societies 
V. Magnay (Z854) 10 Each #495 ; Gorcty v. Gorely (1856) i H. and N. 144. ft). Gee 
V. Smart (X857) 5 £. arid R 313 ; De Pothonier v. De Mattos (1858) 27 L.J. N.S. 
Q.B. 2te, for cases in whi(m an equitable plea was admitted. • 

’Brenan v. Preston (1853) zo Hare 33Z. 1 
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jurisdictions had gone little further than to add to that which 
was artificial in the court of Chancery, the i^ot less obsctjre 
technicalities which are peculiar to the courts of law V 

The commissioners appointed in 1851 had proposed to go 
further in the direction of fusion. But the Chancery judges had 
opposed thfs proposal, unless it were made part of a .larger 
scheme for remodelling the judicial system as a ^hole^ Itf was 
becoming more and more clear that this was the true solution. 
The passing of the Companies Acts, and the consequent jfise o| 
the limited company enforced this truth. Directors of companies 
are both agents and trustees. Simultaneous proceedfngs arising 
upon the same facts were, in fact, brought against them in the 
courts of common law and the courts of equity. If thu scandal 
of conflicting decisions was to be avoided it was clear that there 
must be one supreme court administering both law and equity.® 
It was this expedient alone which could get rid of the separate 
modes of procedure and pleading which siill prevailed in the 
courts of equity and common law, in the courts of Admiralty, 
Probate, and Divorce. These considerations inckiced the Judi- 
cature Commission to report in 1868 in favour of a complete 
fusion of jurisdiction and procedure. The result was the passing 
of the Judicature Acts, and the Appellate Jurisdiction Act, 
which have completely remodelled the form, the jurisdiction, 
and the procedure of the courts. 

(i) The Judicature Acts. 

The first Judicature Act was passed in 1873, and IIILU 
operation in 1875. By virtue of its provisions (as modified by 
later Acts) the court of Chancery, the courts of King^s Bench, 
Common Pleas, and Exchequer, the court of Admiralty, the 
court of Probate, the Divorce court, and the London court of 
Bankruptcy were consolidated, and formed into 6ne Suprefbe 
Court of Judicature in England.* • • 

The Supreme Court of Judicature was then divided into two 
parts, (i) the High Court of Justice, (ii) the Court of Appeal.® 
Both these branches^ of the Suprenfe Court were constituted 
supe|;ior courts of record.® The clause of the Act of Settlement 
relating to the judges’ tenure of office was re-enacted, and they 

• 

^ xz Hare's Reports, Pre£xce xxix. 

• Warren, Law Studies i 550-557. 

> First Report of the J^idicature Commission, Parlt. Papers 1868, vol. xxv 7. 

37 Victoria c. 66 § 3; 38, 39 Victoria c. 7jf§ 9 the London Court of 

Bankruptcy was not to be mereed in the Supreme Cour^ bht it was again merged 
by 46, 47 Victoria c. 52 § 931 « • 

® 36, 37 Victoria c. 66 § 4. > §§ x6 and 18. 
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were incapacitated from sitting in the House of Commons.’ It 
was provided that the judges of the High Court and the court 
of Appeal^ respectively should, without prejudice to existing 
rights, have similar privileges, and be subject to similar duties.^ 

(ij The High Court of Justice. 

The fxistiijg judges of the court of Chancery, the courts of 
common law, the Probate and Divorce court, and the court of 
Admiralty were constituted judges of the High Court ^ But 
it was provided that the Chancellor of the Exchequer and the 
Lord Higlf Treasurer should no longer have the judicial powers 
which they might formerly have exercised in the court of Ex- 
chequer.^ For the future any barrister of ten years* standing 
was qualified to be appointed a judge of the court* The style 
of the judges is “Justices of the High Court’*® 

To the High Court was assigned the jurisdiction exercised 
by the following courts : — 

(1) The high court of Chancery as a common law court as 

well as a courtiof equity, including the jurisdiction of the Master 
of the Rolls as a judge or master of the court of Chancery, and 
any jurisdiction exercised by him in relation to the court of 
Chancery as a common law court ; ^ 

(2) The court of King’s Bench ; 

(>) The court of Common Pleas at Westminster ; 

(4) The <50urt of Exchequer as a court of Revenue as well as 
a common law gDurt ; 

* (5^ The High Court of Admiralty ; 

(6) The court of Probate ; 

(7) The court for Divorce and Matrimonial Causes ; 

(8) The London court of Bankruptcy ; 

(9) The court of Common Pleas at Lancaster ; 

^(10) Thej:ourt of Pleas at Durham ; 

(l i) The courts created by Commissions of Assize, of Oyer 
an^ Terminer, and of Gaol Delivery, or^any of such Commis- 
sions.! 

It was provided that the High Court ^hould also hear ap- 
peals from petty and quartV sessions, and from the new county 
courts.® The jurisdiction exercised by the court of Crown C&ses 

’ 361 37 VictorU c. 66 § 9 ; 38, 39 Victoria c.*77 § 5. • 

* 361 37 Victoria c. 66 §§ 5 and 6. 

»§§5and8. <§§66 and 97. • 

* To be appointed President of the Probate, Divorce, ajid Admiralty Division the 
barrister must be of fifteen years' standing, 54, 55 Victoria c. 53 § 2. 

> 40 Victoria c. 9 § 4 ; ^,45 Victoria c. 68 § 8. 

^ 36, 37 Victoria c. 66 §9 16 and tg. 

® 36, 37 Victoria c. 66 § 45. 
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Reserved was vested in the judges of the High Court, or any five 
of them at least, of whom the Lord Chief Justice of England 
must be one.^ * ^ ^ 

It was provided that in the High Court rules of law and 
equity should be administered concurrently ; ^ and certain rules 
were laid do^n according to which this legal and equitable juris- 
diction was to be administered.® Subject thereto it was^provfded 
generally that “ in all matters, not hereinbefore particularly men- 
tioned, in which there is any conflict or variance between the 
Rules of Equity, and the rules of the Common Law, with refer- 
ence to the same matter, the Rules of Equity shall pr^ail.” ^ 

For the convenience of business (but not so as to prevent 
any judge of the court from sitting wherever required) ^he High 
Court was divided into the following divisions : ® The Chancery 
Division ; the King's Bench Division ; the Common Pleas Division ; 
the Exchequer Division; the Probate, Divorce, and Admiralty 
Division. It was provided generally that aUi causes and matters 
should be distributed among the several Divisions and judges of 
the High Court in such manner as might be determined by 
Rules of Court to be made under the authority of the Act.® 
Subject thereto there was assigned to the Chancery Division 
(i) all causes and matters which by any Act of Parliament were 
assigned to the court of Chancery ; (2) the administration of the 
estates of deceased persons ; (3) the dissolution of partnerships 
or the taking of partnership or other accounts ; (4), the redemp- 
tion or foreclosure of mortgages ; (5) the raising of portions or 
other charges on land ; (6) the sale and distribution of the p?o- 
ceeds of property subject to any lien or charge ; (7) the execu- 
tion of trusts charitable or private ; (8) the rectification or setting 
aside, or cancellation of deeds or other written instruments; 
(9) the specific performance of contracts between vendors and 
purchasers of real estates, including contracts for leases ; (10) die 
petition for sale of real estates ; (i i) the wardship of infants, and 
the care of infants' estates.^ To the four other Divisions thdte 
was assigned the jurisdiction which belonged to the cou^s of 
King's Bench, Common Pleas, Exchequer, Probate, Divorce, and 
Admiralty before the passing of the Act.® 

Li pursuance of a statutory power ® given to the crown, the 

^ ^ § 47 ; 44, 45 Victoria c. 68 §^15 ; see above 2x7-218 for thV court of Criminal 
Appeal which has superseded the court for Crown Cases Reserved. 

* 36, 37 Victoria c.<»66 § 24. 

•§ 25 - ^§ 25 . IX- 

; 47, 48 Victoria c. 61 §§ 5 and 6. ^ 

® 36, 37 Victoria c. 66 § 33. ^ Ibid § 34. ♦ ® Ibid. 

• 36, 37*Vietoria c. 6C § ; the Order in Council was made Dec. 16, x88o, 

and came into force Feb. 26, 1881. 
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King’s Bench, Common Pleas and Exchequer Divisions were 
in 1 88 1 merged in the King’s Bench Division. The powers 
which bplonged to the respective presidents of these Divisions 
were vested in the Lord Chief Justice of the King’s Bench, who 
had, by a previous Act, been given the title of the Lord Chief 
Justice of England.^ • 

• As a general rule the jurisdiction of the High Court can be 
exercised by*a single judge of the court.^ Certain matters, how- 
ever, must come before a Divisional Court. That is a court 
which is, as a general rule, composed of two of the judges of the 
High Oourt.® Instances of cases which must come before a 
Divisional Court are matters formerly heard by any of the com- 
mon l#w courts in banc, appeals from quarter and petty sessions, 
from the new county courts, and from other inferior courls of 
record.^ Some difficulty has arisen in the case of appeals to the 
High Court from these inferior courts of record. The older 
method of appeal from these courts was the same as the method 
of appeal from any of the common law courts, i.e. by writ of 
error on thg record, or on a bill of exceptions. We shall see 
that the Judicature Acts, and the orders and rules made there- 
under have abolished proceedings in error in the case of appeals 
to the court of Appeal.® These Acts and Orders did not touch 
directly appeals to the King’s Bench Division from inferior 
coqrts of record. But the Judicature Act of 1884 § 23 gave the 
court pdwer to make rules for regulating appeals from courts in- 
ferior to the High Court. Under that Act an Order has been 
tnade which provides for an appeal by way of notice of motion. 
It has been held that this in effect substitutes an appeal by way 
of notice of motion for the old proceedings in error. But the 
Order changes only thte procedure, not the substantive law. 
“ All which was matter of substance in the old form is still a 
condition precedent to the new appeal. The misdirection must 
6e of a character which could be the subject of a bill of exceptions, 
^nd^ the old authorities on that subject would apply.” As we 
shall see,^ this is the only class of ca.se Tn which this old learning 
has*now any practical importance. 


> 44, 45 Victoria c. 68 § 25 ; 36, 37 Victoria c. 66 § 5. 

3 Ibid § 39. 

J‘§ 40; 39, Victoria c. 59 § 17 ; 47» 48<Victoria c.^i § 4. 

* 36, 37 Victoria c. 66 §§ 41 and 45. 

Below *643; thus the difficulty did not arise in the case of the Mayor’s < 
Court in London, because error lay originally to the Excltequer Chamber, and there- 
fore the appeal now lies to the court of Appeal, Le Bla«ch v. Reuter’s Telegram Co. 
(1876), I Ex. Div. 408. • • 

• Darlow v. Shuttle^orth i K.B. 724-M4, 732. 

^ Below 643. 

VOL. I.— 41 
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To supply the place of the courts held before the Justices of 
Assize it was provided that the crown by commission of Assize, 
or by any other commission, general, or special, might assign to ’ 
any judge of the High Court, or to any of the other persons 
usually named in such commissions, the duty of trying cases 
within the places named in the commission.^ Similarly it was 
provided that continuous sittings should be held throughout the 
year to try cases arising in Middlesex and London, by as many 
judges as the business to be disposed of might render necessary/'* 
Persons acting under these commissions, or judges sitting to try 
cases arising in Middlesex and London, have all the powers of 
the High Court. They are to be " deemed to constitute a court 
of the said High Court of Justice.** 

(ii) The Court of Appeal, 

The following persons were declared to be ex officio members 
of the court : The Lord Chancellor, the Masteitof the Rolls, the 
Lord Chief Justice of England, the President of the Probate, 
Divorce, and Admiralty Division, and any person who has held 
the office of Lord Chancellor, if, on the request of the Lord 
Chancellor, he consents to act.^ The Appellate Jurisdiction Act 
of 1913 adds the Lords of Appeal in Ordinary as ex officio judges 
of the court.^ The crown was empowered to create not more 
than five ordinary judges of the court of Appeal.^ Persons 
qualified to be so appointed are barristers of not less than ten 
years* standing, persons qualified to be appointed Lords Justices 
of Appeal in Chancery, or persons who have held the office of 
Judge of the High Court for not less than one year. They are to 
be styled Lords Justices of Appeal.*^ 

The following jurisdiction was giv'en to the court of Ap- 
peal 

(1) The jurisdiction and powers of the Lord Chancellor and 
court of Appeal in Chancery, both as a court of Equity and as a 
court of Appeal in Bankruptcy. 

(2) The jurisdiction and powers of the court of Exchequer 
Chamber ; together with jurisdiction to hear applications for 
a new trial or to set aside a verdict oV judgment in the High 
Courtl- 

36, 37 Victoria c. 66 •§ 29. * Ibid § 30. v.. 

• Ibid § 6 ; 44, 45 Victoria c. 68 §§ z and 4 ; 54, 55 Victoria c 53 §, i. 

^ 3, 4 George V. c. 2]^§ 2 ; for the Lords of Appeal in Ordinary see below 644. 

“36* 37 Victoria c. 66 § 6 ; 39, 40 Victoria c. 59 § 15 ; 44. 45 Victoria c. 68 § 3. 

‘ 36j^ 7 Victoria c. 66 § 8 ; 40 Victoria c. 9 § 4 ; it is provided by 8 Edward VII. 
c. 51 § ^hat the Lord Chancellor may require any judgd of ,the High Court to sit 
as an addition&l jqdge in the court of Appeal. . « < 

’ 36, 37 Victoria c. 66 § 18 ; 53, 54 Victoria c, 44 S 1. 
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(3) The jurisdiction of the Privy Council in respect of Lunacy 
appeals, and appeals from the Instance jurisdiction of the Ad- 

* miraltj^. * 

(4) The jurisdiction and powers of the court of Appeal in 
Chancery of the county Palatine of Lancaster, and the jurisdiction 
and powers of the Chancellor of the Duchy andkcounty Palatine 
4i)f Lancaster. 

Th^ jurisdiction and powers of the court of the Lord 
Warden of the Stannaries. 

* We have seen that under the old practice at common law a 
suitor, if dissatisfied, might either (i) proceed by way of writ of 
error for errors on the record, or by writ of error on a bill of ex- 
ceptions. If the court of error thought that there had been any 
misdirection, however trifling, it was bound to order a new trial. 
Or (2) he might move the court in banc for a new trial. Prom a 
refusal to grant a new trial there was no appeal.' We have seen 
that some smal^ reforms were made by the Common Law Pro- 
cedure Act.^ But the old system was really incapable of reform. 
The only possible course was taken when the Judicature Acts 
swept away the whole of the common law procedure in error, and 
substituted for it the Chancery system of appeal by means of a 
rehearing of the case.® The Acts provide that all appeals from 
any final order, decree, or judgment shall be heard by not less 
than three judges of the court, unless the parties consent to a 
hearing before two judges. If the parties consent to such a hear- 
ing, and \he two judges differ in opinion, the case must, on the 
•application of either party, be reargued before three judges of the 
court before appeal to the House of Lords, Appeals upon any 
interlocutory order, decree, or judgment must be heard by not 
less than two judges.^ •Subject to these rules, the court may sit 
in two divisions at the same time.^ 

The Acts also provide that the jurisdiction in Lunacy, 
•formerly tested in the Lords Justices of Appeal in Chancery, 

• ma^ be vested by the crown in any of the judges of the High 
Court or court of Appeal.'' Such jufisdiction is now vested in 
thi Lords Justices of the court of Appeal. 

(2) The Appellate Jurisdiction Acts. 

It was intended in 1873 to abolisl> the jurisdiction of the 
House of I^rds as a final court oi Appea^ If the Judicjiture 

^ Abov9 222-224 f 225-226. " Above 245-246. « 

3 R.S.C. O. 58; First Report of the Judicature Coirtnission, Parlt. Papers 1868- 
1869 vol. XXV 20-22 ; this applies to revenue cases, b^t only so far as is expressly 
provided by the rules, I^S.C. O. 68, rules i and 2. * 

*38, 39 Victoristc. 77 § 12 ; 62, 63 Victoria c. 6. 

“381 39 Victoria c. 77 § 12 ; now three divislbn8,«2 Edward^VlI. c. 31 § i. 

® 381 39 Victoria c. 77 § 7. 
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Act of 1873 had been carried into effect as it was drawn and 
passed, the appellate jurisdiction of the House of Lords would 
have disappeared.^ But the operation of the Act was suspended * 
till 1875 and it was then allowed to become operative without 
the clauses affecting the jurisdiction of the House of Lords. The 
Appellate Jurisdiction Act was passed in 1876.® It recognized 
and reformed the Appellate jurisdiction of the House of I^ords^ 
and it provided a scheme by which the House of Lords and the 
Judicial Committee of the Privy Council — the two highest courts 
of Appeal in the British dominions — will eventually be, for the 
most part, composed of the same official members. 

In order to increase the judicial strength of the House of 
Lords it was provided that the crown might appoint two persons 
to act as Lords of Appeal in Ordinary. They take rank and sit 
and vote as Barons during their life,^ and they hold their offices 
on the same terms as the other judges. Any barrister in England 
or Ireland, or any advocate in Scotland of fifteeii years* standing, 
or any person who has held high judicial office for two years, may 
be appointed.^ In the hearing of Admiralty appeal^ the House 
may require the assistance of nautical assessors.® The House 
cannot hear any appeal unless not less than three of the following 
persons are present : The Lord Chancellor, the Lords of Appeal 
in Ordinary, or such peers of Parliament as are holding or have 
held high judicial office.^ The House may sit to hear appeals 
during a prorogation ; and, if the crown by sign manual warrant 
so direct, during a dissolution of Parliament.*’ 

Appeals lie to the House of Lords from the court of Appeal^ 
in England, and from any court in Scotland or Ireland from 
which error or appeal lay to the House of Lords immediately 
before the passing of the Appellate Jurisdiction Act.® The Act 
requires that, “ every appeal shall be brought by way of petition 
to the House of Lords, praying that the matter of the order or 
judgment appealed against may be reviewed before His Majesty* 
the King in his court in Parliament, in order that the said c6urt* 
may determine what of right, and according to the law ^nd 
custom of this realm, ought to be done in the subject mattef of 
such appeal.**^® ‘ ‘ 

* 36, 37 Victoria c. 66 § 20/ * 38, 39 Victoria c. 77 § ?• 

* 39» 40 Victoria c. 59. * Ibid § 6 ; 50, 51 Victoria c. 70 § a. 

®«lbid § 25, and 50, 51 ^/ictoria c. § 5. High Judicial OfficcO defined to be 

. one of the following offices : Lord Chancellor of Great Britain or Irelan 4 » or member 
' of the Judicial Committee gf the Privy Council, or Lord of Appeal in Ordinary, or 
Judge of one of the superior courts of Great Britain or Ireland. 

• • 54t ^ Victoria c. 53 § 3V ’ 39, 40 Victoria c, 59 § 5 * 

*lbid §§ 8 and 9; 50, 51 Victoria c. 7o§ x» allows a Lor^ of Appeal to take 
his seat during ^ prorogation. ( 

/ ® 39i 40 Victoria c, 59 § 3. ^®§4. 
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In order to assimilate the official staff of the Judicial Com- 
mittee with# that of the House of Lords the Act provides that, 
“whenever any two of the paid judges of the Judicial Committee 
of the Privy Council have died or resigned, His Majesty may ap- 
point a third Lord of Appeal in Ordinary . . . jyid on the death 
OP resignation of the remaining two paid judges of the Judicial 
tommittee iof the Privy Council, His Majesty may appoint a 
fourth Lord of Appeal in Ordinary.**^ Inasmuch as the I^ords 
Jiistices of Appeal and certain Colonial and Indian judges - who 
are members of the Privy Council, are members of the Judicial 
Committee,® the official staff of the two courts is not identical. 
But the most important members of the staff of the two courts 
are iftw identical. 

The Creation of a Uniform Code of Procedure 

At the begirgiing of the nineteenth century the procedure of 
the courts bore upon it the traces of all the varied epochs through 
which the law had passed in the course of its long history. Such 
mediaeval processes as real actions, appeals of murder, deodands, 
trial by battle, and compurgation, though practically dead, were 
still legally possible. The devices of a later period in the history 
of the law had peopled the courts with legal fictions. The most 
faijious of them — the casual ejector and John Doe and Richard 
Roe — stiH led an active and busy life. At common law the 
system of pleading too often effectually obscured the real merits 
•of fhe case. “At a moment,'* said Bowen, L.J.,'* ‘‘when the 
pecuniary enterprises of the kingdom were covering the world, 
when railways at home and steam upon the seas were creating 
everywhere new centred of industrial and commercial life, the 
common law courts of the realm seemed constantly occupied in 
the discussion of the merest legal conundrums which bore no re- 
flation to tRe merits of any controversies except those of pedants, 
•ancf in the direction of a machinery thjt belonged already to the 
pa^." The procedure in the courts of equity suffered from 
different but no less fatal defects. Evey Lord Eldon's commis- 
sion could not deny the •defects, though it attempted to assign 

^ 39, 40 Victoria c. 59 § 14 ; 3, 4 George V. c. 2t § i provides for the appoint- 
ment of two more Lords of Appeal. ^ 

^ 59 Vi#u>ria c. 44 ; 8 Edward VII. c. 51 § 2 ; Coftnial Judges of courts from 

which an appeal lies mediately or immediately to the Privy Council can be asked to ^ 
attend the Judicial Committee as assessors, 8 Edward Vlj. c. 51 § i. 

• 44i 45 Victoria c. 3 ; above 518. ^ 

* Payer on the Administration of the law in the reign of Queen Victoria in “ The 
Reign or Queen Vietpri^’ edited by T. H. Ward, i 285, printed in Essays A.A.L.H. 
i 5x6; cp. A Century of'C.aw Relcom 209-221. 'ihe history of iom*mon law plead- 
ing and procedure will be given in vol. iii c. 6, and Bk. iv Pt. II. c. 7 § a ; and t%e 
history of the equitable procedure in Bk. iv Pt. 11 . c. 7 § j. 
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them rather to the law than to the procedure of the court. ^ “A 
Bill in Chancery,” said Bowen, ^‘wasa marvellous docu- \ 
ment which stated the plaintiffs case at full length and three 
times over. There was the first part in which the story was cir- 
cumstantially set forth. Then came the part which ‘ charged * its 
truth against the defendant — or, in other words, which set it forth 
all over again in an aggrieved tone. Lastly came thf! interrogat- 
ing part, which converted the original allegations into a chain of 
subtly framed enquiries addressed to the defendant, minuteiy 
dove-tailed, and circuitously arranged, so as to surround a slippery 
conscience and to stop up every earth.^ No layman, however 
intelligent, could compose the ‘ answer ’ without professional aid. 

It was inevitably so elaborate and so long that the responsPoility 
for the accuracy of the story shifted during its telling from the 
conscience of the defendant to that of his solicitor and counsel, 
and truth found no difficulty in disappearing during the opera- 
tion.” The system of equitable procedure might be well devised 
to secure complete justice in a world where considerations of time 
and cost could be disregarded — but in no other placl. It is ad- 
mitted that Dickens’s pictures of Jarndyce v. Jarndyce and Bardell 
v. Pickwick, of Doctors’ Commons and the Ecclesiastical Courts, 
of the beadle, the local justice, and the constable contain much 
real history. 

Some attempts at reform were made in consequencq. of the 
reports of the various commissions which were issued during the 
first half of the nineteenth century. But it was not till the oom-^ 
plete reconstruction effected by the Judicature Acts had b%en 
accomplished that complete reform was possible. As a necessary 
consequence of the changes made by ^the Judicature Acts, a 
simplified code of procedure adapted to all branches of the 
Supreme Court has been provided ; and the judges of that court 
have been given power to make such new rules as may from tim^ 
to time be required.^ So far as possible the strong points ofcthe^ 
various systems of procedure in force in the various courts merged 
in the Supreme Court have been adopted.^ The aim of the tew 
code of procedure is to preserve so far af possible the advantages 

\ 

^ At p. 34 of the Report of 1826 it was said that ** many suits owe their origin 
to, and many others are greatly protracted by questions arising from the niceties and 
subtleties of the law and pHactice of conveyancing.” 

* Administration of the Law, etc., 290, 291 ; cp. A Century of Law, Reform 177- 

202, 221-227. c 

* If the questions were evaded the Bill might be amended till a plain answer was 
got ; thiscprocess was known as ** scraping the defendant’s conscience,” ibid x86. 

^36, 37 Victoria c. 65 § 23 and Schedule of Rules; 3$", 4 q Victoria c. 59 § i 7 ! 
44» 45 Victoria 68 § 19 ; 56^ 57 (Victoria c, 66;f57, 58 Vi«:oria c. 16 § 4. 

/ ^ See Phillimore, Eccl. Law, 956, 957, as to the contributions made by the pro- 
cedure of the ecclesiastical courts. 
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of the old .system of pleading without its rigidity. To ensure a 
I clear statement of the issues of fact and law before the court, and 
yet to make it impossible that a suitor with a good case should 
lose his case merely by a fault in its statement. This aim has 
been in a great measure fulfilled. The distinguishing character- 
istic of older systems of procedure, and of procedure in England 
lihtil the reffjrms of the nineteenth century, was that “ one could 
say next to nothing about actions in general, while one could 
di^ourse at great length about the mode in which an action of 
this or that sort was to be pursued and defended.” ^ Now we 
have a ftw about actions in general ; and it can be said that “ it 
is not possible for an honest litigant to be defeated by any mere 
technftality, any slip, any mistaken step in his litigation. . . , 
Law has ceased to be a scientific game, that may be won or lost 
by playing some particular move.”^ “I think,” said Collins, 
M R., in 1906, “ that the relation of rules of practice to the work 
of justice is intended to be that of handmaid rather than mistress, 
and the court ought not to be so far bound and tied by rules, 
which are after all only intended as general rules of procedure, as 
to be compelled to do what will cause injustice in the particular 
case.” ^ This sentence admirably expresses the new manner of 
regarding rules of procedure which has come with the reforms of 
the nineteenth century. 

• The Creation of a Uniform Ojfcial Staff 

4Ve have seen that the offices attached to the courts were 
nests of abuses and anomalies, because the courts, both of common 
law and of equity, had been staffed by a body of officials which 
had been gradually and ’silently evolved either by real necessity 
or by the desire to create patronage. Payment by fees, saleable 
pffices, an(^ sinecure places were the predominant characteristics 
of a^bureaucracy which could not be defended even upon historical 
founds. * 

|We have seen that extensive reforms had been made during 
the first half of the nineteenth century ; syid that the most crying 
abuses had been remedied.^ But something more remained to 
be done to fit the offices of the courts to t^Je reconstructed System 
inaugurated by the Judicature Acts. Thus just as the courts, 
and their jifftisdiction, and procedure have^been remodelled, so 
has the official staff* attached to them. A commission appointed ^ 

• 

^ P. and iM. ii 560. 

* Bowen, X.J., Administration of the Law, etc., 310. ^ 

^ In re Cotes and R^/enshear i K.B. at p. 

* Above 246’’26a. ^ Above 262-264. 
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to enquire into the administrative departments of the courts of 
Justice issued two reports in 1874, the second of wl^ich contains 1, 
an elaborate history of these departments.^ The conitmission 
recommended that one general department should be formed, in 
place of the separate departments formerly attached to the 
dififerent courts. This recommendation was followed. An Act 
passed in 1879^ established the Central Office of ^he SiyDremb 
Court, in which were merged the existing official staffs. This 
Act now regulates the duties and the tenure of these officials.* 

The Housing of the Courts * 

The housing and the position of the courts during tl». first 
half of the nineteenth century would have afforded a very fair 
index to the law which they administered, and the procedure 
which they employed. The English judicial system was perhaps 
the most completely centralized of any existing system. Yet, 
as late as i860, the courts and the offices attached to the courts 
were scattered all over London.® The Rolls caurt was in 
Chancery Lane, and the other courts of equity were in Lincoln's 
Inn. The offices and chambers attached to these courts were 
scattered about among the adjoining lanes and inns. The courts 
of common law sat at Westminster Hall ; but the judges' 
chambers were in the Rolls gardens. The Masters' officesi, of 
the Kings' Bench were in the Temple ; those of the^: Common 
Pleas were in Serjeants' Inn and Chancery Lane those oC^ the 
Exchequer were in Stone Buildings, Lincoln's Inn. The judge* 
of the Probate and Divorce court, having no court of his own, 
borrowed the Lord Chancellor's court in Westminster Hall ; but 
his registrar's office and the depository oT wills were at Doctors' 
Commons. The judge of the court of Admiralty was in the 
same destitute condition. He borrowed sometimes ^e Hall of 
the College of Advocates, sometimes the court of the Master ot 
the Rolls at Westminster* The offices attached to his courtf 
were also at Doctors’ Commons. The Lord Chancellor andrfhe 
Lords Justices in Chanpery sat in Lincoln’s Inn Hall. In fact 
the head of the legal profession was really a tenant at will of the 
Benchirs of Lincoln’s I;in. 

The law reforms of the century were fitly symbolized by the 
opehing in 1884 6f the new Royal Courts of 5 'ustice, All 

« 

^ Parlt. Papers 1874, voltxxiv. 

*42,^3 Victoria c. 78 ; cp. Covington v. Metropolitaf Rly. [1903] x K.B. at 

^’^Report as to bringing tile courts together Cnto one ^ace, Parlt. Papers i860, 
^1. xxxi 89. 
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branches of, the Supreme Court, and the offices connected with 
it, are now h9used under one roof. 

• 

The nineteenth century has seen many acts which have 
codified branches of English law. A good codifying Act sifts 
the. mass of material accumulated in the course*of a long his- 
totical ^development, and restates, in clear propositions, the 
essence of the principles and rules concealed therein. The 
legislation described in this chapter ihay be said to have codified 
the English judicial system. Taking as its basis the courts 
which hid for centuries administered, and by administering had 
created, the various branches of English law, it has rearranged 
them ^ a simpler plan. It has provided them with a uniform 
code of procedure, and an adequate official staff. Without 
sacrificing what was valuable in the forms and machinery of the 
past, it has provided a system suited to the needs of the present. 


The history of the rise and growth and decay of the many 
various courts which have administered English law at various 
stages of its development, of their relations to one another, and 
of their several supplementary or competing spheres of jurisdic- 
tion, explains the form which the rules of English law have 
assumed. But many other influences have from time to time 
determined^ the contents of those rules. The contents of legal 
rules^express, through the various agencies by which the law is 
made, the manner in which the community wishes that certain 
of the activities of its members shall be regulated ; they express 
its approbation or disapprobation of certain kinds of conduct ; 
and therefore they are ’affected by all those various elements 
which go to make up the public opinion of the community at 
qpy given e^och. It is true that these rules sometimes lag behind 
Dubljc opinion, and are occasionally in advance of it. But they 
are always tending sometimes more anjl sometimes less rapidly 
to r|flect it. Thus a history of these rules cannot be made in- 
telligible unless they are viewed in relatioji to the history of the 
views of the community iTpon all the topics which are touched 
upon by them; for they are simply the ^technical reflection of 
those views, and give technical expression to them. Therefore 
in relating tMfe history of these rules it will^ot be sufficient to 
look merdly at the purely legal authorities for them — at the 
statutes, the cases, and the authoritative textbooks. It will be 
necessary to look s^so at all the influences — political, reiigious, 
intellectual, social, and economic — whi<^ hjive at different periods 
determined the contents of the technical rules contained in thf 
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purely legal authorities. Told in this way the hisfory of the 
development of legal rules is profitable not only (o the lawyer* 
but also to all who are concerned with the many sides of the 
national life which are affected by them. An attempt to tell 
the story of the gradual and continuous evolution of the rules 
of Itnglish law on these lines is made in the ensuing Books of 
this History. 
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I 

The Grand Assize 

Re^^vicecomiti salutem. Prohibe N. ne teneat placitum in curia sua 
quod est inter M. et R. de una hida terra: in ilia villa, quam idem R. clamat 
versus prefatum M. per breve meum nisi duellum indc vadiatum fuerit, quia 
M. qui tenens est, posuit se inde in assisam meam, et petit recognitionem 
fieri, quis eorum majus jus habeat in terra ilia. Teste etc. 

• Glanvil II. 8. 

Rex viceco9iiti salutem. Summone per bonos summonitores, quatuor 
legalcs milites de viseneto de Stoke quod sint ad clausum PaschcC, coram me 
vel Justitiis meis apud Westmonasterium ad eligendum super sacramentum 
suum xii legales milites de eodem viseneto, qui melius veritatem sciant, ad 
recognoscendum super sacramentum suum, utrum M. an R. majus jus habeat 
in una hida terrae in Stoke quam R, clamat versus M. per breve meum, et 
unde, M., qui tenens est, posuit se in assisam meam et petit recognitionem 
fieri, quis oorum majus jus habeat in terra ilia, et nomina eorum imbreviari 
facias. £t sdmmone per bonos summonitores M. qui terram illam tenet, 
qpod *unc sit ibi ciuditurus illam electionem, et habeas ibi summonitores etc. 
Teste^tc. Glanvil II. n. 


II 

The Assize Utrum 

Rex vicecomitl salutem. Summone per bonos summonitores duodecim 
lilleros et legates homines de visineto de ilia villa quod sint coram me vel 
J[jstit’is meis eo die parati sacramento recognoscere, utrum una hida terrae 
quam N, persona ecclesiae de ilia villa clamat ad liberam Elemosinam ipsius 
eccle|iae suae versus R. in ilia villa sit laicum fcedum ipsius R. an fcedum 
ecclefiasticum. Et interim terram illam videant et nomina eorum imbreviari 
facias. Et summone per bo^^ps summonitores predictum R. qui terram 
illam tenet quod tunc sit ibi auditurus illam recognitionem. Et habeas ibi 
etc. Teste etc. , Glanvil XIII. ^4. 


Ill • 

The Possessorv Assizes 
A. Novel Disseisin. 

Rex vicecomiti asaAtem. Questus est mihi N. quod R. injust^ et sine 
judicio disseisivit eum^e liberc^ tenemento mo in ilia vil^a, ^ost ultimam 
transfretationem meam in Normaniam. Et ideo tibi precipio quod si prefatu| 
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N. fecerit te securum de clamore suo prosequendo tunc facias tenementum 
illud reseisiri de catallis quse in eo capta fuerunt, et ipsum tenementum cuyi 
catallis esse facias in pace usque ad clausum Paschse, et interim facias duo- 
decim liberos et legates homines de visineto videre terram illam* et nomina 
eorum imbreviari facias et summone illos per bonos summonitores quod tunc 
sint coram me vel Justitiis meis parati inde facere recognitionem. Et pone 
per vadium et falvos pledgios predictum R. vel ballivum suum si ipse non 
fuerit inventus, quod tunc sit ibi auditurus illam recognitionem. Et habeas 
ibi etc. Teste etc. Glan^il XI ft. 33. 

B, Morte Ancestor, ^ 

Rex vicecomiti salutem. Si G. filius T. fecerit te securum de clamore suo 
prosequendo tunc summone per bonos summonitores duodeciift liberos et 
legates homines de visineto de ilia villa quod sint coram me vel Justitiis meis 
eo die parati sacramento recognoscere si T. pater predicti G. fuit jeisitus in 
dominico suo sicut de fcedo suo de una virgata terras in ilia villa die qua 
obiit, si obiit post primam coronationem meam, et si ille G. propinquior heres 
ejus est, et interim terram illam videant, et nomina eorum imbreviari facias, 
etc. Summone per bonos summonitores R. qui terram illam tenet, quod tunc 
sit ibi auditurus illam recognitionem. Et habeas jbi summonitores etc. 
Teste etc. Glanvil XIII. 3. 

C, Darrein Presentment, * 

Rex vicecomiti salutem. Summone per bonos summonitores duodecim 
liberos et legales homines de visineto de villa ilia quod sint coram me vel 
Justitiis meis eo die parati sacramento recognoscere quis advocatus pre- 
sentavit ultimam personam, qui obiit, ad ecclesiam de ilia villa quae vacans 
est, ut dicitur ; et unde N. clamat advocationem, et nomina eorum imbreviari 
facias. Et summone per bonos summonitores R. qui presentatiqnem Ipsam 
deforciat, quod tunc sit ibi auditurus illam recognitionem, et habeas etc. 
Teste etc. Glai^vil XIII. 19. 

«> 

« 

IV 

• Writ of Debu 

Rex vicecomiti salutem. Praecipe N. quod juste et sine dilatione reddet 
R. centum marcas quas ei debet ut dicit ; et unde queritur quod ipse ei injure 
deforciat, et nisi fecerit summone eum per bonos summonitores ^uod sit coram 
me vel Justitiis meis apud Westmonasterium a clauso Paschae in quiifdeciM 
dies, ostensurus quare non fe#erit. Et habeas ibi summonitores et hoc breve. 
Teste etc. Glanvil X. % 

V 

Writs of Right 

• A, To the Sherijfi^ 

Rex vicecomiti salutem. Praecipe A. quod juste et sine dilatione reddet 
B. unam hidam terrae In villa ilia unde idem B. queritur quod praedictus A. 
ei deforciat, et nisi fecerk summone eum per bonos summonitores quod sit 
ibi corafti me vel Justitiis meis in crastino post octaftis ,clausi Paschs apud 
locum ilium, •os^nsurus q|Liar% non fecerit.^ Et habeas ibi summonitores et 
Joe breve. Teste etc. Glanvil I. 6 
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B, To the Lord of the Land. 

George II.’ by the grace of God of Great Britain, France, and Ireland, 
king, etc., to Wiiyoughby earl of Abingdon greeting. We command you that 
without delay you hold full right to William Kent esquire, of one messuage 
and twenty acres of land with the appurtenances in Dorchester, which he 
claims to hold of you by the free service ol one penny yearly in lieu of all 
services, of which Richard Allan deforces him. And unless ^«ou so do let the 
sheriff of Oxfordshire do it, that we no longer hear complaint thereof for defect 
of rf^ht. i»Witncs| etc. Bl. Comm. III. App. no. i i. 

C. To the Sheriff Quia Dominus Remisit Curiam. 

(Jeorge II. by the grace of God etc. to the sheriff of Oxfordshire greeting. 
Command Ayilliam Allan that he justly and without delay render unto William 
Kent one messuage and twenty acres of land with the appurtenances in Dor- 
chester, which he claims to be his right and inheritance, and whereupon he 
complain<»that the aforesaid Richard unjustly deforces him. And unless he 
shall so do, and if the said William shall give you security of prosecuting his 
claim, then summon by good summoners the said Richard that he appear 
before our Justices at Westminster on the morrow of All Souls to show where- 
fore he hath not done it. Witness ourself etc. Because Willoughby earl of 
Abingdon, the chief loid of that fee, hath thereupon remised unto us his court. 

Bl. Comm. III. App. no. i § 4. 


VI 

Justices 

Rex vicecomiti salutcm. Prascipio tibi quod Justicies N. quod juste et 
sine dilatione faciat R. consuetudines et recta servitia quae ei facere debet de 
tenemento suo quod de eo tenet in ilia villa sicut rationabiliter monstrare 
poterit eum*sil)i deberi, ne oporteat eum amplius inde conquer! pro defectu 
recti. Teste etc. Glanvil IX. 9. 

VII 

Pone 

9 

Rex vicecomiti salutem. Pone coram me vel J ustitiis meis die illo loquelam 
quae est in comitatu tuo inter A. et N. de una hida terrae in ilia villa quam 
ipsa A. clamat versus predictum N. ad rationabilem dotem suam. Kt sum- 
mone per bonSs summonitores predictum N., qui terram illam tenet, quod 
tu#G sit ibi cum loquela sua. Et habeas ibi etc. Teste etc. 

• Glanvil VI. 7. 


VIII 

\ 

Tolt 

* 

Charles Morton Esquire sheriff of Oxfordshire to John Long bailiff errant 
of our lord the lang and of myself greeting! Becausi by the complaint* of 
William Kent Esquire personally present at my county court, to wit, on 
Monday the 6th day of September in the thirtieth yev of the reign of our 
lord George the second by the grace of God etc., at Oxford in the shire house 
there holden, I am infoiivied, that although he himself by the writ of #ur said 
Lord the King of right patent directed to Willoughby earl of Ai)ingdon, for 
this that he should hold full righ^to the said william Kent ot one messuage^ 
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and twenty acres of land with the appurtenances in Dorchester within my 
said county, of which Richard Allan deforces him, hath been brought to the 
said Willoughby earl of Abingdon ; yet for that the said A^illoughby earl §>{ 
Abingdon favoureth the said Richard Allan in this part, and hjith hitherto 
delayed to do full right according to the exigence of the said writ, I command 
you on the part of our said lord the king, firmly enjoining, that in your proper 
person you go |o the court baron of the said Willoughby earl of Abingdon 
at Dorchester aforesaid, and take away the plaint, which there is between the 
said William Kent and Richard Allan by the said writ, into ij^y counl;y couft to 
be next holden, and summon by good summoners the said Richard Allan, 
that he be at my county court on Monday the fourth day of October next 
coming at Oxford in the shire house there to be holden, to answer to th€ said 
William Kent therof. And have you there then the said plaint, the sum- 
moners, and this precept. Given in my county court at Oxford fn the shire- 
house, the sixth day of September, in the year aforesaid. 

Bl. Comm. III. App. no. i-§ 2. 


IX 

False Judgment 

A. From the County Court, 

Henricus etc. vicecomiti salutem. Si A. te fecerit securum de clamore sue 
prosequendo tunc in pleno Comitatu tuo recordum facias loqrelam quae est in 
eodem Comitatu per breve nostrum de recto inter A. petentem et B. tenentem 
de imo mesuagio et centum acris terrae cum pertinentiis in C. unde idem A. 
queritur falsum sibi factum fuisse judicium in eodem Comitatu ^ et recordum 
illud habeas coram Justitiis nostris apud Westmonasterium tali die sub sigillo' 
tuo, et per quatuor legates milites ejusdem Comitatus ex illis qui Recordo illi 
interfuerunt ; et summone per bonos summonitores proedictum B. quoc), tunc 
sit ibi auditurus Recordum illud ; et habeas ibi summonitores, nomina quatuor 
militum, et hoc breve. F.N.B. 18 B. 

B, From the Court Baron — Accedas ad curiam, • 

Rex vicecomiti salutem. Si A. fecerit te securum de clamore suo prose- 
quendo, tunc assumptis tecum quatuor discretis et legalibus Militibus dc 
Comitatu tuo, in propria persona tua accedas ?d curiam B. de C. et in plena 
curia ilia recordum facias loquelam quae fuit in eadem curia per breve nostrum 
de recto inter A. petentem et B. tenentem de uno mesuagio etc. Unde A. 
queritur falsum sibi factum fuisse judicium in eadem curia ; e^ recordum il^d 
habeas coram Justitiis nostris apud Westmonasterium tali die sub sigillo tuo, 
per quatuor legates homines ejusdem curiae ex illis qui Recordo illf* inter- 
fiierunt ; et summone etc. [a& in A.] et habeas ibi nomina praedictorum quatuor 
hominum et hoc breve. F.N.B. 18 p. 


X 

Writ of Error 

^ A, To remove a t ise into the King's Bench, 

George II. by the Grace of God etc. To our trusty and beloved Sir 
John Willes knight greeting. Because in the record and process, and also in 
the giving of judgment, of the plaint which was in our court before you and 
your fbllows our Justices of the bench, by our writih^tween William Burton 
gentleman and Charles Lon^ late of Burford in th^, county of Oxford gentle- 
, man, of a certain debt of Two hundred {founds, which the said William de- 
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• » 

mands of the said Charles, manifest error hath intervened, to the great damage 
of him the said William, as we from his complaint are informed : we, being 
lldlling that the ^rror if any there be, should be corrected in due manner, and 
that full a^d speedy justice should be done to the parties aforesaid in this 
behalf, do command you, that, if judgment thereof be given, then under your 
seal you do distinctly and openly send the record and process of the plaint 
aforesaid, with all things concerning them, and this writ ; that we may 
have* them from the day of Easter in fifteen days, wheresoever we shall then 
be*in Ei^land :^that the record and process aforesaid being inspected, wc 
may cause to be done thereupon, for correcting that error, what of right and 
according to the law and custom of our realm ot England ought to be done. 
WitSess etc. Bl. Comm. III. App. no. 3^6. 

B, remove a case from the Kin^s Bench into Parliament. 

Rex etc. dilecto et hdeli nostro W. S. Militi, Capital! Justitio nostro ad 
placita ^ram nobis tenenda assignato, sal u tern. Quia in Recordo et Pro- 
cessu, ac etiam in reversatione et revocatione judicii in Curia nostra coram 
nobis de querela et judicio in Curia nostra de Banco coram F.N milite ct 
sociis suis Justitiis nostris de Banco, per breve nostrum inter J. S. et E. B. 
de placito Transgressionis et Ejectionis firmm eidem J. per praefatum E. fieri 
suppositi, unde in e;^em Curia nostra dc Banco consideratum fuit quod 
prasdictus J. nihil caperet per breve suum praedictum, sed esset in miseri- 
cordia pro falso clamore suo inde, et quod idem E. iret sine die Necnon in 
redditione Judicii pro eodem J. in Curia nostra coram vobis versus eundem 
E super revocationem judicii praedicti ut dicitur error intervenit manifestus 
ad grave damnum ipsius E. sicut ex querela sua accepimus. Nos errorem 
si quis fuit modo debito corrigi et partibus praedictis plcnam ct cclerem 
Justitiam fieri volentes in hac parte, vobis mandamus, quod si Judicium prae- 
dictum in Curia nostra de Banco praedicto, ut pnefertur, redditum, in Curia 
nostfa coram nobis revocatum et adnullatum existit, tunc Recordum et Pro- 
cessus judicii ^raedicti in revocationem ejusdem cum omnibus ea tangentibus 
in praesens Parliamentum nostrum distincte et aperte sine dilatione mittatis, 
Ot hoj^ breve, ut,* inspectis recordo et processu pnedictis ulterius inde de 
assensu Dominorum Spiritualium et temporalium in eodem Parliamento ex- 
istentium pro errore illo corrigendo fieri faciamus quod de j ure et secundum 
legem et consuetudinem Regni nostri Angliae fuerit faciendum. Teste etc. 

• Register (4th Ed. i68t) App. 38. 

XI 

Scire Facias 

A. Rex vicecomiti salutem. Cum I. filius/^. primo die Julii anno regni 
domjf i E. nuper regis avi nostri decimo in cancel laria sua recognoverit se 
debere B. et D. f^io unde eis solvisse debuit in festo Natalis domini tunc 
proximo futuro 100/- et in festditali 100/- et in fesfo tali tunc proxime sequent! 
;£io, sicut per inspectionem rotulorum cancellaricc diet! avi nostri nobis con- 
stat, et eas ei nondum solvit, ut dicitur, ac iidem B« et D. juxta statutiAn inde 
editum elegerint sibi liberari pro praedietjs viginti libris omnia catalla et 
medietatem te#ae ipsius I. filii C. tenendam juxta firmam statuti pr^edltti : 
Tibi praecipimus quod scire facias praefato 1 . filio C. quod sit in cancellaria 
nostra tali die ubicumque fuerimus in Anglia, ad ostendendum si quid pro se 
habeat vel dicere sciat quare omnia catalla sua et medietas terrse suae praefatis 
B. et D., vel eorun^ alter!, pro praedictis viginti libtis liberari non ^ebeant, 
juxta formam statuti praudicti. ^ habeas ibi i^mipa illorum^per quos ei scire 
feceris et hoc breve. Teste etc. * Register (4th Ed. 1687) 298 b, 299. ^ 
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B, Rex vicecomiti saluteni. Cum P. in curia domini Edwardi nuper 
regis Anglise patris nostri coram justiticariis nostris apud Westmonasterium, 
per considerationem ejusdem curiae nostrae recuperasset versus T. £20 e% 
etiam 20/- pro damnis suis quae habuit occasione detentionis debili praedicti : 
Praedictus T. praedictas viginti libras eldem P. nondum reddidit, prout ex 
gravi querela ipsius P. accepimus. £t quia volumus ea quae in curia prae- 
dicti patris nosto rite acta sunt debitae executioni demandari : Tibi praedpi- 
mus quod per probos etc. scire facias praedicto T. quod sit coram nobis 
ubicumque fuerimus in Anglia ostensurus, si quid pro se h^beat A^el dic^ere 
sciat, quare praedictae viginti librae et etiam praedicti viginti solidi de terris et 
catallis suis in balliva tua fieri, et praedicto P. reddi, non debeant, si sibi 
viderit expedirc. Et habeas etc. [as in A.]. Teste etc. 

Registrum Judiciale 12. 

XII 

A . Prohibition 

( 1 ) To the Ecclesiastical Court, 

Rex judicibus illis ecclesiasticis salutem. Indicavit nobis R. quod cum 
I. clericus suus teneat ecclesiam illam in ilia villa per,«uam presentationem, 
quae de sua advocatione est, ut dicitur, N. clericus eandem petens ex advo- 
catione M. militis, ipsum I. coram vobis in curia Christianitatis inde trahit in 
placitum. Si vero prefatus N. ecclesiam illam diracionarei^ ex advocatione 
predicti M., palam est quod jam dictus R. jacturam inde incurreret de 
advocatione sua. Et quoniam lites de advocationibus ecclesiarum ad coronam 
et dignitatem meam pertinent, vobis prohibeo ne in causam illam procedatis 
donee diracionatum fuerit in curia mea ad quern illorum advocatio illius 
ecclcsiae pertineat. Teste etc. Glanvil IV. 1 3. 

Writ to the sheriff if the foregoing be disobeyed, ^ 

Rex vicecomiti salutem. Prohibe judicibus illis ne teneant placitum in 
curia Christianitatis de advocatione illius ecclesine, unde R. advocatiis illiifs 
ecclesias queritur quod N. inde eum trahit in placitum in curia Christianitatis 
quia placita de advocationibus ecclesiarum ad coronam et dignitatem meam 
pertinent. Et summone per bonos summonitores ipsos Judices quod sint 
coram me vel /bstitiis meis eo die ostensuri qual^e placitum id tenuerunt contra 
dignitatem meam in curia Christianitatis. Summone etiam per bonos sum- 
monitores prefatum N. quod tunc sit ibi ostensurus quare prefatum R. inde 
traxerit in placitum in curia Christianitatis. Et habeas ibi etci. Teste etc.# 

Glanvil IV. \i, 

\ • 

(2) To the Court of Admiralty, ^ 

Edwardus sextus dei gracia Anglic Francie et Hibernie Rex fidei de- 
fensor et in terra Ecclesie' Anglicane et Hibf mice supremum caput, Griffino 
Leson legum doctori commissario curie admirallitatis et deputato nobilis et 
prepot^ntis viri domini Thome Seymer preclari ordinis garterii militis domini 
Seymour de Sudley magni Admiralli Anglie Hibernie Wallie Calicie et 
Boionie et marchiariAii eorundem Normanie Gasconie A^.'^uitanie alio-ve 
judici in hac parte competenti cuicumque, Salutem. Ostensum est nobis 
nuper in curia nostra <coram nobis ex gravi querela Thome Spycer Thome 
Mannyng Johannis Ednrionds Roberti Edmonds Johannis Marrett Walteri 
Edde Johnson Johannis Hynd Johannio Buckytt et Willielini 

Baynard quod^cum in s^tatufo in parliament don6<ini *Ricardi nuper Regis 

^Anglie secundi post conquestum apud Weshnonasterium anno regni sui tertio- 
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decimo edito inter cetera contineatur quod Admiralli et eorum deputati se de 
aliqua re infra regnum Anglie facta nisi solummodo de re super mare facta 
prout teippor^domini Edwardi nuper regis Anglie progenitoris nostri debite 
usum fuerat nullatenus intromitterent ; Cumque eciam in parliamento dicti 
domini Kicardi apud Westmonasterium anno regni sui quintodecimo tento 
inter cetera declaratum ordinatum et stabilitum existit quc^ de omnibus con- 
tractibus placitis et querelis ac de omnibus aliis rebus factis sive emergentibus 
infra corpus comitatus tarn per terram quam per aquam ac eciam de wrecco 
maris curia Afimiralli nullam habeat cognicionem potestatem ncc jurisdlc- 
cionem sed sint omnia hujusmodi contractus placita et querele ac omnia alia 
eniergentia infra corpora comitatuum tarn per terram quam per aquam (ut 
predictum est) ac eciam wreccum maris triata tcrminata discussa et remediata 
per lege^terre et non coram Admirallo nec per Admirallum nec ejus locum 
tenentem quovismodo ; Quidam tamen Edwardus Cleyton firmarius serenis- 
sime ^mine Anne de Cleva domine et (ut asserit) proprictarie tarn dominii de 
Boyton in comitatu Sudblcic ac cujusdam rivuli duvialis duminis-vc et aque 
sive crece maris juxta Boyton predictam existentis, statuta et leges predicta 
minime ponderans nec verens, sed contra eadem machinans, dictos Thomam 
Thomam Johannem Robertum Johannem Walterum Johannem Johannem 
Johannem et Willie||num contra debitam legis regni nostri Anglie formam, et 
contra vim formam tenorem et efTectum statutorum illorum indebite pergravare 
opprimere et fatigare ipsos Thomam Thomam Johannem Robertum Johannem 
Walterum Jolfknnem Johannem Johannem et Willielmum in curia admiralli- 
tatis coram vobis apud Suthwerck in comitatu Surreie, asseiendo et libellando 
de et pro eo quod predict! Thomas Thomas Johannes Robertus Johannes 
Walterus Johannes Johannes Johannes et Willielmus mensibus Marcii Aprilis 
Maii Junii Julii Augustii Septembris Octobris Novembris Decembris 
Januarii Februarii et Marcii anno domini millesimo quingentesimo quadra- 
gesimo sexto eorum-ve mensium, quolibet pluribus sive aliquo, cum eorum 
cimbis rdlthij>usque et aliis piscium capiendorum instrumentis suis in dicto 
rivulo dumine aqua sive creca (supponendo ut supradictum est dictam 
#lomlham Anna&i esse proprietariam rivuli sive aque illius) absque licentia 
dictS domine Anne, aut drmarii sui, antedicti piscati fuerant ac pisces inde 
ad valenciam sexaginta librarum ccperant et habuerant, cautc et subdole 
libellando quod rivulus flumen aqua sive creca predicta infra fluxum et re- 
fluxum maris ac infra jurisdtccionem marittimam curie AdTlTirallitatis pre- 
dicte fore, ubi levera rivulus flumen aqua sive creca ilia infra corpus comitatus 
^uffolcie et extra jurisdiccionem Admirallitatis existit, traxit in placitum Ac 
ipsos Thom2(pi Thomam Johannem Robertum Johannem Walterum Johannem 
Johaj^nem Johannem et Willielmum in curia Admirallitatis antedicte com- 
farere ad inde eidem Edwardo respondendum astrinxit, ac cos eo pretextu 
per diffinitivam dicte Curie Admiralittatis senmnciam condempnari totis suis 
viril&is conatur, et indies machinatur, in nostri contcmptum et ipsorum 
Thome Thome Johannis Robegi Johannis Walteri»Johannis Johannis Johannis 
et Willielmi dampnum prejudicium depaupertacionem et gravamen mani- 
festa ac contra formam statutorum predictorum. ,Unde nobis suppliitiverunt 
iidem Thomas Thomas Johannes Robertus Johannes Walterus Johannes 
Johannes Joh^nes et Willielmus eis remedhim in hac|^arte provideri festinum ; 
Et Nos jura^c!orone nostre regie prout vinculo juramenti astringimur manu- ^ 
tenere volentes, et contra eadem nolentes ligeos nostr(^ suspencionibus violari 
illicitis, vobis prohibimus et precipimus ne plagtum predictum premissa 
aliqualiter tangens co]|^m vobis ulterius teneatis, nec quicquam ainde at- 
temptetis seu attemptan permittatis aut procuretis quod in nostsi contcmptum 
aut ipsorum Thome Inome Jcfhannis Robefti jbhannis tValteri Johannis 
Johannis Johannis et Willielmi dampnum prejudicium seu gravamen quoquo 
VOL. I.— 42 
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modo cedere valcat, sub violatoris legis nostre penam periculo incurrendi 
sentenciam seu decretum, si que fn ipsos Thomam Thomain Johannem 
Robertum Johannem Walterum Johannem Johannem Johannem et Williel- ’ 
mum fulminaveritas seu fulminari fecistis quovismodo, eis et eorunf cuilibet 
relaxantes et ipsos penitus absolventes de eisdem periculo incumbente Teste 
Ricardo Lyster apud Westmonasterium XXV die Januarii anno regni nostri 
primo. 

Per curiam 

Ro(?rER. 

Select Pleas of the Admiralty (s.s.) ii 3 

(3) Modem form, 

Edward VII. by the grace of God etc. to the [judge of the Courty Court 
holden at ] and to \name of plaintiff^ of , greeting : Where- 
as we have been given to understand that you the said have 

[entered a plaint against] C.D. in the said court, and that the said cotlrlt has 
no jurisdiction in the said [cause] or to hear and determine the said [plaint] 
by reason that \state facts shcmin^ want of jurisdiction\ 

Wc therefore hereby prohibit you from further proceeding in the said 
[action] in the said court. Witness etc. 


B , Consultation. 

c 

Rex officiali curiae Cantuariensis et ejus commissariis salutem. Mon- 
stravit nobis A. quod cum ipsa petat coram vobis in curia Christianitatis 
executionem cujusdam sententise in causa testamentaria, pro ipsa A. et contra 
T. executorem testamenti B. matris predictae A. super quadraginta libris in 
testamento predictae B, eidem A. legatis, per officialem episcopi Londoni- 
ensis latae, et post modum per vos contirmatae : dictus T. executionem 
sententiae predictae satagens impedire, breve nostrum de prohibWone, ” ne 
placitum de catallis et debitis quae non sunt de testamento vel matrimonio in 
curia Christianitatis teneretis, vobis dirigi procuravit : cujusc brevis pre;^.extu 
VOS execution! sententiae mcmoratae supersedistis hucusque ; ad grave dam-* 
num ipsius A. et praejudicium manifestum. Et quia per dictum breve nostrum 
non prohibetur, quin de catallis in testamento legatis agi possit in curia 
Christianitatis, ^lentes jurisdictionem quae ad /brum ecclesiasticum pertinet 
taliter impediri : vobis significamus, quod in causa, ubi petitur ab executore 
legatum sub nomine legati in testamento relictum, procedere poteritis, et ea 
facere quae ad forum ecclesiasticum noveritis pertinere, prohibitione nostra 
predicta non obstante. Teste etc. Register (4th Ed. i6i/) 45 A. • 

‘ XIII 
‘ Certiorari ct 

A, {f)ld Forms, 

Rex vicecomiti salutedi. Quia quibus libet certis de causis certiorari 
velimus super Record^ et Procnssu cujusdam inquisitionis factae coram 
te et custodibus Placitmum Coronae nostrae in Comitatu tu£l apud N. per 
breve nostrum super quadam rediseisina I. per R. facta, ut didtur, de uno 
Messuagio cum pertinenciis in N., Tibi praecipimus, quod si judidum inde 
redditunt sit, tunc Reco^dum et Processum praedicta cum omnibus ea 
tangentibus qobis sub sigillo tuo distincte et apert^ nv^ttas, et hoc breve, 
ita quod ea h^beamus tali die ubicunqqe tunc faerimus in Anglia, ut 
itispectis Recordo et Processu praedictis ulterius inde fieri fadamus quod 
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de jure secundum legem et consuetudinem regni nostri Angli*e fuerit 
faciendum. Teste etc. F.N.B. 242 B. 

# 

Rei etc. Quia quibusdam certis de causis Certiorari volumus super 
Recordo et Processu cujusdani inquisitionis capta^ coram dilectis et fideli- 
bus nostris W. et P. Justitiis nostris ad Gaolam nostr^fn de N. assignatis 
d^liberandam, pro morte E. unde C. pro morte prcdicto rectalus fuit, ut 
•dicitur, quae quidem Recordum et Processus coram vobis certis de causis 
venir^ fecimilb, quie penes vos resident, ut dicitur ; vobis mandamus (juod 
Recordum et Processus priedicta cum omnibus eo tangentibus nobis sub 
sjgillis vestris distincte etc. F.N.B. 245 F. 

B, Modem Form. 

Edward VII. by the grace of God etc. To the greeting : We, 

willi^ for certain causes to be certified of , command you that you 

send to us in our High Court of Justice on the day of , the 

aforesaid, with all things touching the same, as fully and entirely as they re- 
main in , together with this writ, that we may further cause to be 

done thereupon what of right we shall see fit to be done. Witness etc. 

XIV 

* Quo Warranto 

Rex Vicecomiti salutem. Summone per bonos summonitores A. quod sit 
coram justitiariis nostris apud Westmonasterium tali die, ostensurum quo war- 
ranto tenet visum francpledgii in villa de R. in prejudicium hundred! nostri 
de B. sine licencia et voluntate nostra vel prcdecessorum nostrorum quondam 
regum Angliae, et emendas pro transgressione assisa panis et cereviscioe in 
eadem dbpit, in predjudicium nostrum non modicum et gravamen, ul dicitur. 
Et habeas loi summonitores et hoc breve. Teste etc. 

• • • La vieux Natura brevium (Tottell 1584) 160 b. 

XV 

Mandamus 

A. Old Form. 

^ Carolu%lI. Dei gratia etc. C. L. Majori Burgi de E. m comitatu G. 
sali^em. Cum A. in locum et officium Majoris Burgi priedicti debite electus 
^uent, secundum consuetudinem villse praedii^se hactenus usitatam, in quod 
quidam locum et officium Majoris Burgi pracdicti praedictus A., secundum con- 
sududinem villae praedictae, admitti debet ; Tu tamen C. L. Major Burgi praj- 
dicti prsemissa non ignarus, p^aedictum A. in locftim et officium Majoris Burgi 
praedicti non ad hue admisisti, nec juramentum eidem A. in eo casu semper 
usitatum administrari non administrasti, sed praecljctum A. admittere%t jurare 
omnino recusasti, in ipsius A. damnum non modicum, et gravamen et status 
sui lesionem manifestam, sicut ex querela %ua accep^us ; Nos igitur pi«;fato 
A. debitam^CT festinam justiciam in hac parte fieri volentes, ut est justum,^ 
tibi Mandamus firmiter injungentes quod, immediate post receptionem hujus 
brevis, prsefatum A. in locum et officium Majoris gurgi praedicti, in quo sic ut 
prefertur debite eleqtus^uit, cum omnibus libertatibus privilegiis prehAninenciis 
et commoditatibus %d Tj^cum et officium illius pertinentibus et spectantibus sine 
dilatione admittas, et juramentiftn eidem A.%cufidum coifsuetudinem in |o 
casu hactenus usitatam, administras seu administrari facias, vel causam noms 

m 
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significes in contrariuni) ne tuo defectu querela ad nos perveniat ; ^Et qualiter 
hoc preceptum nostrum fueris executorem nobis constari facias in Octabas 
Sancti Hillarii ubicunque tunc fuerimus in Anglia, hoc breve nostrpm tunc 
remittens. Teste etc. Thesaurus Brevium (Ed. 1687) 159 - 

B. Modem Fo/tn, 

Edward VII. by the grace of God etc. To , of , greet- 

ing. Whereas by {here recite Act of Parliament or Chari cf if the act re^ 
quired to be done is founded on one or the other\. And whereas we have 
been given to understand and be informed in the King’s Bench Division of 
our High Court of Justice before us that {insert necessary inducement aUd 
averments\ And that you the said were then and there required by 

{insert demand] but that you the said w'ell knowing the premises, but 

not regarding your duty in that behalf, then and there wholly neglected and 
refused to {insert refusal] nor have you or any of you at any time since , 

in contempt of Us and to the great damage and grievance of , as we 

have been informed, from their complaint made to Us. Whereupon we being 
willing that due and speedy justice should be done in the premises as it is 
reasonable, do command you the said and every of you, firmly en- 

joining you, that you {insert compnand]^ or that you show v'3 cause to the con- 
trary thereof, lest by your default the same complaint should be repeated to 
Us, and how you shall have executed this Our Writ make known to us in Our 
said Court forthwith, then returning to Us this Our said writ, an^ this you are 


not to omit. 




Witness [ 

3 the 

day of 

in the year of 

our reign. 



By the Court. 




(Signed.) 


XVI 

Habeas Corpus ad subjiciendum 


A. Old Form, 

Carolus Dei gratia etc. Johanni Lilce militi Guardiano prisonae nostrs de 
le Fleet salutem"!!' ’ Praecipimus tibi quod corpus Walteri Earl militis in prisona 
nostra sub custodia tua detentum, ut dicitur, una cum causa detentionis suse, 
quocunque nomine prsedictus Walterus censeatur in eadem, Habeas Corpus 
id subjiciendum et recipiendum ea quae curia nostra de eo ad ti^c et ibidem^ 
ordinare contingant in hac parte, et haec nullatenus omittas periculo ingum- 
bendo ; et habeas ibi hoc brevq. Teste Hyde apud Westmonasterium quartet 
die Nov. anno 8 . 

B, Modern Forpn, v 

Victoria by the grace of God etc. To J. K. Keeper of our gaol of Jersey, 
in the Island of Jersey, and to J. C. Viscount of the said Island, greeting. 
We command you that you have the body of C. C. W. detained in our pri^n 
undel^ your custody, as i^is said, together with the day and cau('<e of his being 
c: taken and detained, by whatsoever name he may be called or known, in our 
Court before us at WestRiinster, on the i 8 th day of January next, to undergo 
, and receive all and singular such matters and things which our said Court 
shall the% and there consider of him in this behalf # and have there then 
this writ. Whn^s Thomqs L^d Denman at West«insUr, the ' 23 rd day of 
Qecember in the 8 th year of our reign. * By the Court 

Robinson. 
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A. The^Writ of Quibusdam certis de causis. 

Rck, Ricardo Capellano uxoris Johannis de Grymmestede cliivalier, 
salutem. Quibusdam certis de causis coram consilio nostro propositis, tibi 
praecipimus firmiter injungentes, quod omnibus aliis prietermissis, sis in propria 
persona tua coram dicto consilio nostro in canccllaria fiostra, die Mercurii 
pVoxima post festum Epiphaniae Domini proximo futurum, nd respondendum 
ibidem super Jjiis quae tunc tibi objicientur ex parte nostra, ct ad faciendum 
ulterius et recipiendum quod curia nostra consideraverit in hac parte. Et 
habeas ibi hoc breve. Teste custode etc. apud Eltham xxvi die Decembris. 
Per consilium. (Palgrave Council 132.) 

• 

B. The Writ of Subpana. 

Edwardus etc. dilecto sibi Ricardo Spynk des Norwyco, salutem. Qui- 
busdhm certis dc causis, tibi praecipimus hrmiter injungentes, quod sis coram 
consilio nostro apud Westmonasterium, die Mercurii proximo post quindenam 
nativitatis Sancti Johannis Haptistse proximo futurum : ad respondendum 
super hiis quae tibi objicientur ex parte nostra, et ad faciendum et recipiendum 
quod curia nostra consideraverit in hac parte. Et hoc subpana centum 
libtarum nullate/fUs omitias. Teste meipso apud Westmonasterium, tercio 
die Julii, anno regni nostri tricesimo septimo, (Palgrave Council 41.) 

• 

XVIII 

Writ de Excommunicato Capiendo 

Rex vicecomiti Lincolnensi salutem. Signiheavit nobis venerabilis pater 
l^nricus Lincolniae episcopus per literas suas paten tes, quod B. suus 
parochiRnus vel suae diocesae, propter suam manifestam contumaciam auctori- 
tate ipsius Ipiscopi ordinaria excommunicatus est, nec se vult per censuram 
ecc 4 esiasticam^ustitiari. Quia vero potestas regia sacrosanctae ecclesiae in 
quftrelis suis deesse non debet : tibi praecipimus quod praedictum B. per cor- 
pus suum secundum consuetudinem Angliae justities, donee sanctm ecclesiae, 
tarn de contemptu quam de injuria ei illata ab eo fuerit satisfactum. Teste 
etc. • 


XIX 

The Quo Warranto Enquiries 

A, The Commission to enquire and Articles of enquiry. 

• The Commission, » 

* Rex dilectis et fidelibus suis Ricardo de Fu^eram et Osberto de Bereford 
salutem. Sciatis quod assii^avimus vos ad inquirendum per sacramentum 
proborum et legalium hominum de Comitatibus Salop. Stafford et Cestr. per 
quos rei veritas melius sciri poterit et* inquiri, de* quibusdam juribus*libertati- 
bus, et rebus aliis nos et statum nostnpn necnon et statum communitatis 
Comitatuum^raedictorum contingentibus, et insider de factis et gestibus 
Vicecomitifm et Ballivorum quorumcumque in Comitatibus praedictis, prou^ 
in articulis quos vobis inde tradiderimus pleniter efntinetur. Et idco yobis 
mandamus quod ad certos dies et loca quos ad Ifoc provideritis inauisitiones . 
illas faciatis juxta ^oitinentia articulorum prsdictorum. Et eas aistincte et 
apte scriptas nobis sul^sigillis ^stris et sigiljs earum per guds factae fuerint 
sine dilatione mittatis. Mandavimus enim Vicecomitibus nostris Comitatugm 
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praedictorum quod ad certos dies et loca quos eis scire faciatis tot et tales pro- 
bos et legales homines de ballivis suis coram vobis venire facient per quos 
rei veritas in praemissis melius sciri potent et inquiri. In cujus rei testa- ^ 
monium etc. Teste etc. * 

Similar commissions were issued appointing two commissioners for 
each of the following groups of counties : — 

(^) Kent, Surrey, Sussex, Middlesex and the City of 
London. 

(2) Wilts, Southampton, Berkshire and Oxford shiie.** 

(3) Somerset, Dorset, Devon and Cornwall. 

(4) Northampton, Rutland and Lincoln. 

(5) York. 

The Articles of Enquiry, r 

(1) Qiiot et quae dominica maneria Rex habct in manu sua in singulis 

Comitatibus tarn scilicet de antiquis dominicis Coronas quam de 
esceactis et perquisitis. 

(2) Quae etiam maneria esse solent in manibus Regum predecessorum 

Regis, et qui ea tenent nunc, et quo waranto, et a quo tempore, 
et per quam, et quomodo fuerint alienata. 

(3) De fa'dis etiam domini Regis et tenentibus ejus qui ea modo teneant 

de ipso in capite, et quot foeda singuli ipsorthn teneant, et quae 
foeda teneri solent de Rege in capite ct nunc tenentur per medium, 
et per quern medium, ct a quo tempore alienata fueni^t, et qualiter, 
et per quos. 

(4) De terris etiam tenentium de antique dominico coronas tarn liberorum 

sokemannorum quam bondorum, utrum per ballivos aut per eos- 
dem tenentes, et per quos ballivos, et per quos tenentes, et a qui- 
bus alienatae fuerint, qualiter, et quo tempore, 

(5) Simili modo inquiratur de firmis Hundredorum, Wappentake, ^et 

Trythyng, Civitatum, Burgorum, et aliorum reddituum quorum- 
cunque, et a quo tempore. • 

(6) Quot etiam Hundreda, Wappentake, et Trythynga sint«nunc in maeum ^ 

domin'. Regis, et quot, et quae in manibus aliorum, et a quo tem- 
pore, et quo waranto, et quantum valeat quod libet Hundredum 
per annum. 

(7) De sec :’.Si Antiquis, consuetudinibus, serviciis, et aliis rebus domino 

Regi et antecessoribus suis subtractis, qui ea subtraxerint, et a 
quo tempore, et qui hujusmodi seeds (sc secta) consuetudines 
servicia et alia ad dominum Regem pertinentia et consueta sibi 
ipsis appropriaverint, et a quo tempore, et quo waranFo. * 

(8) Qui etiam alii a Rege clamant habere retornam vel extractas brevflim,^ 

et qui tenent placit£f de vedto namii, et qui clamant habere Wrec- 
cum maris, quo waranto et alias libertates regias, ut furcas, ass|ias 
panis et cerevisi^, et alia quae ad coronam pertinent, et a quo 
tempore. ^ 

(9) IJe hiis etiam qui habent libertates per Reges Angliae sibi concessas, 

et eas aliter usi fuerint quam facere debuissent, qualiter, a quo 
^ tempore, et quo modo. % 

(10) Item de libertaftbus concessis quae impediunt commifirem justitiam 

et regiam potestatem subvertunt, et a quo concessae ftierint, et a 
quo tempore.* 

(i i) ^ui insuper de noVo appropriaverint sibi chacias liberas vel warennas 
sine waranto, et similiter qui ab antiquo^hujusmodi chacias et 
warennas ex concesvone Regia h|buerint,%t fines et metas earum 
f excesserint, et a quo tempore. 
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(12) Qui Gtiam domini aut eorum senescalli seu ballivi quicunque seu 
^etiam domini Regis ministri non sustinuerint cxecutionem manda- 

tDrum domini Regis fieri, aut ctiam facere contempserint, vcl aliquo 
modo ea fieri impedierint, a tempore constitutionum factarum apud 
Marleberne anno regni domini Regis Henrici patris Regis nunc 
Quinquagesimo secundo. 

(13) Item de omnibus purpresturis quibuscunque ftetis super Rcgc ve 

regale dignitatc, per quos factae fuerint, qualite.*, et a quo lem- 
» pve. 

(14) De foedis militfiribus cujuscunque foidi, et terris aut tenementis datis 

vel venditis rcligiosis, vel aliis in prejudicium Regis, et per quos, 
et a quo tempore. 

(15J De Vicecomitibus capientibus munera ut consentiant ad concelandas 
felonias factas in ballivis suis, vel qui negligentes extiterint ad 
felones hujusmodi attachiandos quocunque favore tarn infra liber- 
tates quam extra, simili modo de clericis et aliis ballivi'? vice- 
comitum, decoronatoribuset eorum clericisetballivisquibuscunque 
qui ita fecerint tempore domini Henrici Regis post bellum de Kve- 
sham, et qui tempore domini Regis nunc. 

(16) De Vicecomitibus et Ballivis quibuscunque capientibus munera pro 

recogifltoribus removendis de assisis et juratis, et quo tempore. 

(17) Item de Vicecomitibus et aliis Ballivis quibuscunque qui amercia- 

l^erint illos qui summoniti fuerint ad imiuisitiones factas per pre- 
ceptum domini Regis prodefalta cum per eandem summonitionem 
personae venierint sufficientes ad inquisitiones hujusmodi faciendas, 
et quantum, et a quibus ceperint occasione praedicta, et quo tem- 
pore. 

(18) Item de Vicecomitibus qui tradiderint Ballivis extorsoribus, populum 

gravantibus supra modum, Hundreda, Wapentaka, vel Trithingga 
• ad altas fermas ut sic suas fermas Icvarent, et qui fuerint illi 

• Ballivi, et quibus fuerint hujusmodi damna llata, et quo tempore. 

(19) Item* cum Vicecomites non debeant facere turnum suuni nisi bis in 

anno qui pluri s fecer nt in anno turnum suum, et a quo tempore. 

(20) Item cum fines pro redisseisinis aut prepresturis faclis per terram 

vel aquam, pro occultatione thesauri et aliis hujusmodi ad dominum 
Regem pertine§nt, et ad Vicecomites hujusqjg^ attachiare, qui 
ceperint hujusmodi, et a quibus, et quantum. 

(21) Item qui potestate officii sui nliquos malitiose occasionaverint et per 

hoc extorserint terras, redditus, ante alias prestationcs, et a quo 
•tempore. 

(22) Qui recep^rint mandatum domini Regis ut ejus debita solverent, et 

a creditor! bus receperint aliqua^ portionem ut eis residuum sol- 
verent, et nichilominus totum sibi allocari fecerint in Scaccario 
vel alibi, et a quo tempore. 

(23) Qui receperint debita Regis vel partefii debitorum, et debi tores illos 

non acquietaverint, lam tempore domini Regis Henrici quam tem- 
pore domini Regis nunc, • • 

(24) Item qui summonierint aliquo^ ut ficrent milites, ct pro respectu 

Aabendo ab eis lucra receperint, et quantum et quo tempofe : £> 

* si aliqui magnates vel alii sine precepto Regis aliquos distrinxerini 
ad arma suscipienda, et quo tempore. • 

(25) Item si Vicecom tes aut Balivi aliqui* cujuscunque libertatis non 

feceript tummonitiones debito modo secundum foriftam brevis* 
domini Rigis, ut ^iter fraudule||ter ^eu minus^sufficienter executi * 
fuerint precepta regia prece pretio vel favore, et quo tempore^ 
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(26) Item de hiis qui habuerint probatores imprisonatos, et fecerint eos 

appellate fideles et innocentes causa lucri, ct quanddque eos im- 
p^ierint ne culpabiles appellarent, et a quo tempotj^. 

(27) I ten qui habuerint felones imprisonatos, et eo pro pecunia abire et 

a prisona evadere promiserint liberos et irnpune, et qui pecuniam 
extorserint pro prisona dimittenda per plevinam cum sint repleg- 
giati, el a quo tempore. 

(28) Item qui dona vel lucra aliqua rcceperint pro officiis suis exercendis 

vel non exercendis, vel exequendis vel aliter exe^ti fueiint serf 
excesserint fines mandati Regis, aliter quam ad officium suum 
pertinuit, et quo tempore. 

(29) £t omnia ista inquirantur tarn de Vicecomitibus Coronatoribus eoruitn 

clericis et ballivis quibuscunque quam de dominis et ball^vis liber- 
tatum quarumcunque. 

(30) Item qui Vicecomites vel custodes castrorum vel maneriorum domini 

Regis quorumcunque, vel etiam qui visores hujusmodi operatk^num 
ubicunque factarum per preceptum Regis, magis computaverint 
in eisdem quam rationabiliter apposuerint, et super hoc soldatas 
allocari sibi fieri procuraverint. Et similiter qui petram, msere- 
mium (i.e. materiam), vel alia ad haec operationes empta seu pro- 
visa, ad opus suum retinuerint, seu amov^rint, Qr> quod, ct quantum 
damnum dominus Rex inde habuit, et quo tempore. 

(31) De Esceacto ibus et Subesceactoribus, in seisina ^omini Regis 

facientibus vastum vel destructionem in boscis piscariis vivariis 
warennis infra custodias sibi commissas per dominum Regem, 
quare, si, et de quibus, et quo modo, et quo tempore. 

(32) Item de eisdem si occasione hujusmodi seisinae ceperunt bona de- 

functorum vel heredum in manum domini Regis injuste, donee re- 
dimentur ab eisdem, et quod, et quantum ita ceperint pro hujus- 
modi redemptione, et quid ad opus suum proprium inde retj^ueriht, 
et quo tempore. t 

(33) Item de eisdem qui ceperint mu nera a quibuscunquQ,pro ofiicio^uo 

exequendo vel non exequendo, quantum, et a quibus, et quo tqpi- 
pore. 

(34) Item de eisdem qui nimis sufficienter extenderint terras alicujus in 

favpi^m ejusdem, vel alterius in cusjtodia illarum terrarum, dari 
ven Jrvel concedi debuerat, in deceptionem domini Regis, et ubi, 
et quomodo, et si, qui pro inde ceperint, et quantum, et quo tem- 
pore. Hundred Rolls (Rec. Comm.) I. 13, 14. 

B. Rotuli Hundredorum. 

Veredictum Burgi de Tavistock^ 

Factum per sacramentum (of twelve jurors whose names follow). •, 

Qui dicunt quod locus ubi villata de Tavistock nunc sita est, et abbatia, 
aliquando fuit Adelredi Regis Anglise ante (Tvnquestum, qui ilium dedit 
Ordulpho comiti fratri suo, et idem Ordulphus de licentia prsedicti Regis 
ibidem fidri fecit abbatiam, quae nunc est, in puram et perpetuam eleemosinam, 
et quidam abbas ejusdem loci praedictam villam fecit levari, quae nunc valet 
«per adnum octo libras, qufim idem a{>bas nunc de domino Rege tfi^iet in capite 
^r baroniam, simul cum aliis terns pertinentibus ad baroniam, pei^quindecim 
feeda militum et dimidianr 

Item idem abbas habet. assisam panis et cervisiae, pilloriam et tomber- 
'ellum in ifiaedicto burgo, a tempore quod non extatr> njemoria, et habet 
* mercatum in eedep burgo ^t ^pndinas semel in amto ; sed nesciunt quo 
wajfrantp . . , ^ 1. 80 no. 25. 
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Veredictum duodecim juratorum forinseci Hundred! de Tavistock, 
scilicet. • 

• (Here follow the names of the twelve jurors.) 

Qui di^unt ?|uod locus de Tavistock cum forinseco hundredo ibidem, ali- 
quando fuit domini Adelredi tunc Regis Anglise ante conquestum, ut i nielli' 
. gunt, ct idem Adelredus dedit eundem locum cum foriftseco hundredo 
Ordulpho comiti fratri suo, qui ex licencia fratris sui qu|ndam Abbatiam 
nigrorum monachorum Sancti Bendicti, in pura et perpetua eleemosina, pro 
anfhiabu^ predecessorum suorum et successorum Regum Angiiie, et lenent 
abbas ejusdem loci et conventum quindecim fceda et dimidiam en fief de 
Haubergh de domino Rege in capite, et habent in manerio de Hurdewick 
ejusflem hundred! furcas a tempore quod non extat memoria, ignorant tamen 
per quod servicium dicti religiosi fceda teneant et quantum valent per annum, 
proficium &men dicti hundred! valet unam marcam per annum, et de redditu 
assisae per annum novem libras, ut intelligant. 

Itovi dicuntquod Roger de Prideaus, aliquando Vicecomes Devonise, per 
Robertum Pollard, tunc clericum suum, et Johancm Collan et ceterob 
forestarios de Dertamor, injuste intravit in liberum manerium dc Hurdewick 
dictorum religiosorum, qui ibidem ostia frcgerunt et fugabant ad Lideford 
comitis Corniibiae quadraginta averia, et ibidem dctinucrunt donee iidem reli- 
giosi quinque marca^idem vicecomiti dederant. 

Item dicunt quod Ricardus de Seton, tunc senescallus Cornubiic, per 
potestam officii injuste intravit in prsedictam abbatiam, volens Robertum ab- 
batem loci ejusflem ejicere, et extorsit ab eodem centum solidos ut ipsum 
dimitteret. 

Item dicunt quod Johannes de Wykiae et Robertus Chapman, tunc ballivi 
Johannis Beaupre senescalli Cornubiae, eo tempore injuste per potestatem 
officii sui, ceperunt in burgo de Tavistock dictorum religiosorum Johannem 
vicarium de Middleton, et eum duxerunt de dicta villa ad castellum de Lan- 
sacoA in C^rnubia, ipsum ibidem imprisonantes, et antequam eum dimiserunt 
extorserunt eo quatuor marcas. 

Item dicunt |[uod iidem Johannes et Robertus eodem modo ceperunt 
Jt>hai|^em de Kerdewille, et ipsum apud Lam’ton imprisonaverunt, et ita ex- 
torserunt ab eo quatuor solidos antequam eum dimittebant. 

Item dicunt quod comes Cornubise, per Wilecoccum Rossel et Petrum 
Whiffing ballivos suos, apud Esse novam levaverunt consuctudinem ; capiunt 
enim de singulis bargis et batelTis cum sablone, in aquam de TSlii^r transeunti- 
bus, duodecim denarios ubi nihil solitum est exigi. I. 8o no. 36. 

•• C. Placitside Quo Warranto 170 (Com. Devon. Ed. I.). 

AJ^bas de Tavistock summonitus fiiit ad respondendum domino Regi quo 
warranto tenet hundredum de Tavistock, quod jertinet ad Coronam domini 
Regi& et quo warranto clamat habere visum franci pledgii, furcas, tiimberel- 
lum, Inlloriam, et emendationem assisse panis et ccreviscise fractse, mercatum, 
nundinas, in Tavistock, sine lic<^cia domini Regis*vel predecessorum suorum 
Regum Angliae. 

Et Abbas venit, et quo ad hundredum dicit quod hundredum il^pd est 
annexum baronise suae quam tenet de domino Rege et de pertinenciis ejusdem 
baioniae. Et ^ waranto illud tenet. * ^ • 

Et WilleUnus de Gyselham, qui sequitur pro domino Rege, dicit quod 
hundredum est quoddam speciale annexum Coronae et^ignitati domini Regis, 
quod nullus habere potest nisi ex special! dono dom^pi Regis et petit judicium 
desicut praedictus Abba| nullum speciale warantum ostendit. Dies datus est 
coram domino Reg^ a .jie Paschae in unum mensem ubicun^que etc. de 
audiendo judicip suo etc. • • • • 
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Et quo ad visum francipledgii, furcas, tuinberellum, pilloriam, et emenda- 
tionem assisa: panis et cerevisciae, dicit quod hujusmodi libertafes pertinent ad 
hundredum, et desicut ipsemet tenet praedictum hundreduip petit judiciunf. 
Dies data est ei de audiendo judicio suo ut supra. Et quo ad mercatum et 
nundinas dicit quod ipse et omnes predecessores sui, Abbatas ejusdem loci, 
habuerunt praedictum mercatum et nundinas in manerio de Tavistock, a tem- 
pore quo non e}tfat memoria. Et hoc petit quod inquiratur per patriam. Et 
Willelmus de Gyselham similiter. Ideo inquiritur. Et juratores dicunt^ijpra 
sacramentum suum quod praedictus Abbas, et omnes prede^^ssorestsui, a quo 
non extat memoria, semper usi sunt praedictis mercato et nundinis apud 
Tavistock. Dies datus est a die Paschae in unum mensem coram domino 
Rege ubicumque etc. de audiendo judicio etc. 

[For a full account of these Rolls see Miss Cam’s Essay, Vinogradoff, 
Oxford Studies vi, xi chap, ii.] 


XX 

The Bill of Middlesex and Latitat 
Middlesex^ to Wit} 

The Sheriff is commanded that he take Charles L<feig, late of Burford in 
the county of Oxford, if he may be found in his bailiwick, and him ?.afely keep, 
so that he may have his body before the lord the king at ^ eslminster, on 
Wednesday next after fifteen days of Easter, to answer William Bornton, 
gentleman, of a plea of trespass ; and also to a bill of the said William against 
the aforesaid Charles, for two hundred pounds of debt,’* according to the cus- 
tom of the court of the said lord the king, before the king himself to be ex- 
hibited ; and that he have there then this precept. 

The within named Charles Long is not found in my bailiwick.® ^ 
George II. ■* by the grace of God etc. to the sheriff of Berkshire gi'ceting. 
Whereas we lately commanded our sheriff of Middlesex that Ife should take 
Charles Long, late of Burford in the County of Oxford, if he might bQ found 
in his bailiwick and him safely keep, so that he might be before us at West- 
minster at a certain day now past, to answer unto William Burton gentleman 
of a plea of trespass ; and also to a bill of the said William against the afore- 
said Charle.% two hundred pounds of debt,^according to the custom of our 
court, before us to be exhibited ; and our said sheriff of Middlesex at that day 
returned to us that the aforesaid Charles was not found in his bailiwick ; 
whereupon on the behalf of the aforesaid William in our court before us it is 
sufficiently attested, that the aforesaid Charles lurks and run? about {latiJat 
et discurrit) in your county : therefore we command you that you taKfe hup, 
if he may be found in yourtbailiwick, and him safely keep, so that you may 
have his body before us at Westminster on Tuesday next after five w^ks of 
Easter, to answer to the aforesaid William of the plea and bill aforesaid : and 
have you there then this writ. Witness sir^Dudley Ryder knight, at West- 
minster, the eighteenth day of April, in the twenty-eighth year of our reign. 

B^f virtue of this writ * to me directed I have taken the body of the within 
named Charles Long ; which I ^ave ready at the day and place within con- 
laihed, according as bf »this writ it is commanded me. 

Bl. Comm. III. App. ho. 3 § 4 - 
c 

1 Bill of Middlesex for trespass. ^Ac etiam in debt. 

C'* Sheriff’s return, non est inventus, * I^^f-titat, 

® Sh;;riff*s return, Cefi corpus, « 
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V^RIT OF QUOMINUS IN THE EXCHEQUER 

George*! I. by the grace of God etc. to the sheriff of Berkshire greeting. 
We command you, that you omit not by reason of any liberty of your county, 
but that you enter the same, and take Charles Long, late of Burford in the 
county of Oxford, gentleman, wheresoever he shall be found fh your bailiwick, 
andi him safely keep, so that you may have his body before the borons of our 
exchequer* at Wfttminster, on the morrow of the holy Trinity, to answer 
William Burton our debtor of a plea, that he render to him two hundred 
pouiNis which he owes him and unjustly detains, whereby he is less able {^quo 
minus) to satisfy us the debts which he owes us at our said exchequer, as he 
saith he caS reasonably show that the same he ought to render : and have 
you there this writ. Witness sir Thomas Parker knight, at Westminster, the 
sixth d^ of May, in the twenty-eighth year of our reign. 

Bl. Comm. III. App. no. 3^4. 


XXII 

The Eyre 

A. Breve omnibus justitiariis simuly quod erif eorum warrant us y et 
fublice legetur iii comitatu patens. 

Rex dilectis et fidelibus suis A. B. C. D. salutem. Sciatis quod consti- 
tuimus vos justitiarios nostros ad itinerandum in comitatu tali, de omnibus 
placitis et assisis tarn coronae nostras quam aliis, quae emerserint, postquam 
justitiarii nostri ultimo itincraverunt in comitatu illo, et etiam de illis, qu.'e 
summonita fuerunt et atterminata fuerunt, et non finita coram justitiariis 
nostrjs de banco apud Westmonasterium, vel coram justitiariis nostris itineranti- 
bus qui ultimo itineraverunt in eodem comitatu, de omnibus placitis, vel tantum 
de assisis nov% disseysinae, mortis antecessoris capiendis, vel gaolis deliber- 
apdis,tfta quod omnes assisae illae et omnia placita ilia sint coram vobis in 
eodent statu quo remanserunt per preceptum nostrum, vel per praefatos justi- 
tiarios nostros itinerantes, vel per pnefatos justitiarios nostros de banco. 
Mandavimus enim vicecomiti nostro A. quod ad diem et locum quam ei scire 
facietis, faciet coram vobis sur^monitiones fieri, et attachinm^tp^ venire, cum 
brevibus assisarum et placitorum praedictorum. Et ideo A^is mandamus, 
rogantes quod in fide, qua nobis tenemini, ad hiec exequenda fideliter et dili- 
genter intendatis, ut tarn (idem vestram quam diligentiam ad hoc appositam 
debeamus meftto commendare. Teste etc. Bracton, f. 109. 

« • 

B, Breve de generali summonitione clausupu 

\ex vicecomiti salutem. Summoneas per bonos summonitores omnes 
archiepiscopos, episcopos, abbates, priores, comites, barones, milites et libere 
tenentes de tota balliva tua, et^lc qualibet villa ^uatuor Icgales homines et 
praepositum et de quolibet burgo duodecem legales burgenses per totarn 
ballivam tuam, et omnes illos qui coram justitiariis* itinerantibus venirdsolcnt 
et debent, quod sint apud talem locum, tali^die, anno regni nostri tali, coram 
dilectis et fideilbus notris A. B. C. D. quos justitiariis nostros constituirAus, ^ 
audituri et f^cturi praeceptum nostrum. Facias etiam venire tunc coram 
eisdem justitiariis nostris omnia placita coronae nosirae quae, placitata non 
sunt, et quae emerserunt, post quam justitiarii nostri ultimo itineraverunt in 
partibus illis, et omi^ia placita, et omnia attachiamenta ad placita Ylla per- 
tinentia, et omnes assisae, et oni^ia placita qgae ^sita fueront ad primum 
assisam coram justitiariis cum brevibus assisarum, ita quod assisae illae e| 
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placita pro defecto tui vel summonitionis tuae non remaneant. Facias etiam 
clamari et sciri per totam ballivam tuam quod omnes assisae et omnia placita 
quae fuerunt attachiata et atterminata et non finita coram ju^tiariis nostris de 
banco, vel coram justitiariis nostris qui ultimo itineraverunt in comitatu tuo de 
omnibus placitis, vel coram justitiariis notris illuc missis ad assisas novae 
disseysinae capiendas, et gaolas deliberandas, tunc sint coram praefatis 
justitiariis nostras, apud talem locum, in eodem statu in quo remanserunt per 
praeceptum nostrum vel per praeceptum justitiariorum nostrorum prscdictorum 
itinerantium, vel per justitiarios nostros de banco. Sum^poneas iStiam *per 
bonos summonitores, omnes illos qui vicecomites fuerunt post ultimam itinera- 
tionem praedictorum justitiariorum nostrorum in partibus illis, quod^ tunc 
sint ibidem coram praedictis justitiariis nostris itinerantibus cum brevibus 
assisarum et placitorum, quae tempore suo receperunt, et ad re|Dondendum 
de tempore suo, sicut respondere debent coram justitiariis itinerantibus, et 
habeas ibi summonitores et hoc breve. Teste etc. 

BRACTON, f. 1*9 b. 


C, IVn'/ of resummons at the close of the eyre. 

Rex vicecomiti salutem. Praecipimus tibi quod sine dilatione clamare 
facias in comitatu tuo et per comitatum tuum in diversis hundredis, et mer- 
catis, et per omnes partes de comitatu tuo, quod omniaeplacita quae per brevia 
nostra vel per praeceptum justitiariorum nostrorum de banco atterminata 
fuerunt apud Westmonasterium infra octabas S. Hilarii ultijrno praeteritas et 
Paschae proxime sequentes, et quae per praeceptum nostrum posita fuerunt 
sine die occasione itinerationis talis, sint coram justitiariis nostris dc banco 
apud Westmonasterium ad talem terminum in eodem statu in quo fuerunt 
quando remanserunt sine die per praeceptum nostrum occasione praedicta, 
tarn de essoniis faciendis et non faciendis, quam de omnibus aliis circum- 
stantiis eorundem placitorum. Alia vero placita, quae per praeceptum nostrum 
vel per praeceptum praedictorum justitiariorum nostrorum itineraq.tium fK)sita 
fuerunt post certum diem ad talem terminum, apud talem loeum, ad talem 
terminum et talem, ibi deducantur et teneantur, sicut ibicposita fuerpnt, et 
habeas ibi hoc breve, et alia brevia omnia quae penes te habes pertineqtia dH 
praedicta placita. Teste etc. Bracton f. 426. 

XXIII 

Commissions of the Justices of Assize 

A. Assize. ^ 

Rex etc. dilectis et fidelibus suis R. M. uni Justiciorum sucltum de Banco, 
et J. L. uni Justiciorum suorum ad placita coram nobis tenenda astignaio 
Salutem. Sciatis quod consfituimus vos Justitiarios nostros, una cum hiis 
quos vobis associaverimus, ad omnes assisas, jurata, certificationes ^ram 
quibuscunque Justitiis tarn per diversa brevia domini Johannis nuper regis 
Angliae patris nostri, quani per diversa breife nostra in Comitatibus nostris 
South., Wiltes., Dors., Somerset, Devon, et comub, ac in civitate Exon, 
arreni^as capiendas. £t*ideo vobis mandamus, quod ad certos dies et loca 
quos VOS ad hoc provideritis, As^sas, Jurata, et certificationes illas capiatis ; 
Fadturi inde quod adftistitiam pertinet secundum legem et^:onsuetudinem 
regni nostri Angliae. Salvis nobis amerciamentis inde pYovenientibus. 
Mandavimus enim Vicelomitibus nostris comitatuum et civitatum praedictorum, 
quod ad certos dies et loca quos eis scire faciatis assisas, jurata, et certifica- 
tiones iffks una cum brevibus originalibus et omniKis^alias ea tangentibus 
coram vobis veipre faciaoj. (n cujus rei tejftimoniufti etc. 

, Coke, 4th Institute 158. 
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B, Nisi P^ius, 

, Rex vicecomiti salutem. Praecipimus tibi quod venire facias coram 
Justitiariis nostrii apud Westmonasterium in Octabas Sancti Michaelis, vel 
coram Justifiariis nostris ad Assisas in comitatu tuo, per formam Statuti nostri 
inde provisam, capiendas assignatis, si prius die lunje proximo ante festum 
etc. Apud etc. venierint, duodecim tarn milites quam alios etc. 

West II. (13 Ed. I. St. i) c. 30. Coke, 4th Institute 159. 

• *• 

C. Oyer and Terminer. 

Elizabeth Dei gratia etc. Carissimis consanguineis suis Willielmo 
Maroiioni Winton, Henrico Comiti South etc. ac dilectis et fidelibus suis 
Rogero M;p)wood, uni Justitiorum suorum de Banco, Johanni Jeflfray, 
uni Justitiorum ad placita coram nobis temenda assignato, Johanni 
Arundell militi etc. Johanni St John, Humfredo Walrond, Willielmo 
Pool, P«ro Edgcombe, Thomas Morton etc. Salutem. Sciatis assignavimus 
VOS et tres vestrum, quorum aliquem vestrum vos prefatos Rogerum Man 
wood et Johannem Jeflfray unum esse volumus, Justitiarios nostros ad in- 
quirendum per sacramentum proborum et legalium hominum de comitatibus 
nostris South., Wiltes., Doreset, Somerset, Devon, et Cornub. et eorum quoli- 
bet, ac aliis viis, modig, et mediis quibus melius sciveritis, aut poteritis, tam 
infra libertates quam extra, per quos rei veritatem melius sciri poterit, de 
quibuscunque pjoditionibus, misprisionibus proditionum, insurrectionibus, re- 
bellionibus, murdris, feloniis, homicidiis, interfectionibus, burglariis, raptibus 
mulierum, congregationibus, et conventiculis illicitis, verborum prolationibus, 
coadjutationibus, misprisonibus, confsederationibus, falsis allcgantiis, trans- 
gressionibus, riotis, routis, retentionibus, escapiis, contemptibus, falsitatibus, 
negligentiis, concelamentis, manutenentiis, oppressionibus, cambipartiis, de- 
ceptionibus, et aliis malefactis, oflfensis, et injuriis, quibuscunque, nec non 
accejsariis.eorundem infra comitatum prasdictum et eorum quamlibet, tam 
infra libertate.i quam extra, per quoscunque et qualitercunque habita, facta, 
perpet/ata, sive commissa. Et per quos, vel per quam, cui, vel quibus, 
(fuan^o, qualiter, et quo modo, ac de aliis articulis et circumstantiis pne- 
missis, et eorum aliquid vel aliqua qualitercunque concernentia. Et ad 
easdem proditiones, et alia prsemissa (hac vice) audienda et terminanda 
secundum legem et consuetujlinem regni nostri Angliae. Et^ideo vobis 
mandamus quod ad certos dies et loca quos vos vel tres'^strum, quorum 
aliquem vestrum ex vobis praefatos Rogerum Manwood et Johannem Jeflfray 
unum esse volumus, ad hoc provideritis diligenter, super praemissis faciatis 
iilquisitiones, *%t praemissa omnia et singula audiatis et terminetis, ac ea 
lilpialtil et expleatis in formam pracdicta, facturi inde quod ad Justitiam 
pertinet secundum legem et consuetudinem r^gni nostri Angliae. Salyis 
nobiftamerciamentis et aliis ad nos inde spectantibus. Mandavimus enim 
Vicecomitibus nostris comitatuum praedictorum quod ad certos dies et loca, 
quos vos vel tres vestrum, f|Morum aliquem Oestrum ex vobis praefatos 
Rogerum Manwood et Johannem Jeflfray unum esse volumus, eis sciri feceritis, 
venire facere coram vobis, vel tribus vestrum, quovum aliquem vestruip vobis 
praefatos Rogerum Manwood et Johannem Jeflfray unum esse volumus, tot et 
tales probos legales homines de ballivis suis, ta(#i infra libertates q^amm 
extra, per qaos rei veritas melius sciri poterint et inquiriri. In cujus rei 
testimonium has literas nostras fieri fecimus patentee. Teste me ipse apud 
Westmonasterium 27 die Junii Anno Regni nostri dccimo octavo. 

Coke, 4th Institute 162,^63. 
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D. Gaol Delivery, 

Elizabeth etc. Dilectis et fidelibus suis A. B. C. D.*etc. Saluteiy. 
Sciatis quod constituimus vos, tres, et duos vestrum, quorum aliquem vestrum 
VOS prsefatos A. B. etc. unum esse volumus, Jqstitiarios nostro^' ad Gaolam 
nostram castri nostri de C. de prisona in ea existente hac vice deliberandos. 
Et ideo vobis mandamus quod ad certum diem quam vos, tres vel duo 
vestrum (quorum vos praefatos A. B. etc. unum esse volumus) ad hoc pro- 
vidcritis, conveniatis apud castrum praedictum ad gaolam illam deliberancjam, 
facturi inde quod ad justitiam pertinet secundum legem et consuetudfnem regni 
nostri Angliae. Salvis nobis amerciamentis et aliis ad nos inde spectantibus. 
Mandavimus enim Vicecomiti nostro Comitatus nostn M. quod ad Cfrtum 
diem quam vos, tres, vel duo vestrum (quorum vos praefatos A. B. etc. unum 
esse volumus) ei sciri feceritis, omnes prisones ejusdem gaolar, et eorum 
attach iamenta coram vobis, tribus, vel duobus vestrum (quorum aliquem 
vestrum ex vobis prasfatos A. B. etc. unum esse volumus) ibidem venire facere. 
In cujus rei testimonium has literas nostras fieri fecimus patentes. Teste etc. 

Coke, 4th Institute 168. 


XXIV 

Commission of Justices of the ^^ace 

George II. by the grace of God, etc. to A, B, C, D etc. greeting. 

Know that we have assigned you, jointly and severally, and every one of 
you, our justices to keep our peace in our county of W. And to keep and to 
cause to be kept all ordinances and statutes for the good of the peace, and for 
preservation of the same, and for the quiet rule and government of our people 
made, in all and singular their articles in our said county (as well within 
liberties as without) according to the force, form, and effect of the same ; and 
to chastise and punish all persons that offend against the form of Kiose ordin- 
ances or statutes, or any one of them, in the aforesaid county,*as it ought to 
be done according to the form of those ordinances and statutes ; And to cau^e 
to come before you, or any of you, all those who to any one or mdte of 
our people concerning their bodies or the firing of their houses have used 
threats, to find sufficient security for the peace, or their good behaviour, to- 
wards us ptir people ; and if they shall refuse to find such security, then 
them in our prisons until they shall find such security to cause to be safely 
kept. 

We have also assigned you, and every two or more of you (of whom a|^ 
one of you \yuoru}n\ the aforesaid A, B, C, D etc. we will shall be one) our 
justices to enquire the truth more fully, by the oath of good and lawffi mlKi 
of the aforesaid county, by w^om the truth of the matter shall be the better 
known, of all and all manner of felonies, poisonings, inchantments, so#kries, 
art magic, trespasses, forpstallings, regratings, ingrossings, and extortions 
whatsoever ; and of all and singular other cfkmes and offences, of which the 
justices of our peace may or ought lawfully to enquire, by whomsoever and 
after >^iat manner soevei* in the said county done or perpetrated, or which 
shall happen to be there done or jittempted ; And also of all those who in the 
afofesaid county in confjbanies against our peace, in disturbancft^of our people, 
with armed force have gone or rode, or hereafter shall presume to go or ride ; 
And also of all those i^ho have there lain in wait, or hereafter shall presume 
to lay in wait, to maim or cut or kill our people ; And also of all victuallers, 
and all Snd singular other persons, who in the abuse^bf weights or measures, 
or in selling victuals, against t]}e form of the (trdinanc^s and statutes, or any one 
ef them therefore made for the common benefit of England and our people 



APPENDIX 


671 


thereof, have offended or attempted, or hereafter shall presume in the said 
county to offeifd or attempt ; And also of all sheriffs, bailiffs, stewards, con- 
stables, keepers /i gaols, and other officers, who in the execution of their 
offices aboat the premisses^ or any of them, have unduly behaved them- 
selves, or hereafter shall presume to behave themselves unduly, or have 
been, or shall happen hereafter to be careless, remiss, or negligent in our 
aforesaid county ; And of all and singular articles, and circmnstanccs, and all 
otl^ef things whatsoever, that concern the premisses of any of them, by whom- 
soever, and afteriwhat manner soever, in our aforesaid county vlone or per- 
petrated, or which hereafter shall there happen to be done or attempted in 
wha^ manner soever ; And to inspect all indictments whatsoever so before you 
or any of you taken or to be taken, or before others late our justices of the 
peace in tb^ aforesaid county made or taken, and not yet determined ; and to 
make and continue processes thereupon, against all and singular the persons 
so indicted, or who before you hereafter shall happen to be indicted ; until 
they cdH be taken, surrender themselves, or be outlawed : And to hear and 
determine all and singular the felonies, poisonings, inchantments, socerie:^ 
arts magick, trespasses, forestallings, regratings, ingrossings, extortions, un- 
lawful assemblies, indictments aforesaid, and all and singular other the 
premises, according to the laws and statutes of Eng’and, as in the like case it 
hath been accustomed, or ought to be done ; And the same offenders, and 
every of them for their offences by fines, ransoms, amerciaments, forfeitures, 
and other meags as according to the law and custom of England, or form of 
the ordinances and statutes aforesaid, it has been accustomed, or ought to be 
done, to chastise and punish. 

Provided always, that if a case of difficulty, upon the determination of 
any the premisses, before you, or any two or more of you, shall happen to 
arise ; then let Judgment in no wise be given thereon, before you, or any two 
or more of you, unless in the presence of one of our justices of the one or other 
benA, or of one of our justices appointed to hold the assizes in the aforesaid 
county. • 

4nd therefove we command you and eveiy of you, that to keeping the 
peacfi^ ordinances, statutes, and all and singular other the premisses, you dili- 
gently apply yourselves ; and that at certain days and places, w-hich you, or 
any such two or more of you as is aforesaid shall appoint for these purposes, 
into the premisses ye make in(j|uiries ; and all and singular the premises here 
and determine, and perform and fulfil them in the aforesaid* form, doing 
therein what to justice appertains, according to the law and custom of 
England : Saving to us the amercement;^, and other things to us therefrem 
iJfelonging. • 

• -^d we command by the tenor of these presents our sheriff of W. that 
at certain days and places, which you, or any guch two or more of you, as is 
aforG|aid, shall make known to him, he cause to come before you, or such two 
or more of you as aforesaid, so many and such good and lawful men of his 
bailiwick (as well within libertici as without) by wTiom the truth of the matter 
in the premisses shall be the better known and inquired into. 

Lastly, we have assigned you the aforesaid A. B. keeper of the soils of 
our peace in our said county. And therefore you shall cause to be brought 
before you ai)^ your said fellows, at the days and pl#ces aforesaid, the \frit^ 
precepts, protesses, and indictments aforesaid, that they may be inspected, ^ 
and by a due course determined as is aforesaid. • 

In witness whereof we have caused these our ktters to be made patent. 
Witness ourself at \^es‘|ninster etc. • 

Bu»N, Justice of the Jeacje (Ed. 17^5) II. 69 71. 
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XXV 

TABLE OF OFFICIALS OF THE COURT OF KING’S BENCH AT 
DIFFERENT PERIODS 


1740 and 1815. 

(1) King's Coroner and Attorney 

(2) Secondary on the Crown Side 

(3) Clerk of the Rules on the Crown 
Side 

(4) Clerk of the Affidavits on the 
Crown Side 

(5) Examiner, Calendar Keeper, and 
Clerk of the Grand Juries. [Held 
by one person] 

(6) Clerks in Court in the Crown Office 

(7) Clerk in Court for the Crown 

(8) Chief Clerk in the Court of King’s 
Bench 

(9) Secondary on Plea Side or 
Master 

(lol Clerk of the Rules P.'ea Side 

1 11) Clerk of the Papers 
12) Clerk of the Doequets and 
Judgments 

(13) Signer of the Writs 
(14) Clerk of the Declarations 
(15) Clerk of the Common Bails, 
Estreats and Posteas 
(16) Custos Brevium et Recordorum 
(17) Clerk of the Inner and Upper 
Treasuries 

Clerk of the Outer Treasury 
(19) Clerk of Nisi Prius for London 
and the Circuits 

(20) Bag bearer to Custos Brevium 
|2 t\ Clerk of Nisi Prius in Middlesex 
22) Signer of thg Ril|s of Middlesex 
23) Clerk of the&rbrs 
124) Filacer, Exigentor, and Clerk of 
tne Outlawries for all counties but 
Monmouth and Essex 
(25) Filacer, etc., for Monmouth and 
Essex 

(26) Receiver-General and Comptroller 
of the Seal 


(27) Criejr aud Usher of the Cq.urt 

(28) Un(fer Ushers, Criers and Court- 
ke^ers 

Keeper of Westminsteih Hall 


(18) 

1 * 9 ) 


Abolished 1843 (6, 7 
Viet. c. 20 ) 


1874. 

Queen’s Coroner ^ and 
Attorney 


Master in Crown Office 
4 Clerks ^ 

I Messenger 
(6, 7 Viet. c. j^n) 


Abolished 1S37 
Viet, e, 30) 


6 Geo. IV. e. 89 
Authorized Pur- 
ehase, 8, 9 Viet, 
c, 34 iipurchased 
and abolished 


5 Masters 
23 Clerks 
I Messenger 
(1 Viet, c, :jo) 


4 Ushers 
Housekeeper 

3 CleA;is allowed (15, x£ 
Viet. ‘c. 73) 
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(30) Clerk to the Lord Chief Justice 
• (31) Clerks to Puisne Judges 


(32^ Associate and Marshal at Nisi 
nius in London and Middlesex 

(33) Clerk at the Sittings in London 
and Middlesex 

(34) ' Crier at the Sittings in London 
%ind MMdlesex 

(35) Train-bearer* to the Lord Chief 
Justice 

(36) ^ Hall-keeper and Bar-keepers in 
London 

(37) Marsl^t of the King’s Bench 
Prison 

Clerk of the Papers in the King’s 
engli Prison 

Deputy Marshal of the King’s 
lench Prison 


(38) c 

Bei\ 

H 


(40) Chaplain of the King’s Bench 
^ison 

(41) Clerk of the Day Rules in the 
King’s Bench Prison 

(42) Turnkeys in the King's Bench 
Prison 

(4^ Tipstaves • 


I 


Abolished 1837 
Viet. c. 30) 


(I 




I Abolished 1842 (5 
r Viet. c. 22) 


2 Clerks each allowed 
(15, 16 Viet. c. 73) 
Merged in Associate (15, 
16 Viet. c. 73) 




Train-bearer to the Lord 
Chief Justice 


3 Tipstaves 

Associate, cp. 15, 16 
Viet, c. 73 
3 Clerks 

Marshals to Judges, cp. 

15, 16 Viet, c, 73 
(Parliamentary Papers 
xxiv, 1874. 2nd Re- 
port of Commission 
appointed to enquire 
into the administra- 
tive departments of 
Courts of Justice) 


VOL. I .—43 
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XXVI 

TABLE OF OFFICIALS OF THE CHANCERY AT DIFFERENT PERIODS 


Lord Chancellor's Officers — 



1740 

1815 


(z) Principal Secretary 

The same 
offices ex- 
cept nos. 
9 and 39 


(2) Secretary of Presentations 



(3) Clerk of the Presentations 


Abolished 2, 3 
Will. IV. c. ziz, 
work done by 
Secretary of Pre- 
sentations and 
Principal Seae- 
tary 

(4) Secretary of Commissions 



(5) Secretary of Decrees and 


Abolished zs, z6 

Injunctions 


Viet. c. 87 

(6) Secretary of Lunatics 

(7) Secretary of the Briefs 

(8) Clerk of the Briefs 



(9) Secretary of Appeals 

Not extant 


(zo) Clerk of the Appeals 



(zz) Clerks of the Letters Patent 


Abolished 2, 3 
Will. IV. c. izz 

(Z2) Examiner of Letters Patent 
(z3) Clerk of the Dispensations 


Abolished 2, 3 

and Faculties 


(z4) Clerk of the Crown 

I 

Will. IV. c. zzi 

(15) Purse-bearer 



(z6) Chaff- Wax 

\ 

Abolished 15, z6 

(z7) Sealer 

f 

Viet. c. 87 

(z8) Gentlemen of the 


One abolished 

Chamber 


15, z6 Viet. c. 

87 

(zg) Serjeant-at-Arms 

r 


(20) Pursuivant to the Great 



Seal 



^(2z) Usher lof the Hall at 

‘ 


the Lord Chancellor’s 

r 


* 1 

t^22) Usher of the Court 
(237 Crier of the Court 

■\ 

Abolished 15, z6 

/ 

Viet. c. 87 


1874 

Principal Secretary 
2 Clerks 

Office-keeper • 

Secretary Presenta- 

tions 


Secretary of Commissions 


Registry; in Lunacy 
4 Clerks 

15, 16 Viet, c. 87 

16, 17 Viet. c. 70 
25 » 26 Viet. c. 86 


Clerk of 6ie Patents 
(3, 4 Will. IV. c. &4) 

Clerk of the Crown 
3 Clerks 
I Messenger 
3, 4 Will. IV. c. 84 
Purse-bearer 

(does duty as Chaff- 
Wax and Sealer) 
t.'. 

Gentlemen of fte 
Chamber 

i 

Serjeant-at-Arms 
Train-bsarer 
Messenger to Great Seal 
Usher of the Hall at 
Lincoln’s Inn 
Messenger during ab- 
sence^om Town 
Attendant on Furnaces, 
Lincoln's Inn 
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(24) Tipstaff, being deputy of 
Warden of (he Fleet 
^25) Doorkeeper of the Court 


(26) Keeper of the Court 


Master of the RolJi Officers — 


Tipstaff 

Abolished 15, 16 Caretaker of Courts 
Viet. c. 87 Lincoln’s Inn 

Porter to the Great Seal 
Keeper ot Court at 
Westminster 

13 Persons to keep order 
in Court 


(27)«Chief Secretary 

(281 Under^Secretary 

(29) Secretary of Causes 

(30) S^pretary of Decrees and 
Injunctions 

(31) Clerk of the Chapel 

(32) Gentlemen of the 
Chamber (2) 

(33) Usher of the Ha^ at the 
Rolls 

(34) /Tip8taff 

• m 

(35) Keeper of the Records in 
the Tower 

(36) Porter at the Rolls 

\ 


Secretary 
2 Clerks 
I Office Cleaner 

Secretary of Causes 


Preacher at the Rolls 
Chapel 

2 Gentlemen of the 
Chamber 

Usher of the Court 
Tipstaff 

2 Court Cleaners 


Porter to the Court 


{37) Masters in Chancery 
Extraordinary 


(38) Clerk of tfie Custodies of 
^ Idipts and Lunfitics 


[39) Clerk of the Leases Not extant 

[40) Masters in Chancery 


(41) /kcountant General 


(42) Register and Deputy 
Registers 


Abolished 16, 17 
Viet. c. 78 

Abolished 2, 3 
Will. IV. c. 
in; 5. 6 
Viet. c. 84. 


Commissioners to ad- 
minister oath 16, 17 
Viet. c. 78 


Abolished 15, 16 
Viet. c. 80 




Chief Clerks : — 
ffat tffe Rolls 
9 at the Vice-Chancellors 
46 Clerks 
4 Porters 

4 Caretakers of Courts 
(15, 16 Viet. c. 80; 23, 
24 Viet. c. 149; 30, 
31 Viet. c. 87) 

Assistant Paymaster 
General for Chancery 
43 Clerks 
I Office Cleaner 
(35, 36 Vietje. 44) 
Registrars (12) 

15 Clerks • 

12 Assistant Clerks 
(3, 4 Will. IV. c. 9 fi 5 
Viet. c. 5) 
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(43) Clerks of Entries 


(44) Register of Affidavits 

r 


(45) Examiner’s Office 

(46) Six Clerks’ Officer 

(47) Sworn Clerks 

(48) Waiting Clerks 

(49) Clerk of Enrolments 

(50) Clerk or Master of 
Report Office 


(51) Clerk of the Hanaper 
(5a) Petty Bag Office 

(53) Prothonotary 
t(4) Curaitore ^ 

(55) Subpoena Office 


(56) Sixpenny Writ Office 


Officei connected with Bank- 
tm^.tflcyyurisdicHon — i , 

( 57 f Secretary of Commissions 
of Bankrupts ^ 


Duties given to 
Clerks of Re- 
cords and Writs 
(15, 16 Viet. 
C.87) 


Abolished 5i 6 
Viet. c. 103 


Abolished 5, 6 ! 
Viet. c. 103 
Abolished 5, 6 
Viet, c. 103 
Abolished 5, 6 
Viet. c. 103 

Abolished 3, 4 
Will. IV. c. 94 


Abolished 15^ 16 
Viet, c. 87 


To be abolished 


t 

2 Clerks of Entries; 2 
Bag-bearers; 4 Office 
Cleaners. (14, 15 Viet# 
c- 83: 30, ai Viet. c. 

87) 


2 Exaifiners 
2 Clerks 
I Office Cleaner 
(16 Viet. c. 22) 

7 Taxing Ma^^ers 
14 Clerks 
I Office-keeper 
(5, 6 Viet. c. 103)^ . 


Clerk of Enrolments 
3 4 ^.Ierk 8 

(5, 6 Viet, c, 103) 

Clerk of Records and 
Writs* 

21 Clerks 

1 Messenger, i Office- 

keeper, I Porter (5, 
6Vict. c. Z03) * 

Report Office added 18, 
19 Viet. c. 134 
Clerk of the Petty Bag 

2 Clerks 

I Office Cteaner 

(12, ij Viet. c. 10^ . 


2, 3 Will. IV. 

C. Ill 

Abolished 5, 6 
Will. IV, c. 82. 
Duties trans- 
ferred to Petty 
Bag Office 
Abolished 15, z6 
Viet. c. 87. 
Duties trans- 
ferred to Clerks 
of Records and 
Writs 

Abolishlil 15, z6 
Viet. c. 86 


Abolished 15, 16 
Viet, c, 77 
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(58) Clerk of EnrolmenU in 
^ Bankruptc/ 


# 


(59) Office for execution of 
laws concerning Bank- 
ruptcy 

(60) .Receiver of the Fines 


Vfce-ChMcellor'i ^53 Geo III. 
c» ^4) Officers — 


Secretary to 
the Vice- 
Chancellor 
Train-bearer 
to the Vice- 
Chancellor 
Usher to 
the Vice- 
Chancellor 


Abolished 5, 6 
Viet. . C. 122 
and 15, 16 

Viet, c. 77 
Abolished 2, 3 
Will. IV. c. HI 


¥ 


Appointed 53 
Geo. III. c. 24 


3 Secretaries to the Vice- 
Chancellors 

3 Clerks of the Chamber: 
3 Train-bearers 

1 Usher 

6 Order- Keepers 

2 Caretakers of Court 
(5 Viet. c. 5) 


Lord's Justices Officers — 


5 Commis- 
sioners of 
Lunatics 


2 Secretaries 
2 Clerks of the Chamber 
2 Train-bearers 
2 Order- Keepers 

1 Caretaker of Court 
(14, 15 Viet. c. 83) 

2 Masters in Lunacy 
12 Clerks 

I Office keeper 
(5» 6 Viet. c. 84; 8, 9 
Viet. c. 100) 

3 Visitors of Lunatics 
I Secretary 

4 Clerks 

(16, 17 Viet. c. 70; 25, 
26 Viet. c. 86) 

Surveyor 
i^STtockbroker 
(15, 16 Viet. c. 87 § 21) 
Official Solicitor to 

the High Court of 
Chancery 
(Appointed 1836) 

6 Conveyancing Counsel 
to the Court of 

Chancery 
(15, 16 Viet. c. 80) 
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XXVII 

TRIAL BY BATTLE 



This picture is the reproduction of an engraving to be found in Madox’s Histo^ of the 
Exchequer ” (i 531). It is taken from an Assize Roll of Henry IH.'s reign, the date of which is un* 
certain (Select Pleas of the Crown, S.S. i xxix). It represents a trial by battle in a criminal case, 
fought netween Walter Bloweberme and Hamon le Starre. Walter Blowebcrme had appealed 
Hamon le Starre of robbery. Hamon elected to defend himself by battle. He was defeatra and 
hanged. 


Tna/ by Battle upon issue joined in a writ of ri^ht, ^ \ 

When the tenant in writ of right pleads the general issue, viz. that 
he hath more right to hold than the demandant hath to recover, and offers 
to prove it by the body of his champion, which tender is accepted by the 
demandant ; the tenant in the first place must produce his champion, who, 
by throwing down his glove as a gage or pledge, thus wages or stipulates 
battle with the champion of the demandant, who by taking up the gage (y 
glove, stipulates on his part to accept the challenge. The reason wliy it is 
waged by champions, and not by the parties themselves, in civil* actions, is 
because, if any party to the suit dies, the suit must abate and* be at an end 
for the present ; and therefore no judgment could be given for the lands In 
question, if either of the parties were slain in battle, and also that no parties 
might claim an exemption from this trial, as was allowed in criminal cases 
where the battle watijvaged in person. • 

A piece of ground is then in due time set out, of sixty feet square, en- 
closed with lists, and on one side a court erected for the judges of the court 
of common pleas, who attend there in their scarlet robes ; and also a bar is 
prepared for the learned serjeants at law. When the court sits, which ought 
to be by sunrising, proclamation is made for the parties, and their champions, 
who are introduced by two knights, and j? re dressed in a suit of armour, with 
red sandals, bare legged from the knees downwards, bare headed, and with bale 
arms to the elbows. The we? pons allowed them are only batons, or staves, 
of an ell long, and a four cornered leather targit, so that death very seldom 
^ ensued in this civil combat.^. . . When the champions, thus armed with 
batons, arfive within the lists or place of combat, the champion of the tenant 
thien^t^es his adversary by the handi^ and makes oath that the tenements in 
^^ispute are not the right of nie demandant, and the champion of the fbmandant, 
tRen taking the other by the hand, swears in the same manner that they are ; 
so that each champion is. Dr ought to be, thoroughly persuaded of the truth 
of the caus| he fights for. Next an oath against sorcery and enchantment is., 
^to be taken by both the champions, in this or similar rorm : “ Hear this, ye 
justices, that I havt this da)»neiifter cat, draqjk, nor Ifkvc upon me, neither 
bonii stone nor grass ; nor any enchantment, sorcery or witchcraft, whereby 
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the law of God may be abased, or the law of the devil exalted. So help me 
God and His saints.” 

The bat^e is thus begun, and the combatants are bound to fight till the 
stars appear in the evening, and, if the champion of the tenant can defend 
himself till the stars appear, the tenant shall prevail in his cause ; for it is 
sufficient for him to maintain his ground, and make it a drawn battle, he 
being already in possession ; but, if the victory declares iftelf for cither party, 
^or him is judgment finally given. This victory may arise from the death of 
either bf the champions, which indeed hath rarely happened, the whole cere- 
mony, to say the truth, bearing a near resemblance to certain rural athletic 
diversions, which are probably derived from this original. Or victory is 
obtained if either champion proves recreant^ that is, yields, and pronounces 
the hornible word of craven^ a word of disgrace and obloquy, rather than of 
any determinate meaning. But a horrible word it is indeed to the vanquished 
champion, since, as a punishment to him for forfeiting the land of his principal 
by Renouncing that shameful word, he is condemned, as a recreant, amittere 
liberam legewiy that is, to become infamous and not be accounted libtr cf 
legalis homo; being supposed by the event to be proved forsworn, and theie- 
fore never to be put upon a jury, or admitted as a witness in any cause. 

Bl. Comm. III. 338-341. 

^ Trial by Rattle upon an appeal of felony. 

The form and manner of waging battle upon appeals are much the same 
as upon a writ of right, only the oaths of the two combatants are vastly more 
striking and solemn. The appellee, when appealed of felony, pleads not guilty ^ 
^nd throws down his glove, and declares he will defend the same by his 
body. The appellant takes up the glove, and replies that he is ready to 
n^ke good the appeal, body for body. And thereupon the appellee, taking the 
book in*his right hand, and in his left the right hand of his antagonist, swears 
to this eifdbt : Hear this, O man whom 1 hold by the hand, who callest 
thyself John hiy the name of baptism, that I, who call myself Thomas by the 
nsllne of baptism, did not feloniously murder thy father, William by name, nor 
are any way guilty of the said felony. So help me God and the saints, and this 
I will defend against thee by my body, as this court shall award.” To which 
the appellant replies, holding the Bible and his antagonist hr«id in the same 
manner as the other : “ Hear this, O man whom I hold by the hand, who 
callest thyself Thomas by the name of baptism, that thou art perjured ; and 
j therefore oerjured, because that thou feloniously did murder my father, 
William by name. So help me God and the saints ; and this I will prove 
aagsffnst thee by my body, as this court shall award.” The battle is then to 
be fought with the same weapons, Viz. batons, the same solemnity, and the 
sd)pe oath against amulets and sorely, that are used in the civil combat ; 
and if the appellee be so far vanquished, that |je cannot or will not fight any 
longer, he shall be adjudgedtto be hanged immediately ; and then, as well 
as if he be killed in battle, providence is deemed to have determined in 
favour of the truth, and his blood shall be aftainted. But if he# kills the 
appellant, or can maintain the fight fromb sunrising till the stars appear 
evening, hAhall be acquitted. So also if the appelant becomes recreafit, aifcr’ 
pronounces the horrible word of craven, he shall loose his liberam legetm, 
and become infamous, and the appellee shall recofer his damages, and also 
J^^ofever quit, not only of the appeal, but of all^ indictments likewise for the, 
same offence. • I Bl. Comm. IV. 3/^, 342. 
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A list of the courts of Request, courts of conscience, and all other local 
courts in England and Wales having jurisdiction in personal aLtion|, except 
the superior courts at Westminster and in the Counties Palatine. 

Parlt. Papers (1840) xli 556-557. 

* ENGLAND 


Bedfordshire County Court. 
Ampthill Honor Court. 

Bedford Court of Pleas. 

Berkshire County Court. 

Abingdon Court of Record. 
Newbury Court of Record. 
Reading Court of Record. 
Wokingham Court of Record. 

Buckinghamshire County Court. 
Buckingham Court of Record. 

Cambridgeshire County Court. 
Cambridge Court of Record. 

Ely Court of Requests. 

Whittlesea and Thorney Court of 
Requests. 

Wisbeach Court of Requests. 

Cheshire County Court 
Bucklow Court of Record. 
Macclesfield (Hundred) Court of 
Record. 

Macclesfield (Manor and Forest) 
Court of Record. 

Wirrall Hundred Court. 

Chester Portmote and Pentice 
Courts. 

Congleton Court of Pleas. 

Hyde, etc., ^ur^f Requests. 
Macclesfield Court of Requests. 
Stockport, etc.. Court of Requests. 

Cornwall County Court. 

Penryn Forryn Manor Court. 
Penwith Hundred Court. 
Stannaries Court. 

Falmouth Court of Record. 

East Looe Court of Record! 

West Looe Court of Record. 
Saltash^ Court of Record. • 

Cumberland County Court. 
^MTi'^ohrllsle Court of Record 

Derbyshire County Court. 

High Peak Small Debt^ourt. 
Castletoi| Small Debt Codtt. 
Scarsdale Court of Record. 
Chesterfield Court of Record, t 
Il^i'by Court of Record. 

Derby Court of Requests, 


Devonshire County^Court. « 
Bideford Court of Record. 
Bradninch Court of Record. 
Dartmouth Court of Record. 
Devonport Court of Recoird. 
Exeter Provost Court. 

Exeter Court of Requests. 
Plymouth Court of Record. 
Plymouth Court of Requests. 
Plymton Earle Court of Record. 
Tiverton Court of Record. 

Dorsetshire Ct^inty Court. 
Dorchester Court of Record. 

Lyme Regis Court of Record. 
Wareham Court of Record. 
Weymouth and Malcombe Regis 
Court of Record. 

Durham County Court. 

Barnard Castle Manor Court. 
Chester Deanery Manor Court. • 
Craike Manor Court. * 
Frosterley Manor Court. 
Gateshead Manor Court. * 
Gilligate Borough and Maifbr 
Court. 

Halmote Courts of the Lord 
Biskop of Durham. 

Holy Island Manor Court. 
Norham Castle Manor Court. 
Norham Town Manor ^ourt. 
Raby, etc.. Manor Court. , 

(: Bishop Auckland Borough Coun. 
h Durham Manor Court Leet and 
Court Baron. / 

Gateshead Borough Court. 

SouA Shields Court Baron. 

South Shields Court Leet. 
Whickham Manor Court. 
Darlington Borough Court. 
Stockton Court Leet^i^d Court 
Baron. 

Sunderland Borough Court. 
Bishop Wearmouth Court of 
Manor of fiie*Rectory. 
Hogghton ftanor Court. 

St. Andrew Houghton Manor 
. Court. 
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Essex County Court. 

Havering -*atte - Bower Ancient 
^ Court. 

Colchester Hundred Court and 
Foreign Court. 

Harwich Court of Record. 

Maldon Court of Record. 

STaffron Walden Court of Record. 

GLOUCE^TERSHiRE County Court. 
Berkeley Hundred Court. 

St. BriavePs Manor Court. . 
Grumbald’s Ash Hundred Court. 
Henbuiy Hundred Court. 
Thombury Hundred Court. 
Gl^cester Court of Requests. 
Cirencester Court of Requests. 
Tewkesbury Court of Record. 

Hampshire County Court. 
Knighton or Knight’s Court, Isle 
of Wight. ^ 

Isle of Wight Court of Requests. 
Newport Court of Record, 
^ortsmouth^ourt of Record. 
Romsey Court of Record. 
Southampton Common Court. 
Winchester Court of Record. 

EREFORDSHIRE County Court. 
Hereford Mayor’s Court. 
CeomiQster Court of Record. 

HertfordsAire County Court. 

, Hertford Court of Record, 

Sf! Alban’s Court of Requests. 
Watford Court of Requests. 

Huntingdonshire County Court. 
Huntingstone Hundred Coirtt. 
Ramsey Court of Pleas. 
Godmanchester Court of Fleas. 

• Huntingd^ Court of Pleas. 

J^EN'# County Court. 

Canterbury Court of Pleas. 
Canterbury Court of Requests. 
Deal Court of Requests. 

Dover Court of Requests. 

Dover Court of Record. 
Faversham Court of Portmote. 
Faversham Court of Requests. 
Folkeston^f ourt of Requests. 
Gravesendf Court of Record. 
Gravesend Court of Requests. 
Gree nwich Court of Requests. 
^SJ^he Court of Rgccfd. 
Ramsgate Court of Roquests. 
Rochester Court of Record. 


Rochester Court of Requests. 
Sandwich Court of Record. 
Sandwich Court of Requests. 
Sevenoaks Court of Requests. 
Tenterden Court of Record. 

Lancashire County Court. 
Amounderness ^^apentake 
Court. 

Blackburn Wapentake Court. 

West Derby Wapentake Court. 
Lonsdale Wapentake Court. 

Salford Wapentake Court. 
Ashton-under- Lyne Court of 
Requests. 

Bury Court of Requests. 

Clitheroe Court of Record. 
Lancaster Court of Record. 
Liverpool Court of Record. 
Liverpool Court of Requests. 
Manchester Court of Requests. 
Oldham Court of Requests. 

Poulton Court of Requests. 

Preston Court of Pleas. 

Rochdale Court of Requests. 
Warrington Court of Requests. 
Wigan Court of Pleas. 

Leicestershire County Court. 
Leicester Court of Pleas. 

East and West Goscote Court of 
Pleas. 

Ashby-de-la-Zouche Court of Re- 
quests. 

Leicester Court of Record. 

Leicester Court of Requests. 
Hinchley Court of Rq^iuests. 
Loughborough ‘Court of Requests. 

Lincolnshire County Court. 
Epworth Manor Court. 

Kirton in Lindsey Manor Court. 
Alford Court of Requests. 

Baiton upon Humber Court of 
i Requests. 

Bostoj^ Court of Pleas. 

Boston Court of Requests. 

Brigg Court of Requests. 

Caistof Court of Requests.# 
^Grantham Court of Record. 

Great GiAnsby Court of Record^*" 
Great Grimsby Court of Requests. • 
Holbeach#Court of Requests. 
Homcastle Court of Requests. 
Lincoln Court' of Requesfb. 

Lqpth ^ourt of l^tqtiests. 

Market Rasen Court of RequeeU. 
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Lincolnshire— Continued, 
Spalding Court of Requests. 
Spilsby Court of Requests. 
Stamford Court of Record. 
Tattershall Court of Requests. 
Wragby Court of Requests. 

VIiDDLESEX County Court, Kings- 
gate Street. 

Sheriffs Court, Red Lion Square. 
City of London Court of Requests. 
Tower of London Court of Re- 
cord 

Tower Hamlets Court of Requests. 
Westminster Palace Court. 
Westminster Court of Requests. 

VIONMOUTHSHIRE County Court. 
Monmouth Court of Record. 
Newport Court of Record. 

Norfolk County Court. 

King’s Lynn Court of Conscience. 
King’s Lynn Guildhall Court. 
Norwich Guildhall Court. 

Norwich Court of Requests. 
Thetford Court of Record. 
Yarmouth Court of Record. 
Yarmouth Court of Requests. 

Northamptonshire County Court. 
Northampton Court of Record. 
Peterborough Court of Common 
Pleas. 

Northumberland County Court. 
Alnwick Court Baron. 

Chatton Court Baron. 

Denwick 9ourtid^aron. 
Longhoughton Court Baron. 
Lesbury Court Baron. 

Lucker Court Baron. 

Thirston Court Baron. 

Alnwick Manor and Borough 
Court 

Canongate Court Baron. 

Alnmouth Court Baron. « 
Warkworth Court Baron. 

Rothbury Court Baron. 

Ridsdale Court Baron. 

^.^Pijidhoe Court Baron. • 

Corbridge Court Baroft. 

Newbum Court Baron. 

Bamburgh Borough Court Baron 
Bambmrgh Castle Court*6aron. 
Belford Court Baron. 

Long Benton, «Beliston, And fEast 
^ -^Coanwood Court Baron. 


Bewick Court Baron. 

Blenkinsop Court B4ron. ^ 

Bulbeck Court Bapn. 

Ford Court Baron. 

Etal Court Baron. 

Halton Court Baron. 

Henshaw Court Baron. 

Hexham Court Baron. 

Hexham Court ofr Record. 
Melkridge Court Baron. 

Morpeth Court Baron. ^ 

Ridley and Thomgrafton Court 
Baron. «. 

Newcastle - on - Tyne Borough 
County Court. 

Newcastle-on-Tyne Court &i Con- 
science. 

Newcastle - on - Tyne Burgess 
Court. 

Newcastle-on-Tyne Non-burgess 
Court. 

Tynemouth Court Baron. 

Wark Court Baron« V 

Nether Witton Court Baron. 
Wooler, Wark and Stamford 
Courts Baron. 

Tweedmouth and Spittle Cou;^' 
Baron. 

Berwick-upon-Tweed Court of 
Pleas. » 

Morpeth Court Baron. 

Nottinghamshiri? County Court. • 
Nottinghamshire Peverel Coif^t. 
Newark Court of Record. 
Nottingham Court of Record. 

East Retford Court of Record. 

Oxfordshire County Court. 
Banbury Court of Record. 

Oxford Court of Rec•^rd. • 

Woodstock Court of Records ^ 

Rutland County Court. 

Oakham and Uppingham ^urt 
of Requests. 

Shr6pshire County Court. 

Bradford at Wellington Court of 
Record. 

Bishop’s Castle Court of Record. 
Bridgnorth Court ofiRecord. « 
Broseley Court of R^uests. 
Ludlow Court of Record. 

Oswestry Court of Record. 
Shrewsbury Gourt of Record, 
^rewsbil^ Court of Requests, 
Wenlock Court of Record. 
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Somersetshire County Court. 

I Chew- Magna Hundred Court. 
Keynsham Hundred Court. 
PortburjP Hundred Court. 

Taunton- Dean Hundred Court. 
Whitstone Hundred Court. 

B^ith Court of Requests. 
Bridgwater Court of Record. 
Bristol^ourt of Conscience. 

Bristol Court of Requests. 

Bristol Tolzey Court. 

Wells Court of Record. 
STAFFORr^HiRE County Court. 
Offlow Hundred Court at Walsall. 
TutJjpry Honor Court. 

Lichfield Court of Record. 
Lichfield Sheriffs Court. 

Walsall Court of Record. 
Wolverhampton Court of Re- 
quests. 

N ewcastle- under- Syme. 

SiwoLK County Court. 

Aldeburgh (5)urt of Record. 

Bury St. Edmunds Court of Re- 
cord. 

<^ye Court of Record. 

Ipswich Court of Record, 

Ipswich Court of Requests. 
Ol’eforc^ Court of Record. 
Southwold (^ourt of Record. 

$UR1«EY County Court. 

B]#xton Court of Requests. 
Guildford Court of Record. 
Kingston-on-Thames Court of Re- 
cord. • 

Southwark Court of Requests. 

Sussex County Court. 

• Durnford Hundred Court. 
^Arimdel Borough Court. 
Chichester Court of Record. 
Hastings Court of Record. 

Wai^ickshire County Court. 
Birmingham Court of Reque.^. 
Coventry Court of Record. 
Coventry (County of City) County 
Court. 

Stratford-oi^Avon Court of Re- 
cord. • 

Sutton Coldfield Court of Record. 
^J^wick Court of Record. 

Westmorland CountyiCourt. 

Kendal Court of Requests. # 
Wiltshire County Court, North- 
ern Division. ■ 


Wiltshire County Court, Southern 
Division. 

Bradford Court of Requests. 
Chippenham, etc., Court of Re- 
quests. 

Devizes Court of Record. 
Marlborough C(^rl of Record. 
Melksham Court of Requests. 
Salisbury Court of Record. 
Trowbridge Court of Requests. 
Warminster Court of Requests. 
Westbury Court of Reciuests. 
Worcestershire County Court. 
Droitwich Court of Record. 
Evesham Court of Record. 
Kidderminster Court of Request '. 
Old Swinford Court of Requests. 
Worcester Court of Pleas. 

Yorkshire County Court. 

Allertonshire Liberty Court. 
Eweross Wapentake Court. 
Keighley Manor Court. 
Kimberworth Court Baron. 
Knaresborough Borough, Forest, 
and Liberty Courts. 
Langborough Court Baron. 
Pickering Manor Court. 

Pontefract Honor Court. 

Richmond and Richmondshire 
Baron Court. 

Ripon Court Military 
Rotherham Court Baron. 

Skipton Honor Court. 

Staincliffe Wapentake Court. 
Wakefield Court Barqp. 

Whitby Strand iLiberty Court. 
Barnsley Court of Requests. 
Beverley Court of Record. 
Beverley Court of Requests. 
Doncaster Court of Pleas. 
Doncaster Court of Requests. 
Ecctesall Court of Requests. 
Halifax Court of Requests. 

HedoE Court of Record. 
Kingston-upon-Hull Court of Re- 
cordt ^ 

Kingston-upon-Hull Court of Re- 
• quests.^ • ^ 

Pontefract Burgess and Foreign 
Court. ^ 

Richmemef Court of Record. 

Ripon uanon Fee Court# 
Rotherham Court«o( Requests. 
Scfrbofbugh Coiftt of Record. ^ 
Sheffield Court of Requests. • 
York Coilrt of Record. 
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Anglesey County Court. 

Breconshire County Court. 

Duke of Beaufort Court Baron. 
Brecon Court of Record. 

Cardiganshire* County Court. 

Carmarthenshire County Court. 
Kidwelly Honor or Lordship and 
Liberty Court. 

Perfeth Court Baron. 

Carmarthen Court of Record. 
Kidwelly Hundred and Mayor’s 
Court. 

Carnarvonshire County Court. 

Denbighshire County Court. 
Bromfield and Yale Lordship 
Court. 

Chirk Lordship Court. 
Cynlleth-yn-Jail Manor Court. 
Denbigh Court of Pleas. 

Ruthin Lordship Court. 


Flintshire County, Court. 

Glamorganshire County Court. 
Cardiff Court of Record. 

Neath Borough Court. 
Merioneth County Court. ^ • 

Montgomeryshire Couaty Court. 
Arnstley, Isgoed, and Ywchgood 
Court Baron. c 

Montgomery Court of Record. 
Welchpool Borough Cfurt. 

Pembrokeshire County Court. 
Haverfordwest Monthly aj^d Fif- 
teen Days* Courts. 

Pembroke Borough Court. 

Radnorshire County Court. 
Painscastle Court Baron. 

Rhyader Court Baron. 

Knighton Court Baron. 

New Radnor Borough Court, y 


XXIX 

A List of the Offices in the Gift of the Lord Chancellor, jhe 
Master of the Rolls, the Chief Justices, and the Chief Baron 
OF THE Exchequer. Parlt. Papers (*825) xix 294. 

I 

The Lord High Chancellor of England 

Accountant-General. 

1 1 Masers i^, Chancery. 

4 Sub or Deputy Registers. 

Clerk of the Reports. 

2 Entering Clerks. 

24 Cursitors. 

Register of Proceedings under Commissions of Bankrupts. 

5 Commissioners of Lunatics. ’ 

Clerk of the Letters Patent. 

Examiner of Letters Patent. 

Purse Bearer. 

Principal Secretary. 

R^eiver of Fines in the Cursitors Office. 

Secretary of Decrees, Injunctjons, and Appeals. 

Secretary of Commii:sions of Peace, and of Commissions o%Bankrupts. 
Secretary of Commissions of Lunacy. * 

Secretary of Preseiftations. 

Secretary of Briefs. •> 

Genfleman of the Chamber. 

Usher of ihy Hall. „ ,, 

>.4 Persons for keeping order in the Coun. 
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2 Examiners. 

6 Clerks, t 

Keeper of the Records in the Tower.^ 
Keeper of the Records in the Rolls Chapel. 

3 Clerks of the Petty Bag. 

Usher of the Court. 

% P reacher at the Rolls Chapel. 

Reader at thd Rolls Chapel. 

Chief Secretary. 

Vnder Secretary. 

Secretary of Causes. 

SecretJi-y of Decrees and Injunctions. 

2 Gentlemen of the Chamber. 

U|];ier of the Hall. 

Porter at the Rolls. 


The Lord Chief Justice of the Court of Rinjfs Bench 


The Chief Clerl^ 

2 Clerks of the 'fieasury and Gustos Brevium. 

JL Filazers, Exigenters, and Clerks of the Outlawries for all the Cities and 
^ Counties of England, except Essex and Monmouth. 

Filazer, Exigenter, and Clerk of the Outlawries for the Counties of Essex 
and Monmouth. 

Clerk of Nisi Prius in Middlesex. 

^ Clerk of the Errors. 

Associate and Marshal at the Sittings of Nisi Prius in London and 
• Middlesex. 

Clerk it the Sittings of Nisi Prius in London and Middlesex. 

Clerk to tne ^rd Chief Justice. 

• CHer at the Sittings of Nisi Prius in London and Middlesex, 
'frainbearer to the Lord Chief Justice. 

Housekeeper at the Treasury Chamber. 

Lord Chief Justice^ of the Court of Corntnon '^leas* 


First Prothonotary. 

• Third Prothonotary. 

Cbrk of me Essoigns. 

• Clerk of the Warrants, Inrolmentf.\and Estreats. 

Clerk of the Supersedeas. \ ♦ 

)(xigenter. ^ 

Clerk of Errors in the Exchequer Chamber. « 

Clerk of the King’s Silver. • 

Filacer for London, Middlesex, Bedford, Berks, Bucks, Oxford, Corn- 
wall, Gloucester, Hereford, and Worcester. » 

Filacer for Hants, Wilts, Sussex, Surrey and Kent. ^ ^ 

Filacer ftp Norfolk, Stafford, Northampton, Sald^), Rutland, Monmouth, 
Bristol, Dorset, Poole, Somerset, Lancaster, Chester and Durham. 
Filacer for Derby, Leicester, Nottingham and Wlrwick. 

^^JQlacer for Essex and Herts. * ^ 

• • ... 

^ The appointment of tffis Officy is made witl^the §pprobatio|f of His Majesty 

under his Sign Manual. ^ 
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Filacer for Cambridge, Huntingdon, Lincoln and City, an(f Suffolk. 
Filacer for Cumberland, Northumberland, Westmorland, ' Newcastle , 
Devon, Exeter, Kingston-upon-Hull, York and Yorkshire. ' 

Clerk of the Jurata. * t 

The Associate. 

The Marshal. 

Crier. # 

2 Clerks to the Chief Justice. 

Treasury Keeper. 

Clerk of the Treasury. 

Clerk of the Errors in Common Pleas. 

The Lord Chief Baron of His Majesty's Court of Exchequer 

Master and Accountant-General. 

Master. 

Clerk to the Masters. 

Clerk of Reports. 

Marshal and Associate. 

2 Clerks to the Lord Chief Baron. 

Examiner. 


XXX 

Extracts from the Report of the Commissioners upon Saleable 
Offices in the Courts of Law 

Parlt. Papers (i8io) ix 128- 


The Kinyjs Bench, 

In the Court of King’s Bench the following persons holdoOffices or 
Appointments which are saleable, and the right of nomintition to such 
Offices or Appointments is as follows, viz. : — ^ ^ 

Appointed iy 

The Chief Clerk 

The Clerk of the Treasury and Custos Brevium V The Lord Chief Justice. 
The Filaeer Ex^enter and Clerk of the Outlawries ) 


The Clerk of the Rules on the Plea side 
The Clerk of the Papers on the same side 
The Clerk of the Declarations 
The Clerk of the Common Bails Estreats and 
Posteas 

The Clerk of the Dockets * 


119 JLUi 

/ 


The Cfiief Clerk. 


The Clerks of the Inner ^nd Outer Treasury 

The Clerks of Nisi Prius ^ > The Custos Brevium 

The Bagbearer on the Plea side ) 

The net annual receipts of the several Officers above mentioned, upon an 
S'Jerage of three years eR^ing at tfte period when the accounts ^re last made 
up respectively were as follows : subject to the deduction oPthe Property 
Tax, and to the alloiii^ces made to the several Deputies by whom the 
Duties of some of the Offires were discharged, viz. : — 



APPENDIX 


687 


Offices Executed by Deputy 


TKe Chief Clerk . 

. 1 8 6 

Paid the Deputy ;^20o 0 

i 

The Custos firevium 

• 2,019 7 4 

The Deputies are paid by 
fees assigned to them. 

The Filacer Exigenter and Clerk 
of the Outlawries 

[ 5.104 16 9 

Paid Deputies 567 5 

The Clerk of the Declarations 

0 

0 

O' 

Paid Deputy 1 20 0 

The ^Clerk <pf the (^ommon Bails, 1 
Estreats and Posteas . J 

[ 229 3 10 

„ 100 0 

The Clerk of the Dockets 

851 I 6 

71 77 290 7 

The Clerk of Nisi Prius for the! 
Western apd Oxford Circuits j 

343 " 4 

77 77 79 ® 


5,022 19 3 

;t «356 13 


Offices Executed in Person 


The Clerk of the Rules on the Pleas side .... 
The Clerk of the Pipers on the Pleas side 

The Clerk of the Inner Treasury 

Tme Clerk ofthe Outer Treasury 

The Clerk of Nisi Prius for London and other Cities 
The Clerk of Nisi Prius for Northern and Norfolk Circuits 
Jhe Clerk of Nisi Prius for Home and Midland Circuits . 
jhe Bag bearer 


1 5,022 

19 

3 

3.383 

II 

7 

1.580 

0 

II 

32 s 

*5 

5 

158 

*9 

6 

689 

I 

I 

517 

10 

8 

200 

12 

8 

85 

10 

0 

^21,964 

I 

I 


The 

Lord Chief Justice. 


The Cdhtmon Pleas, 

. . 

Jhe following Persons hold Offices or Appointments which have been 
considered as saleable, and the right of nomination to such Offices or 
Appointments is as follows : — 

^ ^Appoynted by 

The first and third Prothonotaries 
The Clerk of the King’s Silver 
The Clerk of the Jurata 
^he Clerk tlf the Essoigns 

Jhe Clerk of the Warrants, Inrolments and Estreats 
The Exigenter 

Th« Clerk of the Supersedeas 
Th# Filacers 

The Clerk of the Errors in the jCxchequer Cham*ber 

The second Prothonotary 
The Clerk of the Juries 

The three ^ondaries 

The net annual receipts of the several Officers of the Court of Common* 
Pleas above mentioned, upon an average of three ^em-s ending at the periods 
^Utawthe accounts were last made up respectively were as follow : jubject to 
the deduction of the*PAj^rty Tax, and to the allowances ma^e.to the several 
Deputies by whom the duties of some of the Offices were discharged, viz. 


{ The Lord Chief Justice 
on the nominc^ion of|g 
the Custos Brevium. 
The :^spectivc ProthonotAn#?^ 
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Offices Executed by Deputy 

Paid Deputy^ 


The Clerk of the King’s Silver • ;£S38 9 4 
The Clerk of the Jurata, on an aver-'l , 
age of two years . . / ° ' 

The Clerk of the Essoigns . . 140 o o 

The Clerk of the Warrants, Inrol-\ ^ 

ments, and Estreats . . . j ® 

The Clerk of the Juries . . . 72 13 ii 

The Clerk of the Errors in the Exo . ^ 

chequer Chamber . . .) *>333 *6 7 

The Filacer for Surrey, Sussex and'i 
Kent, Hants and Wilts . . j 

The Filacer for Norfolk and Norwich,'^ 

Stafford, Northampton, Salop, 

Rutland and Monmouth, Lan- 
caster, Chester and Durham 
The Filacer for Derby, Leicester, \ 

Notts, and Warwick . . . j 

The Filacer for Cambridge and\ 

Huntingdon, Suffolk and Lincoln/ 

The Filacer for Essex and Herts . 


271 4 o 


56 5 o 


30 o o 


31 5 


42 10 


»o 5 


Offices Executed in Person 


;£2i 6 12 10 
12 12 0 j 
70 0 o 


221 19 
' 12 12 
125^ o 


45 4 o 


Y\ 


600 


6 5 
11^0 


£739 o « 


Three Prothonotaries each ;£i,627 13s. 4d. including ^^225 
each deducted in their Return for Premiums on Life In- , 

surance 

The Register and Clerk of the Supersedeas 
The Filacer for London and Middlesex, Bedford, Berks, 
Bucks, Oxford, Cornwall, Gloucester, Hereford, and 
WorcesteAncludlng ;£429 5s. deducted in his Return for 
Premium on Insurance and Interest of Purchase Money 
The Filacer for Somersetshire, Bristol, Dorset, and Poole 
The Filacer for Devon and Exeter, Cumberland Westmor- 
land, Northumberland, and Newcastle-upon-Tyne, York- 
shire, City of York, and Kin^ston-uj^n-Hull . 

Three Secondaries, including ^ i^o ^ch deducted in their 
Return for Interest of Purchase Money and Premiums of 
Insurance . . s , . • ^ • 


£4,4^ 10* 5 


4,883 


7 

3 

4 

1,299 

5 

0 

31 

14 

11 

t; 


• 

64 

€ ■ 

10 

ff 




1,410 

0 

0 


£12,102 4 2 


•XXXI 


WR];r DE CORONATORE EUGENDO 

Rex«,*c. Vicecomiti vl'. Salutem. QuiaJ. D. unus Coronatorum 
trorum in comi^atu tuo minus sufficiens vel idoneus ec]r ad ea quae ad officium 
Coronatoris in ebdem Coifiitatfi pertinent cffccipienda ut ex testimonio fide 
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digno actepimus. Tibi praecipimus quod in pleno Comitatu tuo ex assensu 
ejusderA '(Somitatus loco ipsius J. eligi facias unum alium Coronatorem qui 
praestito Sacramento prout mods est extunc ea faciet et conservet quae ad 
officiuiq Coi^onatoris pertinent in Comitatu praedicto et talem eum eligi facias 
qui melius sciat et possit ofificio illi intendere. Et nomen ejus sciri facias. 
Teste etc. 

Registrum Brevium, Appendix 19-20. 
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Ac BTIA& CLAUSE, 221, 222. 

Accbdas ad curiam, writ of, 178, 201. 
Ac^das ad hundrudum, writ of, 201. 
Ac^dbnt, 457, 466. 

Account, action of, 458 ; remedy given 
by Chancery, 458, 459. 
Accountant-General, the, 440. 

Adams, Professor, 40, 446. 

Adjuncts, commi^on of, 604. 
Administration op Estates, 459, 466. 
Administration, grants of, 626, 627. 
^MINISTRAWB LaW, 316. 
Administrators, 627, 628. 

Admiral, 530, 533 ; title of, 544 ; judicial 
powers of, 545, 546. 

Admiralty, 407, 409; see Courts, Ad- 
H miralty. 

Advowsons, 630. 

Aqistbrs, 96. 

Aids, 55# 

Airmyn, WiUiam, 419. 

Alexander, Mr*, 218. 

^ Allocate, writ of, 43. 

AhAlphi, laws of, 528. 

Amerciamenta hominum, 132, 133. 
Anesty, Richard, 34. 

Anglican theory of the Reformation, 

591 , 596-597. 598. 

Annates, 589, 592. 

Appeals of Murder, 310, 645. 
•Appeals, Statute of, 589 ; preamble of, 
59%; its unhistoric character, 591; 
* accepted by lawyers and ecclesiastic^^ 
59^9 594. 598; provisions as to ap- 
ftals, 604. 

Appellant, the Lords, 378, 379. 
Appellate Jurisdiction Acts, %3'645. 
Archa, 45. 

Archdeacon’s Court, 599, 600. 

Arches, court of the, 60 x. 
Armitaob-Smith, 1x5. 

Arms, AitiailDf, see Assize of Arms. 
Articles of the Byre, 269. 

t ARTicuLi Clbri, 585, 587. 

Assets, marshalling of, 466. 

" ^lemBES XH Bankruptcy, 470. 

Asbisa vbrtitur in j 9 rA^m, 330. 
^ssiZB, commission of, 275, 276 ; ovolu- 
1 ^ tion of word Assisa, 275, 276 ; Juris- 


diction given by the commission, 276 ; 
special and general commissions, 
277; extensions of this jurisdiction, 
278, 279 ; lawyers on the commission, 
280, 281 ; relation to common law 
courts, 281-283 ; provisions of Judicat- 
ure Acts as to, 639, 642. 

Assize op Arms, 294. 

Assize op Bread and Beer, 132. 

Assize, the Grand, 47, 48, 51, 178, 275, 
309. 314 ; origin of, 327-328 ; function 
of» 327-328 ; composition of, 328 ; dis- 
use of, 329. 

Assize Utrum, 276, 314, 329 ; develops 
into a jurata, 330. 

Assize of Clarendon, 15, 39, 47, 50, 71, 
76, 77, 294, 311. 313. 331. 322, 323. 

Assize op Northampton, 47, 50, 71, 294, 

313. 329- 

Assizes, the Petty or Possessory, 47, 48, 
51. 56» 3x4, 329; darrein present- 
ment, 276 ; mort d’ancestor, 275 ; 
novel disseisin, 35, 275. 

Associates, 262. ' 

Assumpsit, action of, 456. 

Atkyns, Sir Robert, 465. 

Attachment, court of, 97, 98, 107. 

Attainder, Acts of, 381. ^ 

Attaint, jury, 339.* 

Attaint, writ of, 337-340 ; see Jury. 

Audience, court of, 601. 

Audita Querela, writ of, 224, 462. 

Auditors of Petitions, 359, 360. 

Audlby, 410. 

Australian Constitution, the, 522, 

V 523*^ 

''XvERAOE, 552. 

Ayton, Jghn of, 582. 

B 

Bacon, Francis, 410, 41 x, 424, 428, 

4%9, 508, ^ix, 513, 631, J32fm 
Orders, 465; ^ 

Bacon, Nicolas, 410. 

Baobhot, W^er, 350, 633. 

Bail, comimn and special, 220, 22X. 

Baldwin, Professor, 204, 35JJ 356, 359, 
399 . 403. 408, 485. 4f3.^9i. 492. 495 - 

BallaI d, 31. 

Bankruptcy, jurisdiction, 443, 47 o* 47 S« 
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Barcblona, 527, 528. 

Barkelby, Dr., 418. 

Barones Scaccarii, 44. 

Battle, trial by, 60, 645 ; what it was, 
308; its wide use, 308, 309; em- 
ployment of champions, 309; cases 
in which it survived, 309, 310; its 
abolition, 310. ^ 

Bbambs, 438. 

Beaumanoxr, 315. 

Bbawes, 570. 

Beck, Adolf, 217. 

Bkckbt, Thomas, 40, 615. 

Bbnbdictus Abbas, 51. 

Benefices Act, 614. 

Benefices, grants of, 25. 

Benefit of Clbroy, 615. 

Bentham, 397, 426, 633, 635, 

Bbrardo db Sestars, 544. 

Bereford, C.J., 178. 

Bbrbwick, J., 270. 

Berkeley, Lord, 378. 

Bilingual Laws of William I., 3, n. i. 
Bills in Chancery, 406, 646. 

Bills in Eyre, 448, 449. 

Bills op Exceptions, 223, 224, 282, 642. 
Bills of Exchange, 552, 570, 571, 572. 
Bills of Middlesex, 220-222. 
Birmingham, court of Requests, 190. 
Bishops, position in county court, 6 ; see 
Lords Spiritual. 

Black Book of thr Admiralty, 527, 

„ 345.546. 

Black Death, 288. 

Blackburn, Lord, 595. 

Blackstonb, II, 108, 173, 183, 190, 191, 
415, 416, 454, 467, 468, 474, 496, 579, 
598, 631, 635. 

Bolland, 82, 83, 265, 267, 269, 271, 334, 
448. 

Bona Notabiva, 602. 

Book of the Councx'l, 490 ; of Entries, 
493 < 

Booth, 330. 


Bot, 22. 

Bottomry Bonds, 557, 559. • 

Bow Street Office, 147. 

Bowen, Lord, 645, 646. < ^ 

Bracton, q, 77, 87, 179, 196, 204, 231, 
264, 267, 268, 278, 303, 304, 311, 
316, 324. 326. 330, 333 * 338, 339 . 340, 
352, 386. 387. 447. 473 . 537 . 583. 599. 
626, 628, 631. 

Bramston, Sir J., 428. ^ 

Breach of Faith, 456. 

Bristol, Lord, 378, 379. 

Britton, 77, 196, 206, 231, 324, 331, 33^, 
387. 

Bromley, 410. 

Brougham, 131. 

Brus, Robert de, 205, 252. 

Buller, j., 553. 

Burh, 138, 535. 

Burke, Edmund, Introd. 

Burley, 510. 

Burnell, Robert, 396. 

Busones, 9, 268. 

o 

C 

CAtSAR, Sir Julius, 414. ^ 

Camden, 496. 499, 575. 

Campbell, Lord, 392, 438, 637. 

Canon Law, the mediaeval, 582, n, i: 
dependence on the Pope, 582; 
lations to the common law, 584-587; 
effect of Reformation on, 588-589; 
study of, discouraged by Henry VIIL, 
592; proposed reform of, 592, 593, 
594 -595. 618. ^ 

CaPITULA CORONiS, 50-51. 

Carlisle, Statute of, 585. 

Carlton, William, 232. 

Carta Mercatoria, 529, 541 
Casual Ejector, 645. 

Catalla Velonum, 132. .. , 

Central Office of the Supreme*^ 
Court, 648. 

Certiorari, writ of, 228, 390, 553. 
Challenges of jurors, 33^337. 


Booty of War, 559. 

Borh, 14, 15, 76. , 

Boroughs, 30-31 ; how different from Chalmers, 348, 350. 
other communities, 31 ; charters of, jfHAMBERLAiN, 35, 483. 
31, 140- X41 ; custumals of, 31 ; variJlCHAMBERS, Judges’, 445. 
ous origins of, 1381-40 ; controllea | Champions, 309. 
by the common law, 140- 14c ; diver- 
sity of, X4X-Z42; criminal courts of, 

142-148 ; the leet in, 142-143 ; com- 
missioF of the peace in, 143 ; quarter 
Bfssions in, 143, 144; the recorder, 

^45*; I'Ondon, 145; pf^y sessions 
f in, 143, 144, Z45 ; trading justices in, 

IA5 ; the Bow Street Office, 147 ; 
stipendiary magistrates^ in, 147-148; 
civil counts in, 148-151 ; fbfeir variety, 

149-150; their fudges, 150; their de- 
cline, 150 ; sfctclapts to rpviv^ 151 ; 

•immercial courts of, 536-539. 


Chancellor, the Lord, 379, 483, 484, 
493. r* 9 . 534. 545 . 58*. 64a ; origin of 
name, 37; Anglo-Saxon and early 
Norman period, 37; baronial Chan- 
cellors, 395; superseded by officials, 
395-396 ; his position, 39^^97 ; control 
over writs, 3^, 397-398 ; leading mem- 
ber of the Council, 399-402, 404; 
head of a department, 402-403 ; the 
Chancellor and the Keeper <^th|U 
Privy Seal, |?37tto8; ChancellSs of 
the sixteenth and seventeenth cen- 
turin, 410-412; his patronage, 4x7, 
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439> Mx inadequate control of his 
courtr 4I7-428, 435 ; office in commis- 
sion under the Commonwealth, 433- 
434 \ S/ork^of court too much for him, 
437 * 439 1 mediaeval relations to the 
judges, 451 ; favours prerogative in 
seventeenth century, 463 ; jurisdic- 
\tion conferred on by statute, 469; 
bankruptcy jurisdiction, 470-473 ; 
* jurisiliction iy lunacy, 474-476; com- 
mon law and equity jurisdiction, see 
Courts, Chancery. 

CHANCELLOR OF THE EXCHEQUER, 44, 

639. 

ChancAlor, the Bishop’s, 599. 
Chancery, Saxon and early Norman 
kings, 15, x6; growth of separate 
(ftpartment, 37-38, 44. 

Chancery, court of, see Courts, Chan- 
cery. 

Channel Islands, 520, 521. 
Charlemagne, 18, 165, 581. 

Charles I., 512, 5^5. 

Charter PARTiEsf552, 556, 557. 

Chase, a, 100. 

GHaucrr, 6|p. 

Xhestkr, franchise of Earl of, 27 ; county 
palatine of, 117, xi8, 119, x2o; 
justice of, 119, 124, 126; courts of, 
119, 120, X31, 132 ; control of courts 
H of, by common law, 120; county 
court of, 188; Star Chamber, juris- 
diction of its Exchequer court abol- 
^8hedj,5i5. 

Chief Clerks, 445. 

Church and mediaeval relations, 

^0-588; after the Reformation, 588- 
^8. 

Church Discipline Act, 612. 

Cinque Ports, Admiral of, 544; juris- 
diction of courts of, 531, 532.^ 

Circuit System, effects of, 283-284. 
ClftcUMSPRCTB AoaTIS, 585, 587. 
Citations, Statute of, 6oz. 

^CiTY OF London Court, 151. 

Civil Law, the Roman, 592, 594. 
ClaAndon, Assize of, see Assize. 
Clarendon, Constitutions of, 35, 39, 329^ 
§15. 630. 

CLffitBNDON, Lord, 379, 435, 580. 
Clementines, the, 582, i, 583L 
Clergy Discipline Act, 612, 613. 
Clerks, of the Chancery, 403 ; of the 
common law courts, 403; of the 
King’s Bench, 250, 257-258, 261 ; of 
the marl^, 150 ; of the Peace, 
290. * 

Clerks, the Six, duties, 421-422; how 
they performed them, 422 ; their office 
>reg)ra^ as property, 424-42^; at- 
tempted reform ofj|»4|^ salaries of, 
440-44Z ; abuses in the* ffice o^ .^41- 
442 ; abolition of, 444. 


Clerks, the Sixty, 422-423. 

Cnut, laws of, 14, 19, 23. 

CocKBURN, C.J., 347, 534, 552. 

Coke, 59, 62, 73, 74, 75, 81, 99, 109, xig, 
x6i, 180, 181, 182, 194, 198, 203, 206, 
208. 2X2, 251, 274. 294, 295, 332, 334, 
335 . 336. 343 # 547 , 362, 369, 381. 
415,428, 451.461. 462, 494. 496,499, 
507. 509. 511 , 512, 513, 536, 553, 554, 
558, 564,610, fill, 618, 621. 
Coleridge, C.J., 216. 

Collins, M.R., 647. 

Collision, 552. 

Commendation, 21-22. 

Commercial Courts, see Courts, Com- 
mercial. 

Commercial law, 528-529 ; administered 
by court of Admiralty, 552 ; ab8*‘>rbed 
by common law courts, 568-573. 
Commissioners in Bankruptcy, 470, 
471, 472. 

Commissioners of Oaths, 445. 
Commissions of Enquiry, 436, 442-443, 

635. 636. 

Common Bench or Common Pleas, see 
Courts, Common Pleas. 

Common Law Courts, see Courts, Com- 
mon Pleas, King’s Bench, Exchequer, 
Exchequer Chamber. 

Common Law Procedure Acts, 636; 
fusion of law and equity effected by, 
637 ; as to procedure in error, 643. 
Common Law Procedure Commission, 

636, 637, 638. 

Commons, House of, powers of judica- 
ture, 362-363 ; why never asserted, 363- 

364. 

Commonwealth Period, proposed es- 
tablishment of county courts, 189; 
other proposed changes in the judicial 
system, 428-434.^ ^ 

Communal Courts, 5-15, 65-87, 
Commune Concilium, 352. 
Compurgation, 60, 305-308, 645 ; what 
the compurgators swore to, 305-306 ; 
rules as to, 306 ; courts in which used, 
306; scope narrowed in royal courts, 
306^^07 ; surviving cases, 307-308 ; 
^ abolition, 308 ; not admitted by Law 
Merchant, 570; used in the ecclesi- 
astical fourts, 585. 

CoMPUTATB, writ of, 43. 

COMYN, 201 . 

Concilium Magnum, 353. • 

Concilium Ordinarium, 353. • 

CONSBRVATOf .S OF THE PEACE, *287, 288, 

291. * 

CONSBRVATOl^ OF TrUCBS, 546. 
Conbidbra|ion, 456. 

Consistory Court, 599, 6oom 
Consolato del Mar^ s^ 7 , 528. 
ConsqNpIdaeion, 461. • 

Constable, 35. 
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Constable and Marshal, 388, 392 ; | Council of the West, 502, 


court of, see Courts, Constable 
Marshal. 

Constitutions of Clarendon, 
Clarendon. 

Consultation, writ of, 229. 

Contempt of Court ,^58. 

Contempt of ProcesV 553 > 

CoNTUMACE Capiendo, writ de, 632. 
u Conversion, 466. 

Convocation, 603, 604, 608. 

Cooper, C. P., 421, 439. 

Copies, office, 426, 427, 445. 

Coram nobis, writ of, 224. 

Coram vobis, writ of, 224. 

Coroner, origin of, 82>83; why instituted, 
82 ; varieties, 83 ; numbers and quali- 
fications, 83-84 ; how appointed, 84 ; 
duties, 84-85 ; his inquest, 85 ; many 
duties become obsolete, 86; surviving 
duties, 86-87; duties in relation to 
criminal law, 296 ; see Courts, 
Coroner's. 

Costs, power of Chancellor to give, 403. 

CoTTENHAM, Lord, 465. 

Council, 187, 399, 534, 546, 547, 553, 562; 
no jurisdiction in error from common 
law courts, 361-362 ; petitions to, 401 ; 
arrangements for hearing petitions, 
401-402; petitions sent to Chancery, 
403 ; relations with the Chancery, 404 ; 
jurisdiction of Chancery and Council, 
405-407 ; breakdown of Council, 408 ; 
revival, 408-409; relation to King’s 
Bench, see Courts, King’s Bench; 
lunacy appeals, 475 ; becomes an 
executive body, 477-478; but retains 
judicial powers, 478-479; composition 
of, in Middle Ages, 480-485 ; jurisdic- 
tion of, 485-492; procedure of, 485, 
486, 488 ; r^rm o^ in Tudor period, 
492-493; legislation as to, 493-495; 
lines of cleavage, 495-496; growing 
separation from the Star Chamber, see 
Courts, Star Chamber; early Stuart 
period, 508-516 ; later history, 516-525, 
and see Courts, Judicial Committee; 
relation to High Commission, 6q8. 

Council at Westminster, 495-496. a 

Council with the Kino, 495-496. 

Council, the King’s, in Pidliament, 
352-355; case* I’eard by it, 354; 
petitions sent to it, 354-355 ; groups 
composing it, 355-35^ ; change in its 
^-Ving, 356-357. t 

Council cf the North, t'2, 1x3, x88, 

r 189, 502-503, 507, 510, 512 ; contest as 
to jurisdiction, 5 10-5 12 ; abolition. 5x5. 

Council of Wales and the Marenes, 
124, 125-^28, 188-189, 502-503, 507, 5x2; 
controversies ^as to its jurisdiction, 
126, 5x0-512; tne Act ofcx64% 127, 
9 c 5 ; abolition, 128, 5x5. 


and Councillors, baronial, 480-^82 ; ^official, 
480, 481 ; sworn, 482, 483 ; under 
see Tudors, 492 ; ordinary add pr^vy, 495, 
496, 500. 

County, Officials of, 6. 

County Court, see Courts, County 
Court. r 

County Palatine, see Palatinates. 
Courts — - • ^ 

Importance in English legal history. 
Introduction. 

Admiralty. 5031 504. 508, 518, 524. 635^; 
rise of 544-546; development in, 
sixteenth century, 546-547 appeals 
from, 547 ; jurisdiction of, in Middle 
Ages, 548-549; criminal, 550-552; 
civil, 552 ; attacked by common<Aw 
courts, 553-554 ; attempts to settle 
controversy, 553, 555 556, 557-558 ; 
eifects on law, 554-555 ; permanent 
results, 558 ; modern legislation, 
558-559 ; Admiralty droits, 559-56i ; 
prize jurisdiction,^6x-568 ; procedure 
ofi 546, 547» 550, 555 ; merged in 
High Court, 639; Prolate Divorce 
and Admiralty Division, 640. ^ 

Appeal, court of, 638 ; judges of, 642 ; 
jurisdiction of, 642, 643 ; procedure 
of, 643. 

Appeal, court of, in Chancery, 443-444,^ 
642. 

Bankruptcy, district courts of, 473; 
London court of, 444, 4;^3, 63 J; 
new county courts, 473., 

Borough courts, see Bqroughs. 

Central Criminal, 285, 551. 

Chancery, growth, 395-4x2 ; separation 
from Curia Regis, 395-396 ; position 
of the Chancellor, 396-397 ; his 
relation to the judicial system, 
397-400; why related to the king’s 
extraordinary jurisdiction, 40o-4(Q; 
Chancery becomes a court, 403 ; but 
closely related to the Council, 404 ; | 
mediaeval jurisdiction ox' Chancery 

/ and Council, 405-407; sepaxtltion# 
from the Council, 405-409; regular 
series of decrees, 409; Chancellors 
originally ecclesiastics, 410, ^54* 
456J tend to become lawyers, 
4x0^412 ; organization of the court, 
416-423 ; defects of organization — 
before Great Rebellion, 423-428, 
Commonwealth period, 43X-434, after 
Restoration, 435-442 ; ^ reorganiza- 
tion, 442-445; juri^icTOn-— origins, 
446-452, common law, 452-453, 
Suitable, 453-469, other brancto, 
469-476; conflict with cou^ oU 
common 1^ 499-465 ; appeals from, 
3P-375 ; uburps testamentary juris- 
diction of ecclesiastical courts, 629 ; 



INDEX 


695 * ' 


CouRTA-l;off/.-~ 

mCTgId in High Court, 639 ; 
Chancery Division, 640; 479, 485, 
49 ^ 49 |l 503. 508, 512. 

Chester, see Chester. 

Cinque Ports, 504. 

Commercial, 26, 33, 64; of fairs and 
boroughs, 535-538 ; decline of, 558, 
569; in private hands, 538-539; 
bc^ongingjto boroughs, 539 ; of the 
Staple, 542-543 ; Staple becomes 
obsolete, 570. 

Common Pleas, origins, 51-53 ; Magna 
Carta, 56; separation from King's 
Bench, 195-196, 477 ; place of sitting, 
196-197 ; judges of, 197 ; jurisdiction, 
198-203 ; real and personal actions, 

• 198-199 ; encroachments of King's 
Bench, 197-200; over local courts, 
200-202 ; issue of prerogative writs, 
202-203 ; over its officials, 203 ; 
fictitious process of, 221-222 ; original 
close relation to King's Bench, 448 ; 
merged in Hij|h Court, 639 ; Common 
Pleas Division, 640 ; merged in 
King's Bench Division, 641. 

Constable and Marshal, jurisdiction 
over army, 573 ; over cognate matters, 

573- 574 ; statutory limitations, 

574- 575 ; Tudor extensions of juris- 
diction, 575-576 ; Petition of Right, 
576; superseded by courts martial, 
577; the Mutiny Acts, 577*578; 
her^aldic jurisdiction, 578-580; over 
slander. 580. 

Coroner’s, 85; its powers, 85 ; its rolls, 

• 85-86. 

County (Old), in Anglo-Saxon period, 
6-11 ; constitution in thirteenth cen- 
tury, 69 ; jurisdiction in Anglo-Saxon 
period, 8, 9 ; activities in thirteenth 
century, 69, 70 ; reasons tor its dis- 

• use, 70; larger and smaller courts, 
70 ; Parliamentary elections, 70 ; 
decay of, 71-72 ; jurisdiction curtailed, 
72-73 T unpopularity of, 74 ; Act of 

•1887, 75. 

County (New), 65, 75; need for de- 

p centralization, Z87-19X ; creation of, 

• 191 ; organization of, 192 ; jurisdic- * 
tion, 192; proposals for reorganiza- 
tion, 193 ; appeals from, 64I. 

Criminal Appeal, 217-218, 282. 

Crown cases reserved, 217, 282, 639, 
640. 

Delegate see Ecclesiastical Courts. 

Divorce,%4 ; merged in High Court, 
639 ; Probate, Divorce and Admiralty 
Division, 640. 

Pgchy of Lancaster, see Lancaster. 

Durham, see DurharA 

Ecdesiastical, abolished hjr Long 
Parliament, 61 z ; under Common- 


wealth, 61 1 ; Restoration legislation, 

61 1 ; High Commission^ 505, 594, 
595-59?! 597 ; origins, 606 ; statutory 
authority for, 606 ; evolution of, 
606-608; position and jurisdiction, 
608-609; attack on, 610-61 1 ; aboli- 
tion, 611 ; Ordinary t Diocesan, 
5^-600, 613* Peculiar, 600; Pro- 
vincial — Arches, 6or, 604, 612, 613, 
Audience, 601-602, 604, Preroga- 
tive, 602, of Peculiars, 602, of Vicar- 
General, 602, of the Archbishop of 
York, 602, judge of, 602 ; Delegates, 
375. 518, 547. 600, 601, 609 ; 603 605 ; 
Statutory Courts, Church Discipline 
Act, 612; Clergy Discipline Act, 
612-613 ; Public Worship Regulation 
Act, 6x3-614 ; Benefices Act, 614 ; 
Jurisdiction of— criminal, 615-6x6 , 
corrective, 616-620 ; matrimonial, 
621-624 ; Testamentary — Probate, 

625- 626, grants of administration, 

626- 627, conduct of executor or 
administrator, 627-630 ; over ecclesi- 
astical matters, 630-632 ; procedure 
of, 619, 620. 

Exchequer, separation of court from 
financial department, 231-237, 477 ; 
its plea rolls, 232; the Barons of 
the, 232; the Chief Baron, 232; 
separates from King and Council, 

233- 234; limitation of its jurisdiction, 

234- 235 ; the Barons and the other 
Judges, 235-236; their assimilation, 
236-237 ; the Cursitor Baron, 237 ; 
jurisdiction— in revenue cases, 
238-239, over common pleas, 239-240, 
in equity, 240-242 ; transfer of equity 
jurisdiction to Chancery, 443 ; 
relation to circuit system, 279 ; 
relation to Council, ^48 ; merged in 
High Court, 039; Exchequer Divi- 
sion, 640 ; merged in King's Bench 
Division, 641 ; lunacy jurisdiction of, 
474 - 

Exchequer Chamber, origin, 242 ; 
adjournment of cases into the, 242 ; 
^urt of error from Exchequer, 
243-244 ; its defects, 244 ; position 
of the judges in, 244 ; court of error 
froA the King’s Bench, 244-245 ; 
the Act of 1830, 245 ; reforms in its 
procedure, 245-246; merged in ^ 
Court of Appeal, 642 ; see Exchequer. 

^Feudal, 25-26, 64; reasons for theyr Ajjpay 
— grea^ feudal courts impossible, , 
177; suit of court, 177-178; n^ 
needed, ^178; obsolete procedure, 
X79; jurisdiction becomes merely 
appeifdant to landownii^, 179. • 

Forest, see Forests. ^ 

Franchi|e, 17-32, ;* reasons for their 
aecline, 132-133 ; effects of co^rol 
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Courts— conf.— 

of common law, 133; long life of 
some, 133-134, 137-138; hundred 
courts, 134 ; the lect, 78, 81, 135-137; 
the term leet, 135; not merely a 
judicial court, 135-136 ; its decline, 
I 36 'I 37 * r 

High Commission, see Ecclesiastical 
Courts. 

High Court of Justice, the, 638 ; judges 
of, 639; jurisdiction of, 639, 640; 
administers law and equity, 640; 
Divisions of, 640, 641 ; Divisional 
courts, 641 ; appeals to, 641 ; relation 
to circuit system, 642. 

House of Lords, King's Council in 
Parliament, 352 ; meaning of Parli- 
ment, 352-353 ; meaning of Council, 
353-354 ; business of King's Council 
in Parliament, 354 * 355 ; groups of 
members of, 355-356 ; curiales and 
magnates, 355-360; magnates and 
the House of Commons, 360 362; 
hears errors from common law 
courts, 361-362 ; Commons excluded 
from this jurisdiction, 362-364 ; 
settlement of its jurisdiction — civil, 
365-377, original, 365-368, interfer- 
ence in pending cases, 368-370, in 
error, 370-371, courts from which 
error lay, 371-372, appeals from 
Chancery, 372-375, in ecclesiastical 
cases, 375; decisions bind itself, 

375- 376; exclusion of non-lawyers, 

376- 377 ; criminal jurisdiction — 
obsolete, 377-379, impeachments, 
379-385, origins, 380-381, compared 
with criminal appeals, 381, import- 
ance of, 381-383, reasons for disuse 
of, 383-38^ usefulness of this remedy, 
385; triarby peers, 60, 385-390; 
Criminal Appeal Act, 390-391 ; cases 
of privilege, 390-392 ; Admiralty 
Appeals, 585 ; provisions of Judicature 
Act, 643-644; Appellate Jurisdiction 
Act, 644-645; appeals during pro- 
rogation or dissolution, 644. 

Hundred, Anglo-Saxon period, fi-Z3; 
thirteenth century, 70, 71; decline, /r 
75 ; occasional survivals, 75^, 

Judicial Committee of the F^ivy Coun- 
cil, origins, 516-517 ; growth in 
eighteenth century, 517-518; the Act 
of 1^3, 518-5x9 ; compared with 
blouse of Lords, 519-520 ; Appellate 
jurisdiction over foreign^Dominions, 
520-522; principle on which this 
jurisdiction rests, 522-1^3; leave to 
appeal, 523; political im^yirtance of 
this ji£is£ction, 522-524 ; other 
branches of* iorisdiction, 524-525 ; 
jauasi judicial mflctions, 501, 52^525 ; 
cAdmiralty appeals, 524, 547, 565; 


ecclesiastical appeals, syf ^5, 612, 
613 ; paid members, 645. ^ 

King's Bench, connexion with Council, 
204-205 ; 447-448, 449 V reasons for 
separation, 205; Chief Justice of, 
205 ; presence of the King, 206 ; be- 
comes stationary, 206; separation 
from King, 207-209 ; separation from 
Council, 209-2Z I, 477; Council can- 
not redress its erroar, 2ii;^erma-^ 
nent effects of early connexion with 
Council, 2ii; jurisdiction of, 212^ 
criminal, 2x2-218 ; ordinary, 212- 
2x3 ; transferred, 213 ; in error, 213- 
218 ; writ of error, 2x5-216 f 'motion 
for new trial, 206-207 ; special ver- 
dicts, 217 ; Crown Cases Reserved, 
217 ; Criminal Appeal Act, 2 X 7 - 21 : 8 ; 
civil jurisdiction, 218-226 ; original, 
2x8-222; in error, 222-224; bills of 
exception, 223-224 ; errors in process, 
224 ; Audita Querela, 224 ; new trials, 
225-226; superintendence over the 
observance of tTie law, 226-230; 
effects of this jurisdiction, 231; 
merged in High Cour^ 639; the^ 
King's Bench Division, 640, 641. 
Lancaster, see Lancaster. 

Leet, see Courts, Franchise. 

Lords Marchers, see Lords Marchers. 
Manorial, 64-65 ; the court baron, i8x ;f 
separation from court customary, 
x8i-iB 2; the two freeholders, z8%- 
184 ; its business, i84*x85 ; ^imes of 
holding, 185 ; the businrss of court 
keeping, X85-X86 ; deoay of the court, 
187. • 

Maritime, of seaports, 531-532 ; of tne 
Cinque Ports, 532-533. 

Mercantile, 535-543; control of, by 
crowiv. 533-535. 

Palace, 209. ^ 

Petty Sessions, origin of, 293 ; name, 
293.294 ; appeals from, 639, 641. 
Piepowder, 536-540. 

Probate, 630; Probate Divorce ^nc 
Admiralty Division, 565, 640. 

Quarter Sessions, procedure and func- 
tion, 292-293 ; jurisdiction, 2 m; 
appeals from 639, 641. * 

Requ^,t8, relation to Council and Star 
Chamber, 4x2-413; origin and de- 
. velopment, 413-4x4; attack on, by 
common law courts, 4x4-415 ; why 
it disappeared, 415-4x6; 503, 508, 
51a. « 

Small Debt Courts in London, x88. 
Staple, 542. 

Stannary, see Stannaries. 

Star Chamber, 187, 406, 409, 4x2^13, 
414, 4x6, 608, 609; effect 

of gnedisevia statutes, 488 ; the Act 
Pro Camera Stellata, 493-495 ; origin 
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Courts-^A^-— 

oft \ develops into a separate 

court, 497-502 ; style, 499-500 ; mem- 
bers!^, 5j^ ; officials, 500-501 ; pro- 
cedure, ^2; close connexion with 
Council, 502 ; jurisdiction — concern- 
ing state, 504-506, private cases, 
\ 506-507 ; its efficiency, 507-508 ; re- 
lation to common law courts, 509, 
” 512-514 ; political opposition to, 513- 

515 ; abolition, 5x5 ; effects of its 
abolition, 516. 

Steward and Marshal, 208-209; juris- 
diction, 208-209 ; its importance, 209, 
219. • 


Supreme Court of Judicature, the, 638. 

T^rn, 72, 76-82 ; when held, 76 ; com- 
oines two institutions, 76-78 ; articles 
of the, 78, 79; a court of record, 
78-79; liability to attend, 79; pro- 
cedure of, 79 ; Tourn and Eyre, 79 ; 
statutory regulation of, 80-81 ; be- 
comes obsolete 81 ; influence on 
later institutions, 81-82. 

Universities, see Universities. 


^ Wales, seeWales. 

Wards and Liveries, 431, 453, 455, 

475 - 

^Courts ok Record, 64, 71. 

fOVENANT, action of, 455. 

Coventry, Lord Keeper, 411, 428, 

C%^FT Gilds, 568, 569. 

Cranmer, 589, 594. 

Criminal ArfSAL, the, 319, 320. 

^ Crmxinal Conversation, action of, 
624. 

Crompton, 499. 

Cromwell, Oliver, 46, 433, 434. 

Cromwell, Thomas, 592, 606. 

C^WN Office, 263. * 

Curia Ducis, 32, 33. 

Curia Palath, see Courts, Palace. 
•curia Rb«, 7, 8, 477, 479, 480, 518, 
^ 529; compared with the Witan, z6; 
meanings of the term, 32 ; composition 
off 33 » 34-38; work of, 38-41; two 
tgpos of assembly, 35, 38; official 
members of, 35-38 ; consulted by King, 
39; jurisdiction under the ^orman 
kings, 40; business of smaller meet- 
40, 41 ; disintegration, 41, 42, 49 ; 
increase in jurisdiction under Henry II., 
48 ; its rolls, 48 ; its popularity, 48-49 ; 
lines of fi^re development, 53 ; equit- 
able character of its jurisdiction, 446- 
447.448, 449. 

CUR^S SCACCARII, 238-239. 

CusAdES JuDAORUV, 45* 

CUSTOS Brevium, 258, 2^. 

(^UStos Rotulorum, 290. * 


D 

Damage to Cargo, 549, 552. 

Damages Clker, 255-256. 

Danegeld, 19, 22, 23. 

Dane Law, 3, 4. 

Dasknt, 496, 507. 

Davies, 570. e 

De H/Ekktico Comburendo, writ of, 
617, 618. 

De Tocqueville, 348, 349. 

De visu FRANKPLEDQii, the apocryphal 
statute, 79. 

Debt, action of, 455. 

Declaration of Paris, 568. 

Decretals, 582, n. i, 583. 

Decretam Gkatiani, 582, n . i. 

Defence, the formal, 301. 

Deodands, 560, 645. 

Despencrrs, the, 481. 

Dialoqus db Scaccario, the, 36, 44, 
418. 

Discovery, 458, 466. 

Dissolution of Parliament, effect on 
pending appeals, 371. 

Distribution, Statute of, 629. 

Divorce, Henry VIII. ’s, 588; ecclesi- 
astical jurisdiction over, 622, 623 ; by 
private Act 622 ; state assumes juris- 
diction over, 624. 

Doctor and Student, the, 347, 460, 
462. 

Doctors* Commons, 547, 602, 605. 

Doleance, a, 521. 

Domesday Book, 23, 25, 30, 42, 49, 

313. 

Domesday Inquest, 28. 

Domesday of Ipswich, 528, 529, 531. 

Drogheda, William of, 582. 

Droits, of Crown and Admiralty, 548, 
559'56i- ^ » 

Duchy of Lancaster, court of, see 
Lancaster. 

Dub Process of Law, 61, 63. 

Duelling, 579. 

Dunwich, 560. 

Duress, 457. 

Durham, grants to, by Saxon kings, 20, 

^ 21; treatment of, by Norman kings, 
27; givwth of the palatinate, 109-112; 
procedure of royal courts adopted, no; 
court of pleas, in ; court merged in 
High Court, 639; itinerant justices, 
III ; Council and Chancery, *111 ; Ad- 
miralty, u I ; justices of the q}6ilce, 
III ; law applied in the palsffine courts, < 
112; control of royal courts, 112^ 
period of dbcline, 112-114 ; the Act ot 
1536, i#2 ; Commonwealth and Re- ^ 
storation periods, 113 ; th Acts of 1836 * 
and 1858, 113; ^e« Judicature Acts,« 

I ci Ciiancery Court of, T14. ^ 
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E 

Earldormen, the, 6, 7. 

Earnest money, 569. 

Ecclesiastical Courts, see Courts, 
Ecclesiastical. 

Ecclesiastical Law of the Church of 
England, 589, 595r 

Edoar, II ; laws of, 14. 

Edward, laws of, 14. 

Edward the Confessor, 7 ; laws of 15, 
33 - 

Egkrton, see Ellesmere. 

Ejectment, action of, 199, 458. 

Elde, Master, 439. 

Eldon, 437, 438 ; his commission, 442- 
443, 468, 469, 472. 

Election, 466. 

Ellesmere, 410, 423, 453, 462, 50 L 5 i 3 - 

Ely, Liberty of, 92. 

Englishry, presentment of, 15. 

Entry, writs of, 331. 

Equitable Jurisdiction, nature of, 406. 

Equity, distinction between law and, 
446, 453 ; administered by Curia Regis, 
447, 448, 449; administered in Eyre, 
448-449 ; Roman and English con- 
trasted, 449; procedure in, 450-451; 
original character of, 454 ; change in 
character of, 466-469; subject matter 
of, up to seventeenth century, 454- 
459 ; conflict with common law courts, 
459‘'465 ; modern development of, 465- 
469. 

Equity of Redemption, 458, 466. 

Equity to a Settlement, 466. 

Error, petition of, 370-371. 

Error, procedure in, early ideas as to, 
213-2x5 ; in House of Lords, 371. 

Error, writ of, 201, 214, 215-216, 226, 
282, 370.371, 45*. 643. 

Escheat, 51. c 

Ethblred, law as to twelve senior 
thegns, 12-13, 313. 

Ex Officio oath, 609, 610. 

Examiners of the court of Chancery, 
441. 

Exceptions, Bill of, see Bill of Excep- 
tions. ^ 

Exchequer, the, separation from ths^ 
Chancery, 37-38; origin of ^e word, 
42 : origin of the institution, 43 ; its 
two divisions, 43 ; members, 43 ; rolls, 
43-44 ; see Courts, Exchequer. 

Exchequer of the Jews, 37, 45-46. 

E 3 ^:>ii|;municato Capiendo, writ of, 651, 
632. 

Excommunicato Deliberando, writ of, 
631. t> 

Excommunication, 630-632. « 

* EXECUT0Raf>^627-628. 

^ Exiqenter and (^Iqrk of the outlawries, 
* jS-259, 260 261. • • •• 


Extraordinary JuRisDicifcw of the 
Chancery, 450. *1 % 

Eyre, C.B., 238. 

Eyre, Forest, 98-99, 1041 105, 106. 

Eyre, General, 89, 265; justices in, 51, 
532 ; its business, '265-266 ; procedure, 
266; writ of general summons, 266; 
effect of writ on other courts, 266-267 ; 
the Eyre and the King’s Bench, 207 ; 
opening of the Eyre, 267-268 ;^choosiiFg 
the juries, 268-269 f articles of the 
Eyre, 269 ; control over presentments, 
270 ; its financial side, 271 ; its political 
use, 271; unpopularity of, 271-272; 
cessation of, 272 ; influencefOn circuit 
system, 272-273 ; equity administered 
in, 448-449. 

c 

F 


Fact, questions of, 298-299. 

Fairfax, J., 409. 

Fairley, 510. 

False Judgment, \^,its of, ii, 74, 201. 
Fasciculus de Superioritate Maris, 
544 - 

Feudalism, meaning, 17-1C; 179 ; caused 
of^ 17-18 ; Anglo-Saxon, 19-24 ; Nor- 
man, 24-25 ; influence on officers of the 
courts, 247. 

Fiennes, Colonel, 434. ' 

Filazer, office of, 247; of the King' 
Bench, 258, 259. 

Finch, Henry, 201. •' 

Finch, John L. K., 411. * 

Fitz- Peter, Geoffrey. 37, 

Five Members, the, 378. • 

Flambard, 36. t 

Fleming, C.J., 161. 

Fleta, 77, 196, 206, 231, 330, 352, 387, 
416, 417, 473, 628. 

FLOTSAMf 560. 

Flymbna-fyrm, 20, n. 8. ^ 

Foreign Jurisdiction Act, 522. 

Forest Charter, 102. 

Forest of Dean, 105. ^ ^ 

Forests, definition, 94; organization^ 
95-101 ; origins, 95 ; justices of, 95, 
107; wardens, 96, 10^; verderers, 

107; foresters, 96 ; agisters, 96; w^d- 
wards, 96-97 : rangers, 97 ; courts of, 
97’99r- Z07 ; the forest law, 99, 100 ; 
grants of forests, 100 ; chases, 100 ; 
parks, 100- lox; warrens, loi ; decay 
of, 101-107 ; unpopularity of, 102-104 ; 
encroachments of the common law, 
104 ; effect of lapse of tlf Eyre, Z04 ; 
attempts to revive, Z05 ; legislation of 
Long Parliament, Z05; after Restora- 
tion, X06 ; modern legislation, io7> 
Foresters, 96. ^ ^ * 

Forgery, 457.%^ 

Forsteal, 20, ». 8. 
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F 0 RTE 8 CI|Eh 20 , 33I, 33a, 335, 336, 342. 

484, 48^, \9l. 

Foss, 236. 

Franchise Jiwisdiction, Saxon period, 
19-21 ; Aori/an period, 26-27 S thirteenth 
century, 87; the Hundred Rolls and 
the Quo Warranto enquiries, 88 ; com- 
.promise of royal claims, 89-90 ; reasons 
for long life of some, go-91 ; main 
1 types gf, 91-94. 

Franchises, seeXourts, Franchises. 
Frankalmoin, 329, 630. 

Frankpledge, 5, 13-15, 27, 76-78. 

Fraud, 457, 466. 

Freight^ 549, 552, 556, 557. 

Friborh, see Frankpledge. 

Frithsokkn, 20. 

Fui0. Proof, 315-316. 

Fuller, 415. 

G 

Game Laws, ioi, 107-108. 

Gaol Delivery, ^mmission of, 274, 

277. 639. 

Gaol Delivery, justices of, 551. 
Oardiner, 4I0. 

General Sessions, see Courts, Quarter 
Sessions. 

George, Duke of Clarence, 561. 

George, Duke of Denmark, 560. 
Tjerefa, see Reeve. 

Gervase Alard, 544. 

Gild Merchant, 540, 568. 

GLADS'lt)NB, 624. 

Glanvil, af, 2(5, 34, 35, 36, 316, 328, 
S30. 33 1. 337*625, 626, 627; his book, 
46-37. 

Gloucester, Statute of, 72, 88-8g, 179. 
Glyn, C.J., 225. 

Gnbist, 292. 

Godwin, Earl, 21. • 

GioDRiCH, 410, 411. 

Governor, the Supreme, of the Church 
of England, 594. 

Grand As^ee, see Assize, the Grand. 
^Gri^d Jury, 321-323 ; see Jury. 

Grand Remonstrance, 384. 

Great Charter, see Magna Carta. 
Gbbat Sessions, see Wales. 

Gregory VII., 581. 

Gross, 536, 537. 

H 


Halsbury, Lord, 375. 

Hamsocns, 20, It. 8. 

Hansb Towns, laws of, 559. 

Harcourt, L. W. V., 6a, 389. 
Hardwicks, Lord, 436, 437, 466, 468, 
470. 

Hargrave, 391. 

Hatton, 410, 411^417. 

Ha wards, 502. 

Hawkins, Sir J., 575. 

Hbarnshaw, 76, 135, 136. 

Heath, 410. 

Heir, liability for debts, 628. 

Henry I., 4 ; his charter, 39. 

Henry II.. 4, 15, 34, 605, 621, 625, 630. 
Henry VII., 563. 

Henry VIII.. 588, 590, 591, 592, 593, 
594. 595 . 596. 604. 605, 617. 
Heraldry, jurisdiction over cases of, 
578-579- 

Heresy, 616-619. 

Herle, Robert, 545. 

Hervey of Staunton, 197, 235, 268. 
Hexham, Liberty of, 92. 

Hide, 22. 

High Courts of Justice, 431. 

Holland, C.J., of a Forest Eyre, 105, 
106. 

Holland, Lord, 376. 

Holt, C.J., 323, 362, 392, 393, 557. 
Holy Roman Empire, 5K1. 

Housk of Lords, see Courts, Hou.-e of 
Lords. 

Housing of the Courts, 648-649. 
Hudson, 340, 344, 499, 500, 501, 504, 

505. 506. 513. 521- 

Hue and Cry, 294; granting a hue and 
cry, 295. 

Hun, 588. 

Hundred, the, ii ; see Courts, Hundred. 
HUNDREDMAN, II. 

Hundredor, II, 932. 

Huse or Husey, 288, 459. 

Hyde, C.J., 342. 


n U>'. 




Habeas Corpus, writ of, 57, 202-203, 
227-228,^59, 515, 556. 

Halb, Archdeacon, 593, 619. 

Hale, Mathew, 199, 200, 201, 203, 210, 
270. 283, 295, 333, 340. 347. 348. 353. 

356, 359. 362, 36^ 8. 370, 37^ 

373. 376. 381. 463. 48# 534. 573. 
Hallam, 261. • 


. 370, 371. 373. 


Idiots, 474. 

Immunities, grants of, 25. 
fjtlMPBACHMENT, scc Courts, House of 
Lord§; Strafford, 378, 383-384; Mom- 
pesson, 382 ; Buckingham, 382 ; Danby, 
382-383 ; Macclesheld, 384 ; Lovat, 
384 ; Hastings, 384 ; Melville, 384. 
Imprisonment by the Council, 509. 
IffDiCTMB^, procedure by, 319, 
InfangthR’, 20, 132. • 

Injunctions, 457, 458, 459, 460,461, 4^, 
463. 465.^66. 

INNOCEN9 III., 581, 615. 

Inquest of Sheriffs, 82,^13. 

INQUISITIO OF CaRJLVIGIAN KiNGS. ^12- 

3t4-3iJ. ^ 
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Inquisitio per turbam, 315. 

Inquisition, the Spanish, 620. 

Inquisitions, special and general, 98. 

Inquisitory Procedure, 3x2-313, 3x5 ; 
drops out in England, 3x6 ; effects of 
this on the jury, 3x8. 

Instance Jurisdiction, 549. 

Insurance, 552, 5701^ court for, 571. 

Investitures, controversy, 584. 

Itinerant Justices, origins, 49-5X ; com- 
missions — ad omnia placita, 265-276, 
see Eyre, General ; of Trailbaston, 273- 
274 ; oyer and terminer, 274 ; gaol 
delivery, 274; of the peace, 274-275; 
of assize, 275-276; the issue of these 
commissions, 276-278; the nisi prius 
system, 278-280 ; position of justices of 
assize, 280-281 ; relation to common 
law courts, 281-283 ; effects of the 
circuit system, 283-284 ; London and 
the circuit system, 284-285. 

J 

Jambs I., 463, 5x2. 

Jenkins, Sir Leoline, 555, 557, 558, 566. 

Jeofails, Statutes of, 223. 

Jessel, M.R., 350, 465. 

Jetsam, 560. 

Jeune, Sir F., 624. 

Jews, 45-46. 

John, 5, 54, 62. 

Judges, tenure of office, X95 ; incomes of, 
252-255 ; offices in their gift, 255, 258, 
259 ; litigation as to these offices, 260- 
261 ; victory of the judges, 26x-262. 

Judicature Acts, 638-643. 

Judicature Commission, 634, 636, 637, 
638. 

Judicium Dei, see Battle and Ordeal. 

Judicium Parium, 59, 60, 61, 62, 386, 

389. 

Jurata, the, 326, 330-332« ^ 

Juris Utrum, the, 330. , v' 

Jurisdiction, profits of, 19; conflicting 
jurisdictions of the courts, 634-635. 

Jury, origins, 3 12-3 13 ; uses of in eleventh 
and twelfth centuries, 3X3-3X4; use of 
in litigation, 314 ; why mainly coiflined 
to this use, 314; why its English^' 
development is peculiar, ; 

growth of judicial characteristics, 3x8- 
3x9 ; effects of this, 320 ; grand jury, 
t 321-323 ; petty jury — origin and com- 
position*' of, 323-324, challenges to, 

^ 32»?i;' J36-3371 number of, w, crown's 
r interest to, 325, membem of grand 
^urv excluded, 325, crown’s power to 
infhience, 325-326; prisoner’s consent 
needed, 326, peine forte fst dure, 

' 326 ; the resizes, 327-330 ; the jurata, 

• 330-332 ; venucf 3f2 ; how jurors got 
th^ir knowledge, 333 ; modes 6finf8rm- 


ing, 334 ; slow growth of|nMern wit- 
ness, 334-336; jury sliid Witnesses 
distinguished, 338-337 » attaint — 337- 
339, extension of, 33^-34^ punish- 
ment by, 34 X, decay, 341-342, statu- 
tory modification, 342, abolition, 342 ; 
control of jury by the court, 342-343 ; 
control by Council and Star Chaml^r, 
343 ; control after Restoration, 344 ; 
Bushell's Case, 345^46 ; nc^ triallf, 
346-347 ; discharge of jury, 347 ; legal 
and political effects of the jury, 3^7- 
350. • 

Jury, Coroner’s, 85 ; how chosen, 85*86 ; 
its historical interest, 86. 

Jury op Presentment, 12 n. 10, 48, 76, 
77. 78, 321-323- 

Jus Gentium, 529, 572. • 

Justice Seat, court of, 99, 104. 

Justices of the Curia Rbqis, 38. 

Justices of the High Court, 639. 

Justices op the Peach., rise of, 286-288 ; 
increase in duties, 288 ; number and 
qualifications, 288c'.89; wages, 289 ; 
the dedimus potestatem, 289; their 
commission, 289-290; how appointed, 

290- 291 ; fixity of tenure dhd its effects,^' 

291- 292 ; cease to have administrative 
duties, 292 ; quarter or general sessions, 

292- 293 ; petty sessions, 293-294 ; ap- 
prehension of criminals, 294-295 ; pre|^ ‘ 
liminary enquiry in criminal cases, 
295-297 ; relation to common law 
courts, 297 ; to Star chamber, 297 ; Co 
other government departments* 298. 

Justiciar, 35, 36-37, 43.. ' 

JusTiTiEs, writ of, 73, X88-189. 

K 

Keblb, 433. 

Kbrby, 444, 469. 

King, the, office of, 33-34; presence^iH 
Curia Regis, 34*35 ; control over com- 
mon law courts, 194. 

Kino’s Coroner and ATTORffEY, 262. 

Kino’s Peace, 72. 4 

Kino’s Remembrancer, 263. 

Kirke, 577, 

'Kirkham, M.R., 406. 

L 

Labourers, ordinance of, 288 ; justices 
of, 288. 

Lasio Fidbi, 456, 621. 

Laoan, 560. 

Lambard, 288, 289, 294, 295, 297, 343. 
396 , 413. 498, 499. 507- 

Lancaster, county of, created a county 
Palatine, xx^jpQprts of, 1x4; aose 
connexion wmr crown, 1x5; court of 
Chancery, xx6-ix7; court of Pleas, 
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ii6-ii7i I639; court of Appeal in 
Chancify|ci6| 643. 

Lancaster, Duchy of, Z15-116; organ- 
ization of, ij6 ; court of Duchy Cham- 
ber, iitf-ii>f5i5. 

Lane, Sir R., 378, 411. 

Lanfranc, 36. 

Lapslby, zio, Z12, ZZ3. 

Latibat, writ of, 220-222 ; issue into 
I Wales^ Z30. 

Laud, 608, 6zo, ^zz. 

Law and Equity, distinction between, 
SI446 ; fusion of, 637, 640. 

Law Merchant, character of, 526, 543; 
development in England, 530; local 
courts of, 530-543 ; absorption into 
common law, 568-573. 

Law Waobr, see Compurgation. 

Lea, 3x0. 

Lbadam, 4z6, 509. 

Lbbt, see Courts, Franchise. 

Lboacibs, 466. 

Leges Edwardi Conpessoris, 3 ». z. 
Leges Hki^rici 3 n, x, 4, 9, zo, 

zx, X2, X9, 20, 22, 25. 

Legitimation, 622. 

#LBiCESTBR, 4 :arl of, 505. 

Lenthall, M.R., 433, 434. 

Leo III., 58X. 

Lewis, Dr., X52, 155, 158. | 

EX Terr/b, 60-62. 
ibbratb, writ of, 43. 

Libri Fendorum, 528. 

I^NCOLN, Statute of, 66. 

Lisle, Major, 433, 434. 

Littleton,’*x82, 387. 

Liverpool, court of Passage, X51. 
Li^don, application of circuit system to, 
284-285. ? .A T* . ' • J : \ 

Long Parliament, 463. 

Lord Keeper, office of, 410. 
Lord-Lieutenant, 67, 290, 91. 4, 291, 
^92. 

Lords of Appeal in Ordinary, 642, 
644,645. 

Lords JusHices, 642. 

,^Lo^s Justices in Chancery, 443, 444. 
Lords Ordainbrs, 481. 

Lords Spiritual, their position, 357-358. 
l!i|^TwiTHiEL, 531. 

Loughborough, Lord, 436. 

Louis XII., 563. % 

Lovat, Lord, 384. 

Lovelace, Serjeant, 513. 

Lubeck, sea laws of, 527, 

Lucy, Richard de, 36. 

Lunacy, jAsdiction in, 473-476 ; distinct 
from equitable jurisdiction, 475-476, 
643. f 

Lunatics, 474. 

Lvi^brbll, 579. ^ 

Lyndwood, 582, 616, OMf 629. 
Lyttleton, 4x1. # 


M 

Macaulay, Lord, 598. 

Macclesfield, Lord, 436, 439, 440. 

Madox, 27, 58, 233, 239. 

Magistkates, see Justices of the Peace, 
and Boroughs. 

Magna Carta, 5,^386, 464, 487, 515, 
62S; historical importance, 54, 63; 
connexion with writ of Habeas Corpus, 
228; § X2,55; §14,55; § 17. 56; §18, 

56 ; § 24, 57, 72, 76 ; § 27, 626, 627 ; 

§ 34» 58-59 ; § 36. 57 ; § 38, 300 ; § 39, 
59-63 ; § 40. 57.58 ; § 42, 76 ; §§ 47, 48, 
102. 

Maintenance, proceedings for, taken 
against witnesses, 335. 

Maitland, xx, 17, 19, 21, 47, 53, 61, 66, 

79. 83. 91, 147, 177. 209, 213, 27t, 786. 
303. 304. 312, 313. 

Majority principle, the, xi. 

Malynbs, 570. 

Man, Isle op, 520, 521, 522. 

Maneriola, 30. 

Manchester, court leet of, 136 ; stipendi- 
ary magistrate in, 148. 

Mandamus, writ of, 229. 

Manor, original meaning, 24 ; in Anglo- 
Saxon times, 23-24 ; after Conquest, 
28-30; types of, 28-29; lord of, 29; 
the usual type, 30; acquires a new 
meaning, 64-65, Z79-Z80 ; connotes 
jurisdiction, 180- 1 81 ; the customary 
manor, X83-184 ; see Courts, Manorial. 

Mansfield, Lord, 225, 229, 342, 467, 

558, 564. 565. 572. 

Manwood, C.B., 94, 96, 99, zoo, zoz, 
104, 505- 

Mapbs, .Walter de, 34, 626. 

Marchers Lords, origins, iz7-zz8; 
position of, zz8, 120-iy; custom of 
the Marches, xac ; their opposition to 
the crown, Z22; Henry VIlI.’s legisla- 
tion, X22-124. 

Maritime Law, mediaeval codes, 526- 
528 ; relation to commercial law, 529- 
530 ; see Courts, Maritime. 

Marius, 570. 

Market Overt, 569. 

^Marlborough, Statute of, 73, 79, 177, 
17S, , 

Marriage, jurisdiction over questions of, 

62 z ; the ecclesiastical and the common 
law, 622. ^ 

Marsden, 551, 562. • 

Marshal, &e, 35. • 

Marshal ft the MARSHALsih, 2Z9, 220*1^'^ 

Marshalsba Court, see Courts, Steward 
and MarsW. 

Martyn,^Ienry, 554. 

Martyr, Peter, 594* • * , 

Master of the Rqli^, 493 . 639 . 642 

aftoinM by crtJwn, 417; ori^n of 
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office, 418-419 ; growth of judicial | 
duties, 419-420; controversy as to hisj 
position, 420-421; nineteenth century 
changes, 443-444- 

Masters in Chancery, mediaeval de- 
velopment, 416-417 ; appointment, 417, 
444 ; duties, 417-418 ; office regarded as 
property, 424-425 ; dilatory proceedings 
before, ^26; references to, 427; con- 
trol of money in court, 440 ; abuses in 
offices of, 441-442 ; abolition of, 444. 

Masters in the Common Law Courts, 
262-263. 

Masters Extraordinary, 417, 418; 
abolition of, 445. 

Masters in Lunacy, 476. 

Masters of Requests, see Requests. 

Masters op the Supreme Court, 445. 

Maule, J., 625. 

May, Erskine, 393. 

Mayor's Court, London, 151, 532. 

McIlwaine, 6z. 

McKechnie, 59. 

Medial Judgment, 299, 301. 

Melville, Lord, 380, 384. 

Memorandum in Error, 245. 

Mentz, Council of, 627. 

Merchant, the Law, see Law Merchant. 

Merchants, alien, 405. 

Mercian Law, 3, 4. 

Middlesex, Bill of, 220-222. 

Middlesex, new county courts for, 191. 

Middlesex, trial of cases in, 642. 

Military Law, administered by Con- 
stable and Marshal, 572; codes of 
seventeenth century, 577 ; modern, 577. 

Ministerial Responsibility, 516. 

Mirror of Justices, 326-327. 

Mistake, 457, 466. 

Mitchell, 528. 

Modus TENBNi>i Parliamentum, 388. 

Molloy, 570. ' 

Mompesson, 382. I 

Monstrans dk droit, 452. 

Montfort, Simon de, 480. I 

More, Sir Thomas, 409, 410, 460. 

Morris, 7. i 

Mortgages, 458, 466. 

E, C.J., : 


Mount AGUE, C.J., 247. 

Municipal Corporations Act, 532,568. 
Murder Fine, 11, 15, 70. < 

Mutiny Acts, 577. 

c N 

f 

^ Nav^ ^ri^ Act, 565. 

/'Nb Exeat Regno, writ of, 23a 
NkooTiABLB Instruments, J44. 
Neutrals, 562. 

New Fores'^ 106. f- 

. ^Bw Learn Ag, 588. 

New Monarchy, 40f. 

Nbw^Returna Brbvium, 430. '' 


New Trial, 282, 643. 

Newcastle, court of, 531. *r ' 

Nisi Prius System, the term, 278 ; origin 
of, 278 ; extension of, ; Replication 
to court of Exchequer,'’* 279 ; effects 
of, 280 ; relation to common law 
courts, 281-283. 

Nominated Parliament, the, 430, 43’T, 

433 - . 

Norburie, 427. * 

Norman Conquest, effects of, 24, 29. 
North, Francis, 221, 222, 435. 

North, Roger, 106, 186, 411, 465. * 

Northampton, Assize of, see Assize. 
Northampton, Statute of, 273.^' 
Nottingham, Lord, 410, 412, 467. 
Novel Disseisin, Assize of, see Assize. 


Odio et Atia, writ of, 57. 

Offices, property in, 19, 247-248, 425, 

439-441. 

Official, of the bishfp, 599. 

Official Principal, 601, 602. 

Official Staffs of Cc^mmon Law 
Courts, 246-264; offices regarded as^ 
property, 247-248; reasons for long 
life of this idea, 248-251 ; sale of, 250- 
251 ; in gift of chief justices, 255 ; paid 
by fees, 255-256; the hierarchy of 
officials, 257 ; sinecure offices, 257-258 ; 
dealings with, 258, 259-261 ; nineteenth 
century reforms, 262-264, 647-^48. 

Oleron, laws of, 527, 528, 5^59. 

Ordeal, 60, 310; widely used, 310; de- 
cay, 310-311 ; abolition of, 311, 323.* 

Orders in Council, 566, 567. ^ 

Ordinary Jurisdiction of the Chan- 
cery, 450. 

Orton Key, 547. 

Oswald, King, 20 ; bishop, 21. 

Othobon, 626, 

Oxford, Provisions of, 398, 480. 

Oyer and Terminer, commission of, 
274, 277, 639 ; justices of, 5^1. 


5 Padstow, 531. 

Palace Court, see Courts, Palace. 

PALATit^»TBS, 26, 109 ; see Chester, 
Durham, Lancaster, Lords Marchers, 
Wales. 

Palorave, 508, 635. 

Park, a, zoo-ioi. ^ . 

Parker, C.J., 522. * 

Parliament, 477, 478, 486; effect of 
^owth'of on jury, 314; original mean- 
mg ofj 352 ; opposition to the Coqpcil, 
487-489 1 re^fmi^ion of Council's 
jurisdiction, ^-490. 

PARNINd)^ J., 325. 
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PARTNRRSilli 459, 466. 

PATBRSONf J 1 *175. 

Pavblby, John, 545. 

Pbacb, commi^ion of the, 274-275. 
Peculiar!^ 60/ 

Peel, Sir Robert, 147. 

Peerage, the, 357-35^^. 

Peerage Cases, 391-392. 

Peers, trial by, 60, 357, 358, 386-390. 
PfMBROK|, Liberty of, 92, 118. 
Penalties, 457-458, 466. 

Pepys, 557. 

PsftDONo, writ of, 43. 

Perpetuities, rule against, 465. 
Perrers,s[^licb, 378. 

Petition of Right, a, 452. 

Petition of Right, the, 576, 578. 
Petitions to Parliament, 354-355, 359* 
Petty Jury, 323-327. 

Petty Sessions, see Courts, Petty Ses- 
sions. 

Pike, L.O., 243, 273, 274. 

Pilgrimage op Grace, 503. 

Pipe Rolls, 49. ^ 

Piracy, 533, 535. 550, 551, 563- 
Pleas of the Crown, 57. 

Blowden, 51^ 

Pollard, Professor, 524. 

Pone, writ of, 73, 178, 200. 

Poole, Dr., 42, 43. 

•poPE, the, head of the church, 581-582 ; 
^ntrol of canon law, 582-583 ; uni- 
versal Ordinary, 583 ; legislator and 
j^dge, 583, 603; relations with king, 
587-588! 

Posse Comit^us, 68. 

, PosvEA, 263, 281-282. 

Po\pcRS OF Appointment, 466. 

Pracipe, writ of, 58, 178. 

Pramunire, Statute of, 461, 462, 463, 
585, 586, 603. 

Prarooativa Reois, the M-called 
-Wlute, 473. 

Pr.«rooative Writs, 226-227, 297. 
Presentment, jury of, see Grand Jury. 
Trbsidbnt #f the Probate Divorce 
j^anMVdmiralty Division, 642. 
Prisoners* Counsel Act, 297, 326. 
Prisot, C.J., 372. 

Pri^Hlegb of Parliament, its relation 
to the law, 392-394. 

Privileges of the House of ||ORds, 
391-392. 

Privy Seal, Keeper of. 483, 484, 493, 509. 
Privy Seal, Letters of, 489. 

Prize, 561 ; see Courts, Admiralty. 

Pro Cambr^tellata, the Statute, 493- 
495. 51a, 513. 515. ^ . . , . . 

Probate, origin of ecclesiastical jurisdic- 
tion, 625-626. 

Probate and Divorc;^ Court, 524, 639. 
Probate, Divorce, AND AAralty Divi- 
sion, 640. # 


Procedure, common law, 645 ; equity, 
645, 646 ; nineteenth century reforms, 
646-647 ; result, 647. 

Proclamations, Statute of, 493. 

Prohibition, writ of, 70, 202, 228-229, 
464. 465. 512. 553. 564- 

Proof, old modes of, 299-300; their 
rationale, 311-3121 

Prorogation of Parliament, effect on 
pending cases, 371 ; mcdern law, 644. 

Prothonotariks, 258-259, 260. 

Provincial Constitutions, 582, 583. 

Pro visors, Statute of, 5S5, 586. 

Prynne, 366, 374, 556, 558. 

Public Worship Regulation Act, 613. 

Puckering, L.K., 410. 

Purlieus, 97. 

Q 

Quadripartibus, 3, «. i. 

Quare Clausum Fregit, writ of, 221-222. 

Quibusdam Certis de Causis, writ of, 
485. 486. 489. 

Quo Warranto Enquiries, 64, 88. 

Quo Warranto, writ of, 88, 89, 180, 181, 
229, 230, 268 ; information in nature of, 
230. 

uo Minus, writ of, 240. 

uorum, the, in commission of assize, 

280-281 ; in commission of the peace, 

290. 

R 

Ragbman, Statute of, 273. 

Ramsey, Abbot of, 537, 

Rangers, 97. 

Rashdall, Dr., 170, 172, 173, 174. 

Real Actions, 645. 

Receivers of Petitions, 35^. 

Recognisances, 451. 

Record, the formal, 317. 

Recordari Facias, writ of, 73, n , 7, 178, 

201 . 

Recorder, the, 145. 

Red Book of Bristol, 527, 529, 531, 537. 

Reeve, royal, 6 ; of the hundred, ii. 

RegaiA, the, 98. 

Bf GE Inconsulto, writ of, 194. 

REGlSTRi^SOF THE CoURT OF CHANCERY, 
426, 428 ; abuses in offices of, 441-442. 

Rbhearings, in the court of Chancery, 
438 ; appeal by way of, 643. 

Requests, the court of, 187, jffS; see 
Oburts, Requests. • 

Requests, o^rts of, 190, 191.*^ 

Requests, masters of, 413-4 14, 416, 496 . j 

Rkstitution #f Conjugal Rights, 622. 

Restraint £N Alienation, 465, 466. 

Returnus Brevium, 132, 13./I 

Review, bills of, 43^1; .commission of, 
6 o4.» • ^ ■ 
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Rhodians, laws of, 559. 

Rich, L.C., 410, 411. 

Richard L, Ordinance of 1194, 50. 
Richard, Bishop of London, 36. 
Richardson, Serjeant, 513. 

Roobr, Bishop of Salisbury, 36, 39, 43. 
Rokbby, Thomas, 255. 

Rollb, C.J„ 225, 

Rolls of thb CuRiiC Rsois, 48, 52-53. 
Round, H., 327. 

Royal Courts of Justice, 648. 

Royal Supremacy, the, Henry Vll.’s 
idea of, 588, 589, 590, 591-592 ; Eliza- 
beth's idea of, 594; later limitations, 
597 - 

S 

Sac, 20, 132. 

St. Ives, 537. 

Saladin Tithe, Ordinance of the, 39, 

313. 

Sale op Goods, 569. 

Salford, court of the hundred of, 134, 

151. 

Salisbury, John op, 626. 

Salvage, 552, 559. 

Sanctuary, 585. 

Saunders, C.B., 236. 

SCACCARIUM, see Exchequer. 
Scandinavian Nations, jury in, 313. 
Scire Facias, writ of, 2x4, 452. 
Scutage, 55. 

Seal, Great, 396-397; see Chancellor, 
and Courts, Chancery. 

Seal, Privy, 401, 407-408; Lord Privy 
Seal, 412, 415. 

Secondaries, 260. 

Secta, suit of court, 10; freedom from 
suit, 27; of a plantiff, 3oo-30x. 
Segrave, Nicolas db, 378. 

Sbldbn, 366^375, 37g, 379, 467, 62s, 626, 
627, 628. 

Serjeants at Law, X97. 

Sext, 582, n . I, 583. 

Shaftesbury, Lord, 4IX. 

Shbphbrd, William, 430, 432. 

Sheriff, 6, 7, 8, 33, 43 ; early position, 
65-66 ; decline of, 66, 67-68 ; hew ap- 
point^, 66-67 ; tenure of office, 6^ 
remaining duties, 68 ; acting as itiner- 
ant justice, 50, 7x. ' 

Ships, suits against, 556, 557. 

Shire, see County. 

Shrewsbury, county palatine of, X17. 
S^p j, Robert, 236. • 

^ , Siege, stsfiie of, 578. V 

S " Articles, Statute of, 593, 6x8. 

LUYS, battle of, 545. . 

Smith, Sir Thomas, 272, 335. 342, 343, 
. 344, 496,4i!99, 575 - ^ 

Soc, 20, X3a 
•Soke, 22. 


Somers, Lord, 244. 1 

South Sba Bubble, 440. , I 
Southwold, 560. ' 

Special Verdicts, 282. 

Specific Performance, 1^57, r,58, 466. 
Specific Relief, 456-457. 

Spence, George, 428. 

Spencer, Earl, 377. 

Standish, 588. 

Stannaries, organisation of the mining 
industry, 15X-X53 ; rt yal riglAs in, ; 

English mining communities, X53 ; de- 
finition of term “ stannaries," i53-i/’4 ; 
John's Charter, X54; later charters, 
X 55 ; the privileges of the mi^ners, X56 ; 
the courts, X56-X58; the Parliaments, 
X58-X59; disputes as to jurisdiction, 159- 
X62 ; disuse of Stewards' courts^ x63- 
164; Vice-warden’s court takes their 
place, 164 ; statutory settlement, X64 ; 
abolition of courts of, 165 ; Lord 
Warden of, 643. 

Staple, Statute of the, 529, 542 ; courts 
of, see Courts, Staple. 

Star Chamber, *%ee Courts, Star 
Chamber. 

Starra, 45, 496. t 

Statute of Frauds, 569, 

Statutes, Merchant and Staple, 452. 
Staunford, 451, 474. 

Staunton, J., 532. ^ 

Stephen, 4, 39. f 

Stephen, J., 108, 327, 348, 620. 

Stepney and Hackney, court of reeprd 
for, X89. o 

Steward, the Lord Highf> 60, 379, 383, 
388, 389 ; his court, J89, 390. , 

Steward of the Household, 483. 
Stipendiary magistrates, in boroughs, 
see Boroughs ; in populous areas, X48. 
Stonorb, C.J., 224. 

STOWBLp, Lord, 562, 565. 

Stratford, Archbishop, 626. 

Stubbs, 6, 69. 

SuBPCENA, writ of, 241,423-424, 485, 486, 

489. 

Suit of court, see Secta. 

Suits in equity, 426. 

Suitors, xo, x2, 59. 

Supersedeas, writ of, 553. e 

Supremacy, Elizabeth's Statute of,^94, 
59^1/0^1 6x0, 61 X, 6x8. 

SuRBiTEHiP, 459, 466. 

Survivorship, 570. 

SWANIMOTB, court of, 97 , 98, xoo. 

T 

Tacking, 466. 

Talbot, L.C., 437. 

Tales, 332, n. 8. 

Tallage, 27. 

Taxing Ma81||^, ^1^44. 

Team,^o, X32. 
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Tenure conception of, 17, 23, 24-25 ; 
jurisdrctmti dependent on, 25-26, 176- 

^ *79. V 

Thanes, orTTheons, 9, 22 ; twelve 
senior, i2r 

Tithing, 5, 13, 76, 77, 78. 

Tithingman, 13. 

TpLL, 20, 132. 

Tolsry, court of Bristol, 151. 

%roLT, writ of, 178. 

Torture, 488, 505. 

Tout, Professor, 395. 

Towage, 559. 

Township, see Vill ; the four neighbour- 

^ tag, 85 , 3 * 3 . 

Tourn, see Courts, Tourn. 

Trailbaston, commissioners of, 273-274. 

TiAni, laws of, 528. 

Traverses of office, 452. 

Treason, Edward III.*s Statute of, 377. 

Treasurer, the, 35, 43, 44, 483, 484, 
493 . 509, 639- 

Treaty making Prerogative, 567. 

Treby, C.J., 571* • 

Trespass, action of, 331. 

Trial, anc^nt and modern conception 
* of, 299. 

Trinity House, 530, 546. 

Trinoda Necbssitas, 19. 

Trusts, see Uses. 
iJurner, G. J., 235, 277. 

^wiss, Travers, 529. 

• U 

Ultra ^A i^, writs of, 36. 

UNDBR-SHERIFfT, 68. 

U^DUE iNFLUfeNCE, 466. 

UIhformity, Elizabeth’s Statute of, 594, 
596, 606. 

Uniformity of Process Act, 222, 240. 

Universities, growth of Oxford and 
^Cambridge, 165-166; Oxford founda- 
^^lon, 166 ; its Chancellor, 167 ; escapes 
from Episcopal control, 167 ; growth of 
secular Jurisdiction, 167-169; the uni- 
jrsity cnarters, 168-169; jurisdiction 
The Chancellor’s court, 169, 171-173 ; 
its procedure and constitution, 170; 

•appeals from, 170 ; court of the 
Steward, 170, 173; court of the 

coroner, 171, 173 ; court of the clerks 
of the market, 171, 173 ; ^modern 
changes, 173; Cambridge^ foundation, 
Z74 ; the Chancellor’s court, 174 ; ap- 
peals from, 175 : court of the Steward, 
175 ; cout of the clerk of the market, 
175 ; couft for Stourbridge fair, 175 ; 
Cambridge Award Act, 175-1^6. 

Universities Committer, 524:1 

Uppitft Bench, 429, 430. \ 

Uses and Trusts,« 4^^55, 419, 466; 
Statute of uses, 455 ; married woman's 
separate use, 465, 466. ' 

VOL. L— 45 f . 


Usher, Professor, 609. 
Utfangthef, 20, 132. 


V 


Vaughan, C.J., 129, 20T, 20^33, 336, 

340. 344. 345, 346, 347, 374- 
Vendor’s Lien, 406. 


Venire Facias, de nc»v5, 318; writ of, 
331- 

Venue, 406. 

Verderers, 96, 107. 

Vicar-Genbral, 592, 602. 
Vice-Admirals, 561. 
Vice-Chancellors, 439, 442, 443, 444, 


Vice-Warden of the Stannaries, 156, 
157. 15^. 159. 163, 164, 165. 

View of Frankpledge, see Frankpledge. 
Vill, the, 5, 13, 14. 

Villeins, 29. 

ViNOGRADOKF, Professor, 8, 23, 25, 28, 


30. 


W 

Wages, mariners’, 555, 556, 557. 

Wales, before 1284, 117-118; Statute of, 
11S-119; justices of, IT9, 120; inde- 
pendent of courts of common law, 
120 ; Henry VlII.’s legislation, 122- 
123; union of England and Wales, 
123 ; reorganization of the government, 
123-124 ; courts of Great Sessions, 124, 
125 ; their relation to the common law 
courts, 128-131 ; their anomalous posi- 
tion, 131 ; abolition, 131-132 ; Council 
of, 124, 125, 126-128, 189, 502-503, 507, 

515- 

Walter Hubert, 36, 37, 38, 43. 

Waltham, John de, 485, 9. 

Warden, Lord, ot*the Cinque Ports, 531, 
532, 560 ; of the Stannaries, 156, 159, 
164. 

Wardens of the Forests, 96, 107 ; of 
the Marches, 92. 

Wardships, 51. 

War^am, Archbishop, 589. 

I Warren, a, loi. 

\Vastk, bills to prevent, 458 ; equitable, 
466. > 

Webb, Sidney, 141, 142, 144, 146. 

Wer, 22. 

West Saxon Law, 3, 4. ^ 

White Book of London, 529. ^ 

whiteloc^ Bulstrode, 4|§, 4J4, 554. 

Whitelocke, Jambs, 126, 185, 254. 

WlCKLIF^, 616. 

WlDDRIN^tftl, 433, 434. 

William!., law as to fra^pledge, 14 ; • 

I position as king, z6 ; enactment of 
laws by^ 39. #• 

Williams, Bishojf), 411, 412. 
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WiLLBS, J., 281. 

Winchester, Statute of, 70, 287, 294. 

WzRRAL, court of the hun^^ of, 134. 

WiSBY, laws of, 507, 528, 529, 559. 

WiTAN, 15, 16, 32, 33 « 

WiTE, 

Witnesses, testimony of, 334 ; to deeds 
summoned with ju^, 334 ; for accused 
persons, 325-326. 

Witnesses, trial by, character of, 302- 
303 ; thirteenth centufy development, 
303-304 ; cessation of the development 
of, 304 ; effect on development of jury, 
304 ; surviving instances of, 304-305. 

WoLSBY, xzi, 4x0, 4x2, 4x3, 419, 460, 
588. 

Woodwards, 96-97. 

Wray, C.J., 290. 

Wreck, 560. 


Wrxothbslby, 4x0, 4XX. J y 
Writs, judicial, 396 n , 6 ; 4n the case, 
398; original, 396* 397 398, 400; 

Register of, 398 ; royal, ^. 8, 47. 
Writs of Subpcena, treaiise on, 460, 
462. 


Y 

Yarmouth, 530, 560. * 

Yblvbrton, J. a., 510. 
York, Archbishop of, 483 
York, Duke of, 485. 


Z 


ZoUCH, 558. 
ZoucHB, Lord, 126. 
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